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JANUARY  TERM,  1860. 


BROWNER  V.  DAVIS,  MARTIN  et  al. 

Pastibs  PLAnmTF  on  Injunction  BoND.—On  an  injnnction  bond  given  to  plain- 
tiff and  others,  as  obligees,  plaintiff  alone  may  sne,  if  the  property  on  which  the 
injanction  operated  waa  his  sole  property,  and  the  injury  his  alone,  the  complaint 
averring  these  facts. 

Dauaobs  on  Breach  of  Gontbaot.— ^Nominal  damages  are  presumed  to  follow  as 
a  conclusion  of  law,  from  proof  of  the  breach  of  a  contract. 

A  DEiiAND,  WHEN  NOT  KxcESSABT. — In  an  action  on  such  bond,  no  demand  for  pay* 
ment  of  unliquidated  damages  need  be  made  on  the  parties  for  whom  the 
sureties — that  is,  the  obligors— stipulated. 

JunoMENT,  CoBBEcnoN  OF.— Where  judgment  is  entered  against  "the  defendants," 
some  of  whom  were  not  sued,  though  their  names  appeared  as  defendants  by  a 
mistake  of  the  Clerk  in  entitling  the  cause,  the  error  may  be  corrected  in  the 
Supreme  Court,  or  the  Court  below,  on  motion. 

Idbm,  Opebation  and  Effect  OF.—Oomplaint  filed  against  M.  and  D.  and  H. 
and  L.,  sureties.  Complaint  amended,  and  H.  and  L.  only  named  defendants, 
and  on  this  complaint  the  issue  was  foimd  and  the  cause  tried.  Held^  that  this 
operated  as  a  discontinuance,  as  to  M.  and  D.;  and  that,  although  the  judgment 
runs  as  against  **said  defendants" — the  verdict  and  judgment  being  etUiUed  B. 
(plaintiff)  v,  M.  et  al. — still  the  judgpment  must  be  referred  to  the  issue,  is  of  no 
effect  against  M.  and  D.,  and  may  be  modified,  as  a  clerical  misprision,  in  the 
Supreme  Court. 


'  Issuing  execution  before  demand  for  payment  not  a  condition  precedent,  88  CaL 
^OL    SeePraderv.  Purkett,ldCal.  688. 
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10  Browneb  v.  Davis.  [Sup.  Ct. 


Appk4L  from  the  Fourteenth  District. 

The  bond  in  this  case  runs,  **  That  we,  of  the  county  of 
Nevada,  State  of  California,  as  sureties  for  Aaron 
[10]  Davis  and  Thomas  W.  ^Martin,  *  *  *  are  held  and 
firmly  bound  unto  Joshua  Browner,  T.  G.  Smith,  A. 
Sargeant,  and  A.  McMuUen,  in  the  sum,"  etc.,  the  condition 
being  that  said  Davis  and  Martin  shall  pay  the  obligees 
damages,  etc.  The  bond  is  signed  by  Hollingsworth  & 
Lampe  only. 

In  the  title  of  the  original  complaint.  Browner  alone  is 
plaintiff,  and  Davis,  Martin,  Hollingsworth,  and  Lampe, 
defendants.  The  amended  complaint  is  entitled  Browner, 
Sargeant,  Smith,  and  McMuUen  v.  Lampe  and  Hollings- 
worth. In  the  verdict  and  judgment,  the  case  is  entitled 
Joshua  Browner  v,  Davis,  Martin  et  al.,  and  the  judgment 
is  that  "the  above  named  plaintiff  do  have  and  recover  of 
and  from  said  defendants,  the  sum  of,''  etc. 

Of  the  four  following  instructions  asked  by  defendants, 
the  fifth  was  given,  the  rest  refused: 

5.  Under  the  pleadings  in  thi%  case,  unless  the  plaintiff 
shows  a  demand  on  Martin  and  Davis  for  damages,  and  their 
refusal  to  pay  such  damages,  the  jury  must  find  for  defendants. 

6.  The  measure  of  damage  is  the  actual  damage  proved, 
if  any,  and  that  if  the  jury  believe  from  the  evidence  that 
plaintiff  had  sustained  no  damage  by  reason  of  the  injunc- 
tion complained  of,  they  will  find  for  defendants. 

7.  That  unless  Browner,  the  said  plaintiff,  proved  his 
services  were  of  some  value  during  the  continuance  of  the 
injunction,  then  in  any  estimate  the  jury  may  make,  they  are 
confined  to  the  evidence;  and  that  unless  his,  the  said  plain- 
tiff's services  have  been  proven  to  be  of  some  value,  or  his 
not  being  able  to  labor  an  injury  to  him,  it  will  form  no  part 
of  the  estimate  for  damages. 

8.  If  the  plaintiff  was  engaged  at  all  times  in  other  labor, 
after  injunction  served  and  before  its  dissolution,  and  it  so 
appeared  from  the  testimony,  and  he  has  failed  to  show  any 
value  for  mining  pui^poses  in  the  premises  enjoined,  then  the 
jury  must  find  for  defendants. 
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Jan.  I860.]  Browner  v.  Datis.  11 

Defendants  appeal. 

J.  L  Caldwell,  for  Appellants. 

1.  All  the  obligees  in  the  bond  should  have  becm  parties 
plaintiff.  (1  Chitt.  PL  13;  1  Pars,  on  Cont.,  11  to  20,  and 
cases.) 

2.  A  demand  on  the  principals,  Davis  and  Martin,  should 
be  made  before  suit  against  the  sureties.  (1  Chitt.  PI.  331; 
Tissot  V.  Darling,  9  Cal.  278.) 

*McConndl  &  NiUsy  for  Bespondent.  [11] 

Baij)WIN,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
and  Field,  C.  J.,  concurring. 

This  suit  was  brought  on  an  injunction  bond. 

1.  The  first  error  assigned  is  the  overruling  of  a  demurrer 
to  the  complaint.  The  ground  of  demurrer  was,  that  the 
bond  was  given  to  the  plaintiff  and  other  obligees,  and, 
therefore,  the  plaintiff  had  no  right  to  sue  alone  for  a  breach 
of  it.  But  the  complaint  shows  that  the  property  upon 
which  the  injunction  operated  was  the  sole  property  of  the 
plaintiff,  and  the  sole  injury  was  his.  Within  the  case  in  10 
Cal.  347,  Summers  v.  Parish,  the  suit  was  well  brought  in 
the  name  of  the  party  really  and  alone  interested  in  a  re- 
covery, and  to  whom  the  fruits  of  the  judgment  would  go. 

2.  All  the  instructions  except  the  fifth,  asked  by  the  de- 
fendant, embody  a  fatal  error.  In  actions  for  the  breach  of 
a  contract,  nominal  damages  are  presumed  to  follow  as  a 
conclusion  of  law,  from  proof  of  the  breach — a  principle 
negatived  in  effect  in  the  charges  asked. 

3.  The  fifth  asserts  the  necessity  of  a  demand  for  payment 
of  unliquidated  damages,  not  on  the  obligors,  but  on  the 
men  for  whom,  as  sureties,  the  obligors  stipulated.  We  are 
not  acquainted  with  any  such  rule  or  ruling  of  law. 

4.  It  is  not  clear  that  the  damages  were  excessive. 

5.  The  last  point  is,  that  the  judgment  is  against  Martin 
and  Davis,  when  they  were  not  sued.  We  suppose  that  this 
is  a  mere  clerical  error  in  entitling  the  cause.     If  the  app(\l- 
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12  Travebs  v.  Crane.  [Sup.  CL 

lants  desire  it,  they  can  move  this  Court,  or  the  Court  below, 
to  amend  the  pleadings  showing  the  error. 
Judgment  affirmed. 

On  petition  for  rehearing,  Baldwin,  J.,  delivered  the 
opinion  of  the  Court — Cope,  J.,  concurring. 

A  petition  for  a  rehearing  is  filed.  The  ground  is  error  of 
this  Court  in  assuming  that  no  judgment  was  had  against 
Davis  and  Martin,  but  only  against  the  sureties,  Hollings- 
worth  and  Lampe.  It  is  true  that  the  action  was  originally 
against  Martin  and  Davis  and  these  sureties;  but  the  com- 
plaint was  amended,  and  the  defendants,  the  sureties,  only 
embraced  in  the  amended  pleadings  upon  which  the  issue 

was  found  and  the  cause  tried.  This  operated  as  a 
[12]     discontinuance  as  to  the  ^defendants  omitted  by  the 

last  pleading.  It  is  also  true  that  the  verdict  and 
judgment  are  entitled  as  in  the  caption  of  this  opinion.  But 
this  is  a  mere  clerical  misprision.  It  is  only  the  name  given 
to  designate  the  cause,  and  is  of  no  effect  against  Martin  and 
Davis.  The  judgment  is  to  be  referred  to  the  issue,  and 
may  be  now  considered  as  formally  so  modified.  The  error, 
however,  is  unimportant.     The  rehearing  is  refused. 

See  Prader  v.  Purkett,  (13  Cal.  688)  as  to  suit  by  one  of  several  obligees. 


TRAVEES  V.  CBANE,  Administrator  op  Gray,  et  als. 

*  AoENCT  Revoked  by  Death  op  Principal.— Death  of  the  principal  revoki-s  the 
authority  of  the  agent,  and  a  deed  of  land  made  by  him  after  snch  death  does  not 
bind  the  representatives  of  the  principal. 

Ideu.  Powkb  WHpj  KOT  REVOCABLE.— But  if  the  agent  has  a  power  coupled  with 
an  interest,  that  is,  a  power  which  conveys  to  the  agent  an  interest  in  the  prop, 
erty,  then  the  execution  of  the  power  after  the  death  of  the  principal  is  ^ood. 

ExECUTOBY  CoNTEACT.  —  If,  ou  an  executory  contract  for  the  purchase  of  land 
made  by  plaintiff  with  the  agent  during  the  life  of  the  principal,  money  due  the 
principal  was  paid,  after  his  death,  to  the  agent,  who  settled  the  amount  with  tlie 
estate,  so  that  the  estate  received  the  benefit  of  the  payment,  plaintiff  would  be 
entitled,  in  equity,  to  call  for  the  legal  title,  and  could  defend  in  ejectment  by  the 
representatives  of  the  principal. 

i  Approved,  Ferris  o.  Ii*ving,  28  CaL  648;  Janiu  v.  Browne,  59  CaL  47.    See  52 
Miss.  859. 
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Appeal,  who  not  Heabd  for  Heykrsal. — Where  the  respondent  takes  no  appeal — 
at  least,  where  he  files  no  transcript  and  assigns  no  errors — the  judgment  will  not 
be  reversed  at  his  instance. 

Appeal  from  the  Twelfth  District. 

Bill  filed  against  Crane,  as  Administrator  of  Franklin  G. 
Gray,  deceased,  Matilda  C.  Gray,  his  widow,  F.  0.  Gray, 
the  son,  and  Eaton,  to  enjoin  Crane  from  proceedings  at  law 
against  plaintiff,  to  recover  certain  real  estate  in  San  Fran- 
cisco, to  confirm  a  deed  by  Eaton,  as  attorney  of  Gray,  to 
plaintiff,  and  to  compel  a  deed  from  defendants  to  plaintiff. 

The  executory  contract  mentioned  by  the  Court  being  lost, 
plaintiff  proved  it  by  a  witness,  who  stated  that  plaintiff 
brought  him  a  receipt  in  writing  from  Eaton  in  effect,  that 
Eaton,  as  the  attorney  of  Gray,  had  sold  to  Travers  the  prop- 
erty described  for  $8500 — $500  cash  on  the  signing  of  the 
receipt,  $5000  when  the  deed  was  made  out  and  signed,  if 
the  title  was  satisfactory,  and  the  balance  in  a  very  short 
time :  one,  two,  or  three  months,  more  or  less. 

*0n  cross-examination,  the  witness  said :  "  The  con-  [13] 
tract  was  about  a  half  page  of  foolscap;  it  was  not 
exactly  a  receipt;  as  near  as  I  recollect,  it  said,  *I  hereby, 
as  the  attorney  of  F.  C.  Gray,  sell  and  convey  all  the  right, 
title,  and  interest  of  said  Gray  to  said  Travers,  to  certain 
portions  of  fifty  vara  lot  so  and  so,  (I  do  not  recollect  the 
number,)  at  corner  of  Kearny  and  Broadway,  for  so  much 
money,  and  so  many  more  dollars,  to  be  paid  at  a  certain 
day,  and  the  balance  in  a  certain  time.'  '*  He  also  proved 
the  subsequent  payments  and  conveyance. 

The  Court  below  decreed  that  the  injunction  previously 
granted,  restraining  Crane  from  prosecuting  the  suit  at  law, 
be  continued  until  the  further  order  of  the  Court,  to  enable 
plaintiff  to  proceed  in  the  Probate  Court  for  a  specific  per- 
formance of  the  contract  alleged  in  the  complaint.    Plaintiff 

appeals. 

• 

McDougaU  &  Sharp,  for  Appellant. 

1.  The  insufficiency  of  the  agreement.  It  is  only  neces- 
sary to  refer  to  the  terms  of  the  zoritten  contract  of  sale  as 

18 


14  Travees  v.  Gra^.  [Sup.  Ct. 

proved  by  McHenry,  to  dispose  of  this  point.  It  speaks  for 
itself,  and  operates  a  sale  in  presenti,  and  what  is  more,  so 
far  as  this  case  is  concerned,  a  complete  conveyance  in 
equity.  According  to  the  rule  in  equity,  the  land  passed  to 
Travers,  or  hecame  the  rigid  of  Travers;  the  money,  tlie  right 
of  Gray.  We  are  now  asking  the  aid  of  a  Court  of  equity, 
and  the  application  of  its  rules. 

2.  If  the  foregoing  position  be  correct,  no  question  of 
part  performance  is  involved.  We  are  not  claiming  under  a 
parol,  but  under  a  written  contract,  and  we  are  not  within 
the  Statute  of  Frauds.  Yet  upon  the  facts,  were  this  only  a 
parol  contract,  and  not  such  an  agreement  as  is  required  by 
the  Statute  of  Frauds,  the  contract  of  sale  would  be  enforced. 

3.  In  demanding  the  legal  estate,  as  distinct  from  the 
equitable  right,  the  only  question  is  the  question  of  per- 
formance by  Travers.  Has  he  done  equity,  so  that  he  may 
claim  the  aid  of  equity?    Has  he  paid  the  price? 

It  will  not  be  denied  that,  according  to  the  most  ancient 
and  technical  rule  of  the  common  law,  the  power  of  an  at- 
torney ceased  with  the  death  of  his  principal — both  as  to  his 
power  to  convey  an  estate,  and  as  to  his  power  to  grant  an 
acquittance  upon  the  payment  of  money. 

This  rule  was,  however,  subject  to  the  exceptions  stated 

by  Parsons,  vol.  i.,  p.  61.     "The  death  of  a  principal 

[14]     operates,  per  se,  a  revocation  *of  the  agency.   But  not 

if  the  agency  is  coupled  with  an  interest  vested  in  the 

agent.     Then  it  survives,  and  the  agent  may  do  all  that  is 

necessary  to  realize  the  interest. " 

By  reference  to  the  text  of  Parsons,  it  will  be  seen  that 
the  right  continues  in  the  attorney,  and  can  always  be  exe- 
cuted by  him  when  he  can  perform  the  act  in  his  own  name. 
When  he  can  perform  the  act  in  his  own  name,  the  right 
continues  in  him,  and  he  can  compel  the  representatives  of 
the  deceased  to  execute  the  power.  The  text  and  note  are 
clear  upon  this  point. 

It  is  clearly  in  proof  that  the  attorneyship  of  Eaton  was 
coupled  with  an  interest.  He  was  one-fourth  partner  in  the 
property,  and  had  the  right  to  sell  and  enjoy  one-fourth  of 
the  proceeds.    His  legsd  power  over  the  property  for  pur- 
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pose  of  conveyance  might  cease  upon  the  death  of  Gray,  for 
the  technical  reason  only,  that  Gray,  the  nominal  grantor, 
could  not  act,  but  his  complete  right  continued,  and  that  is 
all  that  we  require  to  maintain  our  proceedings  in  equity. 

We  say  the  old  technical  rule  of  the  common  law  was  that 
the  power  ceased  with  the  death  of  the  principal.  The  rule 
was  the  same  in  the  civil  law,  but  there  we  find  the  excqptiom 
stated,  ''The  acts  of  the  agent  done  bona  fide  in  ignorance 
of  the  death  of  his  principal,  were  held  valid  and  binding 
on  the  heirs  of  the  latter."  (Story's  Ag.,  sees.  491,  495.) 
The  same  rule  has  been  adopted  as  *the  rule  of  commercial 
law  in  continental  Europe.  (Id.,  sec.  49;  see  also  Id.,  sec. 
488,  note  4.) 

The  opposite  counsel  cite  Parsons  1,  p.  61,  as  holding  a 
rule  in  opposition  to  the  current  of  authority;  but  upon 
examination  it  will  not  be  found  that  any  of  the  cases,  cited 
meet  the  present  question,  except  2  Humph.  350,  which  is  a 
short  and  evidently  not  carefully  considered  opinion,  while 
Cassiday  v.  McKenzie,  4  Watts  &  8.  282,  upon  which  we 
rely,  is  a  full,  learned,  and  logical  discussion  of  the  question, 
both  upon  principle  and  authority. 

Indeed,  no  stronger  authority  in  favor  of  the  soundness  of 
our  position  can  be  cited  than  Smout  v.  Ilbery,  10  Mees. 
&  W.  1,  in  which  it  is  held  that  the  agent  is  not  liable 
where  he  acts  in  good  faith  without  knowledge  of  the  decease 
of  the  principal,  and  according  to  which  authority  Eaton  is 
not  bound  to  us. 

But  Eaton  was  attorney  and  he  was  partner.     In  equity, 
the  rights  of  the  partnership  were  converted  into  personalty 
by  the  agreement  to  sell.     Travers  owed  a  debt  to 
Gray  and  Eaton,  which  debt  Eaton  *could   acquit,     [15] 
and  if  the  deed  was  not  well  executed,  over  that  equity 
has  power. 

We  insist,  thai 

1.  Upon  the  ground  that  the  payment  was  made  in  good 
faith  to  the  attorney  before  the  decease  of  principal  could 
be  known,  that  the  payment  was  sufficient. 

2.  Upon  the  ground  that  Eaton  was  an  attorney  coupled 
with  an  interest,  that  the  payment  was  sufficient. 
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3.  Upon  the  ground  that  Gray  and  Eaton  were  partners 
in  the  debt  due  from  Travers^  that  the  payment  was  sufficient. 

Wm.  W.  CranCy  Jr.,  pro.  per. 

1.  I  assume  as  the  first  propdsition,  that  the  plaintiff,  to 
maintain  his  action,  must  prove  a  complete,  unequivocal 
agreement,  mutual  and  binding  upon  Gray  at  the  period  of 
his  death.  (Benedict  v.  Lynch,  1  John.  Oh.  356;  Lady 
Thyne  v.  Earl  of  Glengall,  2  House  of  Lords'  Cases,  131.) 
The  evidence  does  not  disclose  such  an  arrangement. 

Again,  when  the  agreement  was  completed,  the  fee  had 
passed  to  Gray's  heirs,  and  the  action  of  the  plaintiff  should 
fail,  because  his  (Gray's)  agreement  is  not  proven.  (Graliam 
V.  Call's  Executors,  6  Munf.  396;  Bromley  v.  Jefferies,  2 
Vem.  415.) 

If  it  be  true  that  the  memorandum  amounted  merely  to  a 
promise  on  the  part  of  Gray  to  convey,  without  an  obliga- 
tion on  the  part  of  Travers  to  take,  then  the  latter,  to  sustain 
his  position,  must  prove  an  entry  into  possession,  and  the 
expenditure  of  money  in  improvements  upon  the  faith  of  the 
promise.  The  rule  in  this  respect  is  stated  by  his  Hon. 
Judge  Field,  in  Arguello  v.  Edinger,  10  Cal.  150. 

2.  Upon  the  facts  arises  the  question,  whether  a  payment 
after  the  death  of  the  principal  to  the  agent,  is  a  payment  to 
the  representatives  or  heirs  at  law  of  the  principal?  The 
whole  current  of  authority  is  against  the  proposition. 
(Wallace  v.  Cook,  5  Esp.  117;  Watson  v.  King,  4  Camp. 
272;  Smoutv.  Ilbery,  lOMees.  &  W.  1;  Hunt  v.  Eousmaniere, 
8  Wheat.  171;  Clark  v.  Richards,  3  E.  D.  Smith,  89.) 

The  general  principle  of  the  common  law  in  relation  to 
this  matter  seems  to  be,  that  a  power  coupled  with  an  inter- 
est is  irrevocable,  even  by  death  of  the  principal.  To  con- 
stitute this  power  there  must  be  an  interest  in  the  thing 
itself,  and  not  merely  in  the  execution  of  the  power.    When 

the  agent  has  an  interest  in  the  thing  itself,  the  power 
[16]     *is  executed  either  in  the  name  of  the  principal  or 

agent.  (Story  on  Agency,  sec.  164;  2  Kent  Com.  647. 
note  a;  1  Pars.  on.  Cont.  60,  note  4.) 
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Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

The  plaintiff  filed  this  bill  to  enjoin  proceedings  at  law  on 
the  part  of  the  defendants,  to  recover  certain  real  estate  in 
San  Francisco,  The  foundation  of  the  plaintiff's  (appel- 
lant's) claim  to  equitable  relief  is,  that  he  made  an  executory 
contract  in  July,  1853,  with  one  Eaton,  who  was  then  the 
attorney  in  fact  for  Gray,  by  the  terms  of  which  he  was  to 
pay  some  one  hundred  dollars  in  cash,  and  a  further  sum  in 
a  few  months;  a  memorandum  of  the  agreement  was  made 
at  the  time.  The  one  hundred  dollars  was  paid,  and  the 
defendant,  shortly  afterward,  let  into  possession,  which  he 
has  since  retained.  Afterward,  on  the  sixteenth  day  of 
July,  1853,  he  paid  to  Eaton  the  balance  of  the  purchase 
money,  and  obtained  from  him  a  deed  in  the  name  of  Gray. 
At  the  time  of  the  first  contract.  Gray  was  in  the  Atlantic 
States;  Eaton  and  plaintiff  were  in  San  Francisco.  Gray 
died  the  day  before  the  last  payment  and  the  execution  of 
the  deed.  The  death  of  Gray  was,  of  course,  unknown  to 
the  plaintiff  or  Eaton  at  this  last  date,  and  the  payment  was 
made  in  good  faith. 

The  main  question  is  as  to  the  effect  of  this  payment  to 
the  attorney  after  the  death  of  the  principal.  We  state  the 
proposition  in  this  simple  form,  because  the  facts  of  this 
case  do  not  authorize  the  qualifications  which  are  made  in 
the  appellant's  argument. 

Undoubtedly,  it  is  a  hard  rule  to  hold  that  the  death  of  a 
principal,  who  has,  by  authentic  act,  given  to  another  a  power 
to  represent  him  in  a  particular  transaction,  should  have  the 
effect  of  defrauding  an  innocent  third  person  of  his  money, 
when  usual,  and  even  extraordinary  prudence  could  not  avail 
to  protect  him.  And  the  civil  law,  in  this  respect,  seem^ 
more  reasonable  than  ours;  for  that  system,  while  it  recog- 
nized the  general  rule  that  a  mere  power  expired  by  the 
death  of  the  principal  or  agent,  annexed  this  qualification, 
that  the  acts  of  the  agent  done  bona  fide  in  ignorance  of  the 
death  of  his  principal,  were  held  valid  and  binding  upon  the 
heirs  of  the  latter.    (Story  on  Agency,  636.)    This  principle 
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seems  to  have  been  adopted  into  the  commercial  jurispru- 
dence of  the  modern  nations  of  continental  Europe;   and 

Mr.  Story  adds  that  similar  principles  will  be  found 
[17]     adopted  into  *that  of  Scotland.     And  so  just  is  the 

principle,  that  two  of  the  States  of  the  Union  have 
adopted  it  by  legislative  act.  (2  Kent,  647,  note  a.)  The 
case  of  Cassiday  v.  McKenzie,  4  Watts  &  S.  284,  is  the  only 
case  to  which  we  have  been  referred  where  it  has  been  de- 
cided— if  such  be  the  decision — that  the  payment  of  money 
to  the  agent  after  the  death  of  the  principal  is  good.  But 
however  strong  the  reasoning  of  that  case  may  tend  in  this 
direction,  it  is  proper  to  remark  that  it  was  not  necessary 
there  so  to  hold.  The  facts  of  that  case  were,  that  one  Mc- 
Kenzie drew  an  order  on  Cassiday,  to  pay  the  bearer,  Robert 
Bayoon,  a  sum  of  monfey.  This  sum  was  paid  after  the 
death  of  the  drawer.  But  the  witness,  Bayoon,  testified 
that  the  money  was  by  agreement  coming  to  him.  The  order 
itself  purported  to  be  an  equitable  assignment  of  the  debt, 
and  not  a  mere  agency  to  receive  money  for  another;  and 
certainly,  in  connectjon  with  this  proof  of  ownership  by  the 
witness,  authorized  him  to  receive  the  debt.  The  opinion, 
therefore,  of  the  learned  Judge  may  be  regarded  more  as  an 
extrajudicial  indication  of  his  views  on  the  general  subject, 
than  as  the  adjudication  of  the  Court  upon  the  point  in  ques- 
tion. But  according  all  proper  weight  to  this  opinion,  as 
the  judgment  of  a  Court  of  great  respectability,  it  stands 
alone  among  common  law  authorities,  and  is  opposed  by  an 
array  too  formidable  to  permit  us  to  follow  it.  It  is  true 
that  Mr.  Justice  Story  (on  Agency,  sec.  495)  uses  this  lan- 
guage, which  is  cited  by  the  learned  counsel  for  the  appel- 
lant: **  Reasonable  as  these  doctrines  (of  the  civil  law)  seem, 
and  convenient  as  they  must  be  admitted  to  be  for  the  prac- 
tical purposes  of  trade  and  commerce,  it  has  been  thought 
that  they  do  not  prevail  at  common  law,  as  recognized  either 
in  England  or  America.  But  it  may  be  doubted  whether  our 
law  deserves  such  a  reproach,  at  least  to  the  full  extent  in 
which  it  is  usually  imputed  to  it."  But  the  next  sentence 
explains  what  this  learned  jurist  meant  to  say  in  this  cautious 
extract:  '*  Regularly,  indeed,  where  the  act  to  be  done  must 
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be  done  in  tbe  name  of  the  principal,  and  not  in  that  of  the 
agent;  the  authority  is  extinguished  by  the  death  of  the 
principal,  because  it  has  then  become  incapable  of  being  so 
executed;"  and  he  proceeds  to  say :  "Where  the  act,  not- 
withstanding the  death  of  the  principal,  can  and  may  be  done 
in  the  name  of  the  agent,  there  seems  to  be  a  sound  reason 
why  his  death  should  not  be  deemed  a  revocation  under  all 
circumstances,  and  that  a  subsequent  execution  of  it  may  be 
valid;  but  where  the  act  is  required  to  be  done  in  the 
name  of  the  principal,  the  same  objection  would  seem 
to  *lie  to  it  in  the  foreign  law  as  does  lie  in  our  law.  [18] 
Now,  our  law  requires  this  distinction  in  its  fullest 
force." 

Parsons  on  Cont.,  p.  61,  lays  down  the  doctrine  broadly: 
**The  death  of  the  principal  operates,  perse,  a  revocation  of 
the  agency.  But  not  if  the  agency  is  coupled  with  an  in- 
terest vested  in  the  agent.  Then  it  survives,  and  the  agent 
may  do  all  that  is  necessary  to  realize  his  interest  and  make 
it  beneficial  to  himself.  Nor  is  such  agency  revocable  at  the 
pleasure  of  the  principal  in  his  lifetime;  and  if  the  agent 
dies,  it  passes  over  to  his  representatives.  It  is,  in  such 
case,  an  important,  if  not  a  decisive  question,  whether  the 
act  authorized  could  be  performed  by  the  agent  in  his  own' 
name,  or  only  by  him  as  an  agent,  and  in  the  name  of  the 
principal.  In  the  first  case,  if  an  interest  were  coupled  with 
the  agency,  the  authority  would  sundve  the  death  of  the 
principal,  and  the  agent  might  perform  the  act  in  the  same 
manner  after  the  death  as  before.  In  the  latter  case,  as  he 
could  no  longer  use  the  name  of  the  principal,, for  the  ob- 
vious reason  that  one  Avho  j^  dead  can  no  longer  act,  it  would 
seem  that  his  right  must  be  limited  to  that  of  requiring  the 
representatives  of  the  deceased  to  perform  the  act  necessary 
for  his  protection." 

Kent  (2  vol.  Com.  Marg'l  646)  is  not  less  explicit.  That 
eminent  writer  says:  "The  authority  of  an  agent  terminates 
by  the  death  of  his  principal;  and  a  joint  authority  to  two 
persons  terminates  by  the  death  of  one  of  them.  This  is 
the  general  doctrine.  By  the  civil  law,  and  the  law  of  those 
countries  which  have  adopted  the  civil  law,  the  acts  of  an 
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agent  done  bona  fde  after  the  death  of  the  principal,  and 
before  notice  of  his  death,  are  binding  on  his  representa- 
tives. But  this  equitable  principle  does  not  prevail  in  the 
English  law;  and  the  death  of  a  principal  is  an  instantaneous 
and  absolute  revocation  of  the  authority  of  the  agent,  unless 
the  power  be  coupled  with  an  interest."  The  current  of 
authority  is  to  the  same  effect.  (Hunt  v.  Bousmaniere,  8 
Wheat.  174;  6  East,  356;  4  Camp.  p.  272  [which  probably 
goes  too  far];  2  Greenl.  14;  1  Caine  Cas.  in  E.  1;  5  Esp. 
117;  10  Mees.  &  W.;  3  E.  D.  Smith.) 

The  technical  reason  on  which  this  doctrine  rests  is  very 
strong — the  solecism,  namely,  of  a  dead  man  acting  by  attor* 
ney,  and  the  existence  of  an  attorney  where  there  is  no  prin- 
cipal. The  argument  of  Justice  Bogers,  in  4  Watts  &  S. 
282,  in  reply  to  Lord  EUenborough's  interrogatory  in  4 
Campbell — '*How  can  a  valid  act  be  done  in  the  name  of  a 
dead  man?"— ^ is  more  specious  than  sound.  The 
[19]  learned  Justice  asks,  *how  can  there  be  an  attorney 
after  his  power  is  revoked?  But  the  ready  answer  is, 
that  the  attorney  was  constituted  before  the  revocation,  and 
it  is  the  fault  of  the  principal  that  notice  of  the  revocation 
is  not  given;  and,  by  a  familiar  principle  of  estoppel 
(analogous  to  that  governing  partnerships)  the  principal  is 
not  permitted,  as  against  a  man  dealing  with  the  agent  by 
his  own  act,  to  deny  his  character;  but,  in  the  case  of  the 
death  of  the  principal,  there  is  no  one  in  being  to  be  estopped 
or  bound.  But  whatever  may  be  the  reasonableness  or  un- 
reasonableness of  the  rule,  it  is  too  firmly  established  to  be 
overturned^  by  the  Courts. 

2.  We  have  not  overlooked  the  point  made  by  the  counsel 
for  the  appellant,  that  it  was  in  proof  Eaton  was  a  partner 
of  Gray,  and  therefore  had  an  interest  in  the  lot  sold;  and 
hence  he  is  brought  within  the  exception  that  the  execution 
of  the  power  by  the  agent,  after  his  principal's  death,  is 
good  when  the  agent  has  an  interest  in  the  property.  But 
the  conclusive  answer  is,  that  the  bill  does  not  set  up  any 
fact  of  this  nature.  It  rests  upon  the  mere  ground  of  gene- 
ral and  ordinary  agency,  so  far  as  this  matter  goes;  and 
proof  without  corresponding  allegation  does  not  help.     But 
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we  are  by  no  means  convinced  that  the  case  would  be  altered 
if  this  allegation  had  been  made.  The  meaning  of  this  ex- 
ception is  a  power  coupled  with  an  interest  in  the  subject — 
that  is  to  say,  a  power  which  conveys  to  the  attorney  an  in- 
terest in  the  property.  .The  reason  of  the  exception  is,  that 
the  death  of  the  principal  cannot  affect  an  act  of  the  agent, 
which  act  the  agent  could  do  whether  the  principal  lived  or 
died.  Here  the  contract  and  sole  authority  came  from  the 
principal — the  legal  title  is  in  him.  The  agent  is  not  sought 
to  be  held,  but  the  heirs  and  representatives  of  the  deceased. 
If  by  mere  force  of  this  alleged  partnership,  Eaton  could 
sell  for  himself  and  Gray,  the  facts  should  have  been  stated, 
if  this  claim  for  relief  was  insisted  on,  so  as  to  put  this  mat- 
ter directly  in  issue.     But  the  bill  makes  no  such  case. 

3.  Nor  can  the  bill  be  sustained  on  the  ground  that, 
really,  the  money  had  been  paid  into  the  estate.  If  it  had 
been  shown  that  this  was  a  good  executory  contract  with 
Gray's  attorney  during  Gray's  lifetime;  that  so  much  money 
was  due  on  this  contract  to  Gray  in  his  lifetime;  that,  after 
his  death,  it  was  paid  to  his  former  agent,  who  settled  the 
amount  with  the  estate  in  such  a  manner  that  the  estate  got 
the  benefit  of  the  payment,  we  do  not  see  why,  in  equity, 
this  would  not  be  a  fulfilment  of  the  contract  of  the 
plaintiff,  and  entitle  him  to  call  *for  the  legid  title.  [20] 
But  though  this  is  asserted  in  the  bill,  it  is,  at  least 

so  far  as  the  $5000  is  concerned,  denied  in  the  answer,  and 
we  see  no  proof  of  the  averment. 

4.  The  case  of  the  plaintiff,  it  seems  to  us,  is  not  so  hard 
as  the  counsel  intimates.  If  he  paid  over  the  money  to 
Eaton,  and  Eaton  has  not  settled  with  the  estate,  Eaton 
would  be  responsible,  and  compelled  to  refund  the  money. 
If  the  money  were  paid  to  the  estate,  then  the  plaintiff  could 
defend  in  ejectment  on  a  good  equitable  title.  If  he  had 
paid  a  portion  of  the  purchase  money,  but  not  all,  (in  con- 
sequence of  this  litigation  and  the  causes  of  it,)  probably  a 
Court  of  equity  would  not  debar  him  from  paying  the  bal- 
ance yet  unpaid,  and  insisting  on  the  performance  of  the 
contract  first  made,  and  enforcing  a  specific  execution.  But 
upon  the  case  as  it  stands,  we  must  affirm  the  decree,  with- 

21 


21  Brewsteb  v.  Lathrop.  [Sup.  Ct. 

out  prejudice  to  any  future  proceedings  which  the  plaintiff 
may  be  advised  to  take  in  pursuance  of  the  principles  herein 
indicated. 

On  a  petition  for  modification,  Baldwin,  J.,  delivered  the 
opinion  of  the  Court — Cope,  J.,  concurring. 

We  are  asked  by  the  counsel  of  respondent  to  modify  the 
opinion  and  judgment  of  this  Court,  so  as  to  reverse  the 
decree  of  the  Court  below,  instead  of  affirming  it  as  we  did. 
But  no  appeal  seems  to  have  been  taken  by  the  respondent; 
at  least,  no  transcript  is  presented  by  him,  and  no  errors 
assigned.  We  can  therefore  only  consider  the  errors  as- 
signed by  the  appellant.  But  we  apprehend  that  the  object 
of  the  respondent  can  be  obtained  in  another  way.  The  de- 
cretal order  of  the  District  Court  only  directed  an  injunction 
until  its  further  order.  This  was  in  the  nature  of  an  inter- 
locutory order,  which  it  was  within  the  power  of  the  Court 
to  set  aside  on  a  proper  proceeding.  The  opinion  of  the 
District  Judge  is  no  part  of  his  decree.  Of  course,  upon 
the  rehearing  or  motion  of  the  respondent  to  dissolve  the  in- 
junction, the  District  Court  would  be  governed  by  the  prin- 
ciples of  the  opinion  heretofore  delivered.    Motion  refused. 


[21]  *BBEWSTER  v.  LATHEOP. 

AssioNMEKT  OF  MiNnio  STOCK,  Pabol  Psoof  TO  EzPLAjN. — Plaintiff  assigns  to 
defendant,  September  22d,  two  shares  of  stock  in  a  mining  company,  stating  in 
the  assignment,  *'  I  authorize  the  transfer  to  him,  (defendant,)  with  all  the  divi- 
dendg  made  after  the  morning  of  the  twenty-tliird  of  September."  Both  parties 
expected  a  dividend  on  Monday,  the  twehty-second.  The  Trustees  did  not.  in 
fact,  declare  dividends  until  between  noon  and  one  o'clock  on  Tuesday.  Held, 
that  the  dividends  belonged  to  plaintiff;  and  that  parol  evidence  was  admissible 
to  explain  the  transaction,  and  point  its  meaning. 

Appeal  from  the  Fifteenth  District. 

Complaint  avers,  in  substance,  that  at  the  time  of  the  sale 
of  the  stock  in  question,  it  was  understood  between  the  par- 
ties, that  the  money  then  in  the  treasury  of  the  company, 
subject  to  dividend,  should  belong  to  plaintiff;    and  that 
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defendant  had  fraudolefitly  imposed  on  plaintiff,  an  illiterate 
man,  in  the  wording  of  the  assignment.  Complaint  farther 
avers,  that  there  were  in '  the  treasury,  subject  to  dividend, 
seven  hundred  and  twenty  dollars  per  share — fourteen  hun- 
dred and  forty  dollars  in  all;  and  that  defendant  fraudulently 
induced  the  trustees  to  declare  a  dividend  of  only  four  hun- 
dred dollars  per  share — eight  hundred  dollar  in  all.  Suit 
was  brought  for  fourteen  hundred  and  forty  dollars  divi- 
dends. The  answer  denied  the  material  averments  of  the 
complaint. 

The  Court  below  permitted  plaintiff  to  prove  by  witnesses 
conversations  had  with  defendant  as  to  the  meaning  of  the 
assignment  on  the  question  of  dividends  then  on  hd.nd.  The 
case  was  tried  by  the  Court,  and  judgment  rendered  for 
plaintiff  for  eight  hundred  dollars,  with  interest.  Defend- 
ant appeals. 

Burt  &  RlwdeSy  for  Appellants. 

Parol  evidence  was  inadmissible  to  alter,  vary,  or  contra- 
dict the  written  contract  of  sale.  (1  Greenl.  Ev.,  sec.  1275; 
1  Cal.  129;  Id.  337;  Lennard  v,  Viscber,  2  Id.  37;  Osborn 
V.  Hendrick,  7  Id.  282;  same  case,  Id.  31;  Kreitzer  v.  Mills, 
9  Id.  21;  Low  v,  Henry,  9  Id.  538;  Erwin  v,  Saunders,  1 
Cow.  249;  Jenny  Lind  Co.  v.  Bower,  11  Cal.  194;  2  Story 
Eq.  J.,  sec.  1531;  2  Cow.  &  Hill  notes,  Phil.  Ev.  621,  (note 
310);  2  Ves.  195;  6  Id.  333;  1  Black.  1202;  IJohns.  Ch.  598; 
12  Johns.  427;  Gillespie  v.  Moon,  2  Johns.  Ch.  585;  Webb 
V.  Kice,  6  Hill,  219.) 

^Bobinson,  Beaity  &  Heacock,  for  Eespondent.  [22] 

As  to  the  admissibility  of  parol  evidence  to  show  what  the 
parties  meant  by  their  written  agreement:  See  2  Pars,  on 
Cont.,  69  to  78,  particularly  note  n,  p.  72,  note  6,  p.  74,  and 
note  g,  p.  76. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — ^Field, 
C.  J.,  and  Cope,  J.,  concurring. 

On  the  twenty-second  day  of  September,  1856,  the  plaintiff 
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was  the  owner  of  two  shares  in  the  capital  stock  of  the  Ohio 
Mining  Company,  on  which  day  he  assigned  them  to  defend- 
ant, by  indorsing  on  each  of  the  two  certificates  as  follows: 

''I  hereby  assign,  transfer,  and  set  over  all  my  interest  in 
the  within  share  of  stock  to  H.  B.  Lathrop,  and  authorize 
the  transfer  to  him,  with  all  the  dividends  made  after  the 
morning  of  the  twenty-third  of  September. 

(Signed)  H.  Brewster." 

It  was  in  proof  that  the  shares  sold  were  in  a  mining  com- 
pany which  was  then  at  work  in  the  river,  taking  out  large 
amounts  of  gold  dust  therefrom ;  and  it  was  expected  that  a 
dividend  would  be  declared  on  Monday  morning,  the  twenty- 
second  of  September.  It  had  been  usual  to  declare  divi- 
dends on  Sunday.  On  Sunday,  one  of  the  directors  told 
plaintiff  he  thought  a  dividend  would  be  declared  the  next 
day.  Both  parties  lived  in  the  neighborhood.  On  Tuesday 
forenoon  the  defendant  went  to  the  office  of  the  company, 
to  have  the  shares  transferred  on  its  books.  Defendant 
inquired  of  some  of  the  trustees,  whose  duty  it  was  to  declare 
dividends,  if  the  dividend  had  yet  been  declared.  On  being 
told  that  it  had  not,  defendant  said  it  would  be  an  accom- 
modation to  him  if  it  was  not  declared  until  the  afternoon. 
At  this  time,  some  of  the  trustees  were  on  the  claim  of  the 
company,  and  others  on  other  parts  of  the  work  or  build- 
ings of  the  company,  some  three  or  four  hundred  yards 
apart.  One  of  the  trustees  told  defendant  that  a  dividend 
would  be  made  when  other  trustees  came  up  from  tl  e  claim 
at  noon.  A  dividend  was,  in  fact,  made  between  tw»  Ive  and 
one  o'clock  of  that  day,  the  twenty-third,  of  four  1  undred 
dollars  to  the  share.  This  was  paid  to  the  defendant  by  the 
company,  and  an  order  from  the  trustees  to  the  treasurer 
given,  to  pay  the  money  to  defendant.     After  this  statement, 

the  learned  Judge  below  proceeds:  "I  think  it  clear 
[23]     *that  the  shares  of  stock  were  transferred  with*  the 

view  that  the  money  then  in  the  treasurer's  hands 
should  belong  to  the  plaintiflf.  Both  expected  a  dividend 
would  be  made  on  Monday,  and  the  time  was  evidently 
extended  to  the  twenty-third,  Tuesday,  to  cover  any  delay  of 
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the  trustees  in  declrtriog  it.  With  this  understanding  of  the 
parties,  a  del»y  of  less  than  one  hour  cannot  defeat  plain- 
tiff's rights  to  the  dividends  then  made."  And  we  are  of  the 
same  opinion.  It  would  be  sacrificing  the  spirit  of  this  con- 
tract to  its  letter,  to  hold  that  this  delay  of  the  trustees  for 
this  brief  space  defeated  the  plaintiff's  rights,  even  if  there 
'Was  no  reason  to  believe,  as  there  is,  that  the  defendant's 
own  interfering  produced  or  contributed  to  this  result. 

We  have  no  doubt  parol  evidence  was  properly  admitted 
to  explain  tlie  transaction,  and  point  its  true  meauiiig.  (See 
2  Pars,  on  Cont.  72,  el  neq.) 

Judgment  affirmed. 


SMITH  V.  BILLETT  et  al. 

'JrooMKST  BT  Default  oh  Aihsded  Comtuimt  Tai.iii.  —  Where   ui   ameoded 

complaiot  in  ejectment  seta  up  titlu  scquireil  after  the  cammeDCement  of  the  suit, 

and  a  Judgment  by  default  is  cegularly  eutertd,  tho  JuclBrntnt  is  valid. 
OsjEtTnoNB  TO  TnuL.  WBZH  TO  BE  Taeen. — If  the  defendant  inttrpiAse  no  objeo- 

tioD  to  trying  tlis  cue  ou  such  aubsequeDtlj  acquired  tide,  lie  cannot  object  aftel 

Judgment. 
TsiAL  BT  Jduy,  whem  HOT  AwAEOBn.— After  jadgniBnt  by  default,  ia  ejectment,  « 

Jury  trial  cannot  be  awarded,  there  being  □□  taaue. 
Appeal.  QcnrloMS  of  Discbetioii  not  Reviewable. — Questions  of  discFotion  in 

the  Judge  btloir  not  renewed  in  the  Supreme  Court,  except  in  cases  of  grosa 

kbose,  to  the  injury  of  the  party. 

Appeal  from  the  Sixth  District. 

After  the  amended  comphiint  was  filed,  and  the  time  for 
answering  it  had  expired,  the  Clerk  entered  a  default.  Sub- 
sequently, the  cause  came  on  for  trial  before  the  Court,  when 
defendant's  attorney  demanded  a  jury.  The  Court  denied  a 
jury  trial,  and  proceeded  with  the  case.  Plaintiff  read  the 
default,  the  amended  complaint,  and  gave  evidence  as  to 
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1.  In  ejectment,  the  complaint  cannot  be  amended 
[24]  by  setting  up  a  *demise,  or  title  acquired  after  the 
commencement  of  the  suit.  (Adams  Eject.  227;  Cox 
t;.  Lacy,  3  Litt.  334;  6  Mon.  259.)  Nor  by  adding  a  demise 
from  another  person;  nor  by  adding  another  tract.  (1  Marsh. 
450;  3  Litt.  237;  4  Mon.  124, 442.)  And  an  amendment  will 
not  be  allowed  which  introduces  a  new  substantive  cause  of 
action.  (17  Johns.  346;  1  Cow.  156;  1  Marsh.  450;  3  Litt. 
237.)  And  although  our  statute  respecting  amendments  i^ 
liberal,  yet  it  no  where  allows  supplementary  matter  to  be  set 
forth  by  way  of  amendment.  (Bamirez  v.  Murray,  5  Cal.  222.) 

2.  The  amended  complaint  does  not  state  facts  sufScient 
to  constitute  a  cause  of  action,  as  it  shows  that  at  the  com- 
mencement of  the  action  the  plaintiff  had  no  title  or  right  to 
the  possession,  the  same  being  vested  in  Lewis  Saijders,  Jr. ; 
and  it  further  shows,  that  the  plaintiff  was  in  possession  of 
the  property  after  the  commencement  of  the  suit;  .and  that 
the  alleged  ouster  by  defendant  occurred  afterwards.  In 
ejectment,  the  plaintiff  must  have  the  legal  title  and  right  of 
possession  at  the  commencement  of  the  action.  (5  Harr. 
&  J.  164,  155;  2  Dana,  68;  McCuUock  v.  Cowher,  5  Watts 
&  S.  427;  Alden  v.  Grove,  18  Penn.  St.  377;  Cheney  v. 
Cheney,  26  Vt.  606;  Laurissini  v.  Doe,  25  Miss.  177;  4  Vt. 
105;  Tryon  v.  Tryon,  16  Id.  313;  Wilson  v.  Inloss,  11  Gill 
&  J.  351.)  So  a  title  acquired  after  the  date  of  the  demise 
laid  in  the  declaration,  cannot  sustain  the  action.  (3  Mc- 
Lean, 302;  6  Binn.  454;  11  111.  547;  12  Geo.  166;  6  Mon. 
259.)  This  point  need  not  be  raised  by  demurrer;  it  is  a 
fatal  objection  in  every  stage  of  the  case,  and  may  be  urged 
in  the  Supreme  Court  for  the  first  time,  though  in  this  case 
it  was  urged  on  the  motion  for  new  trial.  (Bussell  v.  Ford, 
2  Cal.  86;  Harlan  v.  Smith,  6  Id.  173;  Abbe  v,  Marr,  14  Cal.) 

3.  An  answer  was  on  file  to  the  original  complaint,  and 
the  Clerk  could  not  enter  a  default  for  not  filing  another 
answer  to  the  amended  complaint.     (5  Marsh.  522.) 

4.  Error  in  trying  the  case  by  the  Court,  without  a  jury. 
(Cahoon  v.  Levy,  5  Cal.  294.) 

5.  The  Court  erred  in  admitting  the  amended  complaint 
as  evidence. 


Jan.  I860.]  Smith  v.  Billeit.  1^5 


George  Cadwcdadery  for  Bespondent. 

1.  The  amended  complaint  is  perfect  in  its  form,  setting  out 
with  precision  the  proper  elements  of  a  declaration  in  eject- 
ment. Between  the  original  and  amended  complaints  this 
difference  exists :  In  the  former,  the  cause  of  action  is, 
*right  in  plaintiff  to  possession  of  premises,  23d  May,  [25] 
1857;  the  latter,  right  in  plaintiff  to  possession  of  the 
premises,  13th  March,  1858.  But  the  amended  pleading 
takes  the  place  of  and  supersedes  the  original.  (Seneca 
Bank  v.  Garlinghouse,  4  How.  Pr.  174;  Vansantvoord  on 
Pleading,  501.) 

The  amended  complaint  is  not  void  but  irregular  in  setting 
up  a  new  title  obtained  after  the  institution  of  the  suit. 
Such  an  objection,  of  course,  would  not  have  any  force  after 
entry  of  default  for  want  of  an  answer,  particularly  as  no 
default  was  taken  until  three  months  after  the  time  for  an- 
swering had  expired. 

The  objection  that  the  amended  complaint  set  up  a  title 
acquired  after  the  commencement  of  the  suit,  must  be  taken 
in  a  proceeding  to  strike  it  out,  as  an  abuse  of  the  amending 
power.  This  not  being  done,  the  objection  must  be  consid- 
ered as  waived.  (Hollister  v.  HoUister,  9  How.  140;  West  v. 
Norton,  25  Wend.  699;  City  of  Buffalo  v.  Scranton,  20  Id. 
677;  Platner  v.  Johnson,  3  Hill,  477;  Wright  v.  Forbes,  3 
How.  240;  2  Id.  146;  3  Id.  54;  7  Id.  478.) 

As  to  waivers  of  original  rights,  see  Smith  r.  Curtis,  7 
Cal.  584;  Dunn  v.  Tozer,  10  Id.  167;  Griffin  v.  Cohen,  8 
How.  451 ;  Bogers  v.  Bathbun,  8  How.  466. 

In  Winn  and  Wilhite,  5  J.  J.  Marsh.  521,  and  in  point, 
Chief  Justice  Bobertson  said:  "At  common  law,  where  a 
defendant  sets  up  matter  puis  darrein  continuance,  the  plain- 
tiff could  take  issue  upon  it,  and  thus  avail  himself  of  facts 
occurring  after  the  institution  of  the  suit." 

In  this  State,  our  practice,  resembling  more  that  of  the 
Courts  of  equity  than  those  of  common  law,  we  see  no  good 
reason  why  the  equity  rule  should  not  apply,  instead  of  the 
more  stringent,  less  reasonable  practice  of  the  common  law 
Courts.     We  take  the  broad  ground,  that  plaintifTs  in  eject- 
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ment  should  have  the  right  to  plead  supplemental  matter  by 
amendment.  Many  good  reasons  can  be  assigned  why  this 
should  be  the  rule.  (See  Jackson  v.  Kough,  1  Caine  Cas. 
251;  Power  v.  Boyce,  Ireland,  Pasch.  1802;  1  Sch.  &  L.  81; 
Taylor  v.  Taylor,  3  Marsh.  19;  Pr.  Act,  sec.  43.) 

2.    The  default  waived  a  jury.    (Pr.  Act,  sec.  150,  2d  sub.) 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

[26]  *The  transcript  in  this  case  is  not  in  a  plain,  legible 
hand,  as  required  by  the  rules  of  this  Court.  We  call 
the  attention  of  the  Clerk  below  to  this  fact,  that  the  same 
defect  may  not  again  appear. 

This  action  was  ejectment.  The  plaintiff,  after  demurrer 
to  the  original  complaint,  filed  an  amended  complaint,  in 
which  he  set  up  title  accruing  to  him  after  the  commence- 
ment of  the  suit.  To  this  complaint  there  was  neither 
answer  nor  demurrer.  A  default  was  entered.  It  is  said 
now,  that  the  judgment  afterward,  by  order  of  the  Court, 
was  irregular,  and  should  be  rever3ed.  We  do  not  think  so. 
It  may  be  very  true  that  the  plaintiff  can  only  count  on  the 
title  existing  in  him  at  the  time  of  the  suit,  if  the  defendant 
does  not,  directly  or  impliedly,  consent.  But  it  is  for.  the 
defendant  to  interpose  his  objection  to  a  pleading  setting  up 
the  subsequently  acquired  title.  If  he  consents,  by  not  op- 
posing, to  the  plaintiff's  trying  the  subsequently  acquired 
title,  we  do  not  see  that  he  can  afterward  object  to  the  error, 
of  which  he  has  neglected,  at  the  proper  time,  to  avail  him- 
self. Such  a  judgment  would  not  be  void,  but  only  irregu- 
lar; not  even  irregular,  if  the  defendant  interpose  no  objec- 
tion to  it.  The  defendant  may  see  that  it  is  his  interest  to 
conclude  the  controversy  by  trying  this  question  of  title, 
though  irregularly  brought  into  the  controversy. 

Upon  the  face  of  the  complaint  a  good  cause  of  action 
appears;  and  it  would  be  going  beyond  precedent  or  reason, 
to  hold  the  action  of  the  Court  void,  in  giving  effect  to  such 
a  complaint,  when  no  objection  is  urged  by  the  only  pq.rty 
who  could  take  exception  to  it.  If  the  defendant  had  regu- 
larly gone  into  a  trial  on  the  merits,  upon  issue  joined  on 
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such  a  coiDplaint,  it  is  clear  he  could  not  then  have  objected 
to  the  judgment;  and  a  judgment  by  default,  which  confesses 
the  whole  cause  of  action,  is  not  less  conclusive. 

2.  There  was  no  error  in.  refusing  a  jury  trial  after  the 
default,  for  the  simple  reason  that  there  was  no  issue  to  try. 

3.  The  other  points  involve  only  questions  of  discretion 
of  the  presiding  Judge,  in  controlling  and  conducting  the 
proceedings,  which  we  never  review,  unless  in  extreme  cases, 
where  the  power  of  the  Court  is  grossly  abused,  to  the 
oppression  of  the  party;  and  we  do  not  see  that  this  is  man- 
ifested by  the  proceedings  here  complained  of. 

Judgment  affirmed. 


*McGABVET  v.  LITTLE  et  al.  [27] 

ICsxiCAN  Graut,  Descbittiok  by  Boukdabies. — The  Pulgas  grant,  in  San  Mateo 
county,  is  a  grant  by  boundaries,  and  not  by  quantity,  the  deBcription  being, 
*'  tract  known  under  the  name  of  Las  Pulgas,  tho  boundaries  of  which  are,  on  the 
south  the  creek  of  San  Francisquito,  on  the  north  that  of  San  Mateo,  on  the  east 
the  estuaries,  and  on  the  west  the  cafiada  de  Boimundo,"  and  "  the  tract  of  which 
mention  is  made  is  of  four  leagues  of  latitude  and  one  of  longitude." 

Ejectmeivt,  b(STBCcnoN3  AS  TO  Title.— In  ejectment,  wliere  the  title  is  of  record 
and  wholly  documentary,  the  Court  may  declare  the  efifect  of  the  papers  offered 
by  plaintiif,  and  instruct  the  jury  that  plaintiff  has  made  out  his  title,  if  they 
believe  the  land  to  be  within  the  boundaries  of  a  grant  under  which  plaintiff 
claims. 

IcsM. — Where  the  minutes  of  the  Court  entered  of  record  show  that  plaintiff 
offered  in  evidence  the  patent,  and  certain  mesne  conveyances  to  himself,  but 
they  do  not  appear  in  the  statement  for  now  trial,  and  the  papers  are  not  set  out 
'  in  the  record,  and  the  Court  charges  as  above,  this  Court  will  not  hold  that  the 
charge  was  an  abstraction,  or  that  it  mistook  the  facts,  when  the  motion  for  new 
trial  fails  to  set  forth  the  grounds  relied  on,  and  the  statement  does  not  show  that 
the  testimony  therein  was  all  the  testimony  offered. 

iIdeh,  Joikt  YERDicr.— In  ejectment,  the  verdict  may  be  joint  against  several 
defendants  without  specifying  their  respective  lots  in  a  whole  tract,  where  they 
file  a  joint  answer,  which  contains  no  averment  as  to  the  particular  portion  of 
land  occupied  by  each,  no  proof  being  offered  on  the  point,  no  damages  being 
claimed,  and  defendants  being  in  possession. 

Appeal  from  the  Twelfth  District. 

The  plaintiff  relied  on  a  patent  for  the  land  embraced 

^  When  joint  judgment  erroneous,  cited,  Leese  v,  Clark,  28  Cal.  35. 

29 


28  MoGabvey  v.  Little.  [Sup.  Ct. 

within  the  '^Pulgas*'  grant,  the  complaint  proceeding  against 
the  defendants  jointly. 

Two  only  of  the  defendants,  Bankin  and  Higgins,  answered. 
They  deny  the  allegations  of  the  complaint,  deny  that  the 
premises  are  within  the  Pulgas  grant,  and  aver  possession, 
^'each  for  himself,  but  not  as  joint  tenants,  or  tenants  in 
common,  of  a  portion  of  the  aforesaid  tract  of  land  under 
and  by  virtue  of  good  and  sufficient  title  to  the  same.*' 

For  boundaries  of  the  grant,  see  Syllabus  No.  1,  and  for 
the  whole  grant,  see  18  How.  639. 

On  the  trial,  defendants  relied  mainly  on  the  ground  that 
they  were  within  the  "Copinger"  grant,  which  had  been 
finally  confirmed.  This  grant  was  dated  1840,  the  Pulgas 
grant  being  dated  in  1835.  The  east  boundary  of  the 
Copinger  grant  runs,  "bordering  to  the  east  on  the  rancho 
de  las  Pulgas." 

The  confirmation  of  the  Pulgas  grant  follows  the  descrip- 
tion in  the  grant,  the  patent  being  of  the  land  embraced  by 

the  "  survey,"  which  is  not  in  the  record. 
[28]  *The  fifth  instruction  to  the  jury  was,  "That  if  the 
plaintiff's  title  had  been  satisfactorily  established, 
then  the  jury  should  find  against  all  of  the  defendants  who 
were  proved  either  jointly  or  severally  to  have  been  in  pos- 
session, at  the  commencement  of  the  suit,  of  the  whole  or 
any  portion  or  portions  of  the  premises,  and  as  to  all  such, 
they  should  bring  in  a  general  verdict  for  all  the  premises, 
except  those  portions  already  in  possession  of  the  plaintiff.'* 

Defendant  Higgins  appeals. 

J".  Clarke,  for  Appellants. 

1.  Was  the  Pulgas  grant  "  a  grant  by  metes  and  bounds" 
in  the  legal  sense  of  that  expression;  or  was  it  a  grant  for  a 
specific  quantity,  to  wit,  four  leagues,  to  be  afterwards 
measured  off?  In  cases  of  contiguous  grants,  their  con- 
struction as  to  the  dividing  line  must  be  settled  by  the 
Courts  of  this  State.    (Doe  v.  Esbaner,  9  How.  440;  Kennedy 

Exr's  V.  Hunt's  L^sees,   7  Id.  594;    Brown's  Lessees   v. 

Clement,  3  Id.  660;   City  of  New  Orleans  v.  De  Armas,  9 
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Pet.  224;   Choteau  v.  EckLart,  2  How.  372;   Bissell  v.  Pen- 
rose,  8  Id.  317.) 

This  grant  was  for  fonr  sqnare  leagues  and  no  more,  and 
the  proof  is — 1st.  The  almost  unvarying  uniformity  of  the 
tenor  of  California  grants  giving  large  exterior  boundaries, 
and  specifying  at  the  same  time  a  particular  quantity  of  land 
to  be  measured  off  within  these  boundaries.  2d.  The  tm« 
varying  construction  which  was  given  to  these  grants  by  the 
Californians  themselves,  prior  to  the  incoming  of  the  Ameri- 
cans; and  3d.  The  uniform  decisions  of  the  Supreme  Court 
of  the  United  States.  (Bitchie  case,  17  How.;  Fremont's 
case,  Id. ;  Beading's  case,  18  Id. ;  Arguello's  case,  which  is 
the  present  case,)  Id.  639;  Yacca's  case,  Id.  556,  and  Lar- 
kin's  case.  Id.  557.)  In  all  these  cases  quantity  is  men- 
tioned, and  the  confirmation  is  for  the  quantity  named.  At 
the  same  time,  general  or  outside  boundaries  are  named, 
and  these  are  mentioned  in  the  decrees,  not  for  the  purpose 
of  enlarging  -the  quantity,  but  to  designate  the  locality  from 
which  the  quantity  was  to  be  taken. 

In  Peralta's  case,  19  How.  343,  the  confirmation  was  by 
boundaries,  no  quantity  being  named  in  the  grant,  and  the 
^'judicial  possession*'  having  ascertained  and  specified  those 
boundaries. 

It  is  submitted  that  all  the  reported  cases  show  an  unvary- 
ing rule,  viz. :  when  boundaries  are  named  in  the  grant,  but 
not  quantity,  the  confirmation  is  to  the  extent  of  the 
boundaries;  when  both  quantity  *dnd  boundaries  are     [29] 
named,  the  confirmation  is  for  the  quantity  within  the 
boundaries. 

2.  Tlie  fourth  instruction  was  erroneous,  because,  first, 
the  Court  decided  the  question  of  fact  as  to  plaintiff's  title, 
which  it  was  the  province  of  the  jury  to  pass  upon;  and, 
secondly,  because  there  was  no  evidence  deducing  title  from 
the  Pulgas  gi*antees  or  patentees,  to  the  plaintiff. 

3.  The  fifth  instruction,  that  "th«  title  being  established, 
the  jury  should  find  as  against  all  of  the  defendants  who 
were  severally  in  possession  of  respective  portions  of  the 
premises  a  joint  verdict  for  the  whole  of  the  premises,  ex- 
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cept  that  part  in  the  possession  of  the  plaintiff,*'  is  erroneous. 
(Adams  on  Ejectment,  328,  and  cases  cited.)    ' 

If  the  defendants  do  not  plead  separately,  nor  demand  a 
separate  verdict,  a  joint  verdict  may  be  rendered.     Here  the 
appellant  and  another  defendant  did  plead  severally,  at  least  ' 
so  far  as  the  other  defendants  were  concerned,  and  each  de- 
manded a  separate  verdict. 

But  the  whole  doctrine,  that  defendants  by  pleading 
jointly,  may  estop  themselves  from  insisting  that  the  plain- 
tiff must  make  out  his  case,  is  wrong:  at  common  law,  no 
such  principle  was  known. 

Wm.  T.  Grough,  for  Bespondent. 

1.  The  Pulgas  grant  is  a  grant  by  boundaries.  The  Su- 
preme Court  of  the  United  States  have  defined  its  boundaries 
in  express  terms.    (U.  S.  v.  Arguello,  18  How.  539.) 

2.  The  title,  from  the  Pulgas  patentees,  of  respondent, 
IB  expressly  stated  and  admitted  in  the  record  as  having 
been  made  out. 

4.  The  ruling  of  the  Court,  that  the  jury  were  not  the 
judges  whether  the  patent  embraced  more  land  than  the 
grant,  was  correct,  as  there  was  no  attempt  to  show  fraud  or 
mistake  in  the  survey  or  patent. 

The  defendant  is  concluded  by  the  patent,  unless  he  can 
show  that  he  is  a  third  party  under  a  title  conflicting  with 
that  of  the  plaintiff.    (Act  of  1851.) 

3.  The  Copinger  grant  is  not  an  interfering  grant.  It 
calls  for  the  Pulgas  boundary,  and  that  boundary  having 
been  established,  those  claiming  under  the  Copinger  grant 
cannot  attack  it  (except  for  fraud)  in  the  Courts  of  this 
State.  (Act  of  1851,  cited  above;  Act  of  Congress,  1836,  and 
March  3,  1831;  Gunn  v.  Bates,  6  Cal.  263.) 

4.  The  prayer  for  a  sepai'ate  verdict  was  properly  refused. 

Bespondent  proved  defendants  in  possession.     Th(» 
[30]     appellant  Higgins — the  *only  appellant — ^filed  a  joint 
answer  with  defendant  Bankin,  the  only  two  found 
"guilty,"  admitting  they  were  in  possession,  but  not  de- 
manding a  separate  verdict. 
The  onus  was  on  appellant  to  show  the  nature  and  extent 
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of  his  separate  possession;  whereas,  there  is  no  evidence 
whatever  of  the  extent  of  his.  separate  possession.  The  jury 
cannot  be  required  to  perform  a  vain  thing,  or  an  impossi- 
bi.itj.  (Winans  v,  Christy,  4  Cal.  70;  Ellis  v.  Jeans,  7  Id. 
409;  Phillips  Ev.,  Part  I.,  Cow.  &  Hill's  notes,  352;  Green- 
leaf's  Lessee  v.  Birth,  6  Pet.  302.) 

(a)  In  Winans  v.  Christy,  cited  above,  defendant  Shobe  in 
his  answer  sets  out  particularly  the  extent  of  his  possessions. 

(b)  A  separate  verdict  was  not  necessary :  all  defendants 
claimed  under  the  same  title,  and  no  damages  proved. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Field, 
C.  J.,  and  Cope,  J.,  concurring. 

This  was  an  action  of  ejectment  brought  for  the  recovery 
of  a  tract  of  land  in  San  Mateo  county,  comprehended 
within  what  is  known  as  the  Pulgas  grant.  The  suit  was 
brought  against  several  defendants.  The  plaintiff  introduced 
the  original  patent  from  the  Government  of  the  United 
States  for  the  Pulgas  tract.  The  patent  issued  after,  and  in 
pursuance  of,  a  final  decree  of  confirmation. 

The  jury  found  a  general  verdict  for  the  plaintiff  against 
two  defendants,  not  specifying  the  particular  lots  occupied 
by  them  respectively,  but  no  damages  were  awarded. 

1.  It  is  assigned  for  error  that  the  Court  erred  in  its  in- 
structions to  the  jury.  The  first  instruction  is,  that  the 
Pulgas  grant  was  a  grant  by  boundaries,  and  not  by  quantity. 
Upon  an  inspection  of  the  graiTt,  we  see  no  error  in  this 
charge.     (See  Arguello  v.  U.  S.,  18  How.  548.) 

2.  The  fourth  instruction  is  excepted  to.  This  is,  if  the 
premises  were  within  the  original  boundaries  mentioned  in 
the  Pulgas  grant,  then  that  the  plaintiff  had  made  out  his 
title,  even  though  the  premises  were  more  than  a  league 
from  the  shore  of  the  bay,  and  although  an  area  of  more 
than  four  square  leagues,  measured  as  the  witness  described, 
would  exclude  the  premises. 

"We  find  upon  the  minutes  of  the  Court,  that  the  plaintiff 
offered  the  patent  of  the  Pulgas  ranch,  Arguello's  title,  to 
S.  M.  Mezes;  power  of  attorney  from  S.  O.  De  Arguello  and 
J.  B.  Arguello,  to  S.  M.  Mezes,  and  deed  from  Mezes  to 
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[81]  McGarvey,  were  offered  in  evidence.  We  *see  nothing 
of  this  in  the  statement  for  a  new  trial,  nor  are  the 
documents  set  out.  But  the  motion  for  the  new  trial  fails  to 
set  forth  the  grounds  upon  which  the  defendant  would  rely, 
and  the  statement  does  not  show  that  the  testimony  therein 
was  all  the  testimony  offered. 

Under  these  circumstances,  we  are  unwilling  to  hold  that 
the  Court  ga^e  an  abstract  instruction  or  mistook  the  facts. 
The  title  being  matter  of  record  and  wholly  documentary, 
the  Court  was  authorized  to  declare  to  the  jury  the  effect  of 
the  papers  in  the  given  category. 

The  main  question  was  a  question  of  boundary,  and  fairly 
left  to  the  jury.  It  was  for  them  to  decide  whether  the 
premises  were  within  the  Pulgas  grant;  and  the  evidence 
being  conflicting,  we  will  not  review  their  finding. 

3.  There  was  no  error  in  the  fifth  instruction.  The  de- 
fendants being  in  possession,  and  no  averment  or  descrip- 
tion in  the  answer,  and  no  proof  of  the  particular  portions 
which  they  occupied  or  claimed,  there  was  no  error  in  re- 
fusing to  direct  the  jury  to  bring  in  a  separate  verdict  as  to 
each.  They  filed  a  joint  answer,  and  no  damages  are  claimed. 
We  do  not  see  why  separate  findings  should  be  required  in 
such  cases.  If  this  were  so,  it  would  lead  in  many  instances 
to  delay  and  expense — especially  where  many  trespassers 
were  sued — and  for  no  benefit.  One  jury  was  just  as  com- 
petent in  this  case  to  pass  on  the  whole  defence  of  both 
these  defendants  as  two,  a5id  could  as  well  render  one  ver- 
dict against  the  two  defendants,  as  two  verdicts. 

Some  other  errors  are  assigned,  but  the  questions  have 
either  been  passed  upon  here  before,  or  are  not  considered 
necessary  to  be  noticed. 


Judgment  affirmed. 
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EABE  V.  HAMILTON. 

tAppsAL  TROU  Jrarncx's  Coubt. — On  appeal  from  a  Justice's  Court,  in  forcible 
entry  and  detainer,  the  execution  of  an  appeal  bond  within  ten  days  is  not  a  con- 
dition to  the  jurisdiction  of  the  County  Court. 

Lpftal  Bond,  when  New  Bond  uat  be' Filed.— If  the  bond  be  Toid  or  defective 
through  accident  or  mistake,  a  new  bond  may  be  filed,  on  such  terms  aa  the 
Court  deems  just,  the  right  of  the  other  party  being  regarded. 

Appeal  from  the  County  Court  of  San  Francisco. 
t7.  A.  McDougaJly  for  Appellant. 

,  ^Geo.  F.  &  W.  H.  Sharp,  for  Bespondent.  [32] 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

This  is  an  appeal  from  an  order  of  the  County  Court  of 
San  Francisco  county,  dismissing  an  appeal  from  a  Justice's 
Court,  in  forcible  entry  and  detainer.  The  ground  of  the 
motion  was,  that  the  appellant  lyid  not  executed  a  bond 
within  ten  days,  as  required  by  the  statute.  Various  facts 
are  stated,  in  affidavits  and  otherwise,  to  show  that  shortly 
after  the  judgment  of  the  Justice,  the  defendant  entered  an 
appeal,  and  tendered  one  or  more  bonds,  which  seem  to  be 
regular  in  form,  and  upon  which  was  indorsed  a  jurat  of 
justification  by  the  sureties.  It  seems  to  be  a  controverted 
fact  whether  the  bonds  were  actually  approved  by  the  Justice ; 
but  such  is  asserted  to  have  been  the  understanding  of  the 
parties.  The  appellant  proffered  a  new  and  sufficient  bond 
in  the  County  Court. 

The  respoudent  contends  that  the  execution  of  the  appeal 
bond  within  the  ten  days  is  a  condition  to  the  jurisdiction, 
without  which  it  cannot  attach.  We  do  not  think  so.  No 
doubt  the  bond  is  necessary  to  make  the  appeal  effectual, 
and  it  may  be  dismissed  if  the  bond  be  not  given.  Until 
the  bond  is  given,  the  appeal  does  not  suspend  the  judg- 
ment. The  language  of  the  statute — different  from  that  of 
the  acts  regulating  appeals  to  this  Court  is:  ''If  either  party 

1  Commented  on,  Shaw  v.  Bandall,  15  Cal.  886. 
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shall  feel  aggrieved  by  the  verdict  of  the  jury  or  decision  of 
the  Justice,  he  may  appeal  within  ten  days,  as  in  other  cases 
tried  before  Justices  of  the  Peace,  and  he  shall  give  a  bond," 
conditioned,  etc.  But  this  requirement  is  not  a  condition 
of  jurisdiction,  (for  it  may  be  waived,)  but  it  is  a  mere 
directory  provision  for  the  security  of  the  opposite  party. 
The  effect  of  such  statutory  provisions  has  been  often 
declared.  It  was  held  in  Ford  v.  Hurd,  4  S.  &  M.  683,  that 
an  attachment  issued  without  afiSdavit  and  \)ond  is  absolutely 
void,  and  no  judgment  could  rest  on  it;  but  this  was  so  held 
because  the  statute  expressly  declared  this  effect  of  the 
failure.  But  in  Alabama,  where  the  statute  declares  th(jit 
the  plaintiff  in  attachment  shall  give  bond,  etc.,  it  is  held 
that  a  defective  bond  may  be  amended  by  the  substitution 
of  a  new  and  perfect  one;  and  if  plaintiff,  when  required  by 
the  Court  to  amend,  decline,  the  attachment  may  be  quashed; 
(Lowry  v.  Stowe,  7  Port.  483;  P.  &  M.  Bank  v.  Andrews,  8 
Port.  404);  and  held,  further,  that  there  is  no  difference 
between  a  void  bond  and  a  defective  bond  given  for 
[33]  the  prosecution  of  an  ^attachment;  and  that  it  is  the 
duty  of  the  Court  to  permit  the  plaintiff  to  substitute 
a  different  bond.  (Jackson  v.  Stanly,  2  Ala.  327.)  Courts 
have  enlarged  powers  for  amending  and  perfecting  their 
proceedings,  so  as  to  bring  causes  to  trial  upon  their  merits. 
"When,  from  accident  or  mistake,  the  parties  have  failed  to 
meet  the  exact  requirements  of  directory  statutes,  the  Courts 
allow  them,  upon  equitable  terms,  to  comply,  taking  care 
that  due  respect  is  shown  to  the  rights  of  the  other  party; 
and  our  statute  is  not  less  liberal  than  those  of  other  States 
in  this  respect,  at  least,  so  far  as  touches  the  matter  now 
before  us.  The  affidavits  of  the  defendant  show  a  very 
strong  case  for  the  interposition  of  this  discretion  of  the 
Court,  and  we  see  no  injury  that  could  result  to  the  plaintiff 
from  its  exercise. 

"We  think  the  Court,  on  the  showing  made  by  the  appel- 
lant, should  have  allowed  him  to  file  an  additional  bond 
upon  such  terms  as  were  equitable,  and  should  not  have 
dismissed  the  appeal  for  the  cause  assigned. 

Judgment  reversed,  and  cause  remanded. 
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PEOPLE  OF  STANISLAUS  COUNTY  ex  rel.  SMITH 
et  al.  V.  MYERS,  Shebipf,  and  BOARD  OF  SUPER- 
VISOES  OF  SAID  COUNTY  et  al. 

GoxJiTTT,  People  of,  not  a  Corporation. — ^The  people  of  a  county  are  not  a  corpora- 
tion, nor  can  tbev  sue  or  be  sued. 

Idex,  as  Party. — ^A  county  is  a  corporation,  and  is  the  proper  party  plaintiff  to  object 
to  a  contract  made  by  the  Board  of  Supervisors  for  building  a  jail. 

Idem,  Tax  Payer  as  Party. — When  a  tax  payer  might  be  plaintiff  in  such  case  stated. 

Appeal  from  the  Thirteenth  District. 

The  complaint  begins:  '*The  above  named  plaintiffs, 
residents  of  and  tax  payers  in  Stanislaus  county,  complain, " 
etc.  It  then  avers  that  the  Supervisors  bought  of  defend- 
ant, Myers,  who  was  Sheriff  of  the  county,  a  certain  house 
to  be  used  as  a  court  house;  that,  in  pursuance  of  their 
order,  warrants  were  drawn  in  favor  of  Myers  on  the  County 
Treasurer  for  the  purchase  money;  that  for  various  reasons, 
among  others  the  indebtedness  of  the  county  up  to  the  limit 
allowed  by  law,  the  purchase  and  warrants  were  fraud- 
ulent and  void.  A  ^demurrer,  that  ''plaintiffs  have  [34] 
no  legal  capacity  to  sue,"  being  overruled,  defendants 
excepting,  answer  filed,  and  the  cause  tried  by  the  Court,  a 
decree  was  rendered  anuUing  the  contract  of  purchase,  and 
ordering  the  warrants  to  be  delivered  up,  etc. 

Defendants  appeal. 

L.  Quint,  for  Appellants. 

The  county  is  the  party  interested,  and  not  the  people  of 
the  county.  Suit  should  be  in  name  of  the  county.  (Wood's 
Dig.  249;  7  Cal.  121.) 

n.  p.  Barber,  for  Respondents. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
and  Field,  C.  J.,  concurring. 

This  was  a  bill  filed  in  the  District  Court  for  the  purpose 
of  declaring  void  a  contract  made  by  the  Board  of  Supervi- 
sors of  Stanislaus  county,  for  a  court  house,  jail,  etc. 

A  demurrer  was  interposed  by  the  defendants.  One  of 
the  groimds  is,  that  the  action  was  improperly  brought  in 
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the  name  of  the  people.  The  demurrer  was  overruled,  and 
judgment  for  the  plaintiffs.  We  are  not  at  all  convinced 
that,  on  the  substantial  merits  of  this  case,  the  suit  can  be 
maintained,  or  that  the  county  is  not  justly  chargeable  upon 
the  contract  set  out.  But  we  make  it  a  rule  not  to  decide 
cases  in  the  absence  of  the  parties  who  are  beneficially  and 
really  interested,  since  that  would  be  to  allow  a  controversy 
to  go  on  in  the  names  and  at  the  instance  of  parties  who  are 
not  bound  by  the  decision. 

The  people  of  the  county  are  not  a  corporation,  nor  are 
they  recognized  in  law  as  capable  of  suing  or  being  sued. 
If  any  objection  is  taken,  or  can  be  taken,  to  this  contract, 
it  must  be  by  the  county,  which  is  a  corporation;  or  if  the 
officers  of  the  county  exceed  their  powers,  or  are  acting,  or 
about  to  act,  with  gross  injustice  and  bad  faith  to  the  tax 
payers,  and  thereby  subject  them  to  unjust  and  unauthorized 
burdens,  perhaps  one  or  more  of  the  tax  payers,  thus  bur- 
dened or  threatened,  might,  under  peculiar  circumstances, 
invoke  the  remedial  powers  of  a  Court  of  equity,  to  prevent 
irreparable  injury.  This  case,  however,  presents  no  ground 
for  relief,  as  it  is  presented  by  the  record,  in  favor  of  the 
plaintiffs. 

The  demurrer  was  improperly  overruled,  and  the  judg- 
ment is  therefore  reversed,  and  the  cause  remanded. 


[35]  *BUENETT  v.  WHITESIDES  et  als. 

Appeal,  Qbantino  New  Tbial  in  Discketiom.— Befasal  to  grant  new  trial  not 
reviewed  in  the  Supreme  Court,  unless  such  refusal  was  an  abuse  of  the  dis- 
cretion of  the  Court  below. 

DiTEBSioN  OF  Water,  Bights  of  Pabtdss. — In  an  action  for  diverting  water  from 
plaintiff'ti  ditch,  plaintiff  and  defendants  both  having  ditches  supplied  from  the 
same  stream,  the  plaintiff's  rights  being  prior  and  paramount,  defendants  asked 
tlie  Court  to  instruct  the  jury  that  if  defendants  had  brought  water  from  foreign 
sources  and  emptied  it  into  the  stream  with  the  intention  of  taking  it  out  again, 
they  had  the  right  to  divert  the  quantity  thus  emptied  in,  "  less  such  amount  as 
might  bo  lost  by  evaporation  and  other  like  causes."  The  iuKtruction  was  given, 
with  the  explanation,  that  they  could  not  so  reclaim  the  water  as  to  diminiBh  tlie 
quantity  to  which  plaintiff  was  entitled  as  prior  locator.  Held,  tliat  the  explana- 
tion wa^  proper,  the  concluding  words  of  the  instruction  being  too  general  and 
indefinite. 
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Idesc. — ^The  jury  having  found  plaintiff  entitled  to  the  use  of  bo  much  of  the 
water  flowing  in  the  stream  as  would  run  in  a  ditch  of  a  certain  capacity,  a 
judgment  was  entered,  following  tlie  verdict.  Heid^  that  the  judgment  is  not 
erroneous,  as  not  distinguishing  between  the  water  ordinarily  flowing  in  the 
stream  and  the  water  from  foreign  sources  emptied  in  by  defendants.  The  law 
regulates  the  rights  of  the  parties  in  this  respect,  and  the  judgment  must  be  con- 
strued with  reference  to  such  law. 

Appeal  from  the  Tenth  District. 
For  case,  see  opinion. 

T.  B.  Beardan,  for  Appellants, 

Argued,  first,  that  the  explanation  given  by  the  Court  to 
the  instruction  asked,  was  virtually  an  instruction  that  de- 
fendants could  not  reclaini  any  of  the  water  turned  into  the 
stream  by  them  until  plaintiff's  ditch  was  first  filled  to  its 
original  capacity,  without  regard  to  the  fact  that  but  for  the 
water  turned  into  the  stream  by  defendants,  there  might 
have  been  no  water  in  it.  (Butte  Canal  Co.  v.  Vaughn,  11 
Cal.  143.)  Second,  that  the  judgment  is  erroneous  for  simi- 
lar reasons. 

G.  N  Swezy,  for  Bespondent. 

The  explanation  to  the  instruction  asked  did  not  deprive 
defendants  of  their  right  to  use  the  stream  to  conduct  to 
their  ditch  water  procured  from  other  sources,  but  simply 
prevented  defendants,  when  taking  out  the  water  by  them 
emptied  in,  diminishing  the  quantity  naturally  flowing  in  the 
stream,  to  which  plaintiff  was  entitled  as  prior  locator.  And 
this  is  the  doctrine  in  Butte  Canal  Co.  v.  Vaughn,  11 
Cal.  The  ^instruction  was  too  broad,  because  the  ex-  [36] 
ception  of  ** evaporation  and  other  like  causes"  was 
too  limited.  Plaintiff  is  entitled  to  the  water  flowing  in  the 
tributaries  of  the  stream;  and  this  water  might  be  used  by 
defendants  and  then  ** emptied  in"  to  the  stream  above 
plaintiff's  ditch;  and  if  defendants  could  take  out  all  they 
"emptied  in,"  they  would  get  water  belonging  to  plaintiff. 
The  judgment  follows  the  verdict,  and  is  not  exceptionable. 

Beardan,  in  reply,  insisted,  among  other  things,  that  the 
instruction  should  have  been  given,  or  refused,  as  asked,  and 
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that  the  Court  had  no  right  to  qualify  it;  that  the  legal  eflfect 
of  the  judgment  is  to  prevent  defendants  taking  out  of  the 
stream  the  very  water  they  empty  in,  until  plaintiff's  ditch 
be  first  filled. 

OoPE,  J.,  delivered  the  opinion  of  the  Court — Baldwin,  J., 
concurring. 

The  plaintiff  is  the  owner  of  a  ditch,  constructed  and  used 
to  divert  water  from  Dry  Creek,  in  Tuba  county,  for  mining 
purposes.  The  defendants  are  the  owners  of  a  ditch  used 
by  them  to  divert  water  from  the  same  stream  for  the  same 
purposes.  The  rights  of  the  plaintiff  are  prior  and  para- 
mount to  those  of  the  defendants.  The  action  is  for  damages 
for  diverting  the  water,  and  for  an  injunction.  The  plaintiff 
obtained  a  verdict  and  judgment,  and  the  defendants  moved 
for  a  new  trial,  which  was  refused.  The  appeal  is  from  the 
judgment,  and  the  order  refusing  a  new  trial. 

The  point  that  the  verdict  is  not  sustained  by  the  evidence, 
we  think,  is  not  well  taken.  There  is  some  evidence  to  sup- 
port the  verdict,  and  we  cannot  see  that  there  was  any  abuse 
of  the  discretion  of  the  Court  below  in  refusing  a  new  trial. 
Under  such  circumstances,  we  have  no  right  or  authority  to 
interfere.  We  have  repeatedly  decided  that  where  a  verdict 
is  supported  by  any  evidence  at  all,  we  will  not  revise  an 
order  of  the  Court  of  original  jurisdiction  refusing  a  new 
trial,  unless  the  order  is  manifestly  an  abuse  of  the  legal 
discretion  of  the  Court. 

The  point  that  the  Court  erred  in  its  explanation  of  the 
third  instruction  asked  by  the  defendants,  is  equally  un- 
tenable. The  explanation  did  not  qualify  the  instruction  in 
any  particular.  The  intention  and  effect  were  to  guard 
against  any  misapprehension  on  the  part  of  the  jury.  The 
substance  of  the  instruction  was,  that  if  the  defendants  had 
brought  water  from  foreign  sources,  and  emptied  it 
[37]  into  the  stream  with  *the  intention  of  taking  it  out 
again,  they  had  the  right  to  divert  the  quantity  thus 
emptied  in,  "less  such  amount  as  might  be  lost  by  evapora- 
tion and  other  like  causes."  The  instruction  was  given,  with 
the  explanation  that  they  could  not  so  reclaim  the  water  as 
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to  diminish  the  quantity  to  which  the  plaintiff  was  entitled 
as  prior  locator.  We  understand  this  to  be  the  meaning  of 
the  instruction,  and  we  do  not  see  how  such  an  explanation 
could  have  prejudiced  the  defendants.  Indeed,  the  conclud- 
ing words  of  the  instruction  rendered  the  explanation,  if  not 
necessary,  at  least  very  appropriate.  They  were  too  general 
and  indefinite  to  give  the  jury  a  clear  understanding  of  the 
principle  intended  to  be  enunciated. 

The  counsel  for  the  defendants  contends  that  the  explana- 
tion was  a  rejection  of  the  principle  of  the  instruction.  We 
do  not  so  understand  it.  The  rights  of  the  defendants  were 
fully  recognized;  but  the  jury  were  told  that  these  rights 
must  have  been  exercised  in  such  a  manner  as  not  to  deprive 
the  plaintiff  of  water  to  which  he  was  entitled  as  first  appro- 
priator.  The  rights  of  the  plaintiff  were  to  be  primarily 
regarded;  but  it  was  not  intimated  that  such  rights  extended 
beyond  the  natural  water  of  the  stream. 

The  jury  found  that  the  plaintiff  was  entitled  to  the  un- 
interrupted use  and  enjoyment  of  so  much  of  the  water  flow- 
ing in  the  stream  as  would  run  in  a  ditch  of  a  certain  desig- 
nated capacity.  The  judgment  followed  the  verdict,  and 
established  the  rights  of  the  plaintiff  as  found  by  the  jury. 
The  defendants  were  perpetually  enjoined  from  diverting 
any  portion  of  the  water  thus  secured  to  the  plaintiff.  It  is 
contended  that  this  judgment  is  erroneous,  for  the  reason 
that  it  does  not  distinguish  between  the  water  ordinarily 
flowing  in  the  stream  and  the  water  derived  from  foreign 
sources,  and  emptied  in  by  the  defendants.  This  objection 
arises  from  a  misconception  of  the  legal  effect  of  the  judg- 
ment, which  must  be  construed  with  reference  to  the  law 
regulating  the  rights  of  the  parties.  We  do  not  see  upon 
what  principle  of  construction  it  could  be  held  that  the 
effect  is  to  deprive  the  defendants  of  any  of  their  rights. 

Judgment  affirmed. 

On  rehearing,  the  Court  adhered  to  the  opinion. 
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[38]  *THE  PEOPLE  v.  MAEQUIS. 

HuBDEB,  WHAT  VEKDicr  MUST  State.— On  an  indictment  for  murder,  the  verdict 
must  state  wlietber  it  be  murder  in  the  first  or  second  degree. 

Idem,  Specific  Fi>*DD«a  of  Degree.— If  on  the  return  of  the  yerdict  it  does  not 
specify  the  d(  gree,  the  Court  should  order  the  jury  to  retire,  and  return  a  specifio 
finding  of  the  degree. 

Appeal  from  the  Third  District. 

Defendant  appeals. 

John  A,  Lent,  for  Appellant,  cited  "Wood's  Dig.,  p.  331. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — ^Field, 
C.  J.,  and  Cope,  J.,  concurring. 

The  defendant  was  convicted,  under  an  indictment  in  the 
usual  form,  of  the  crime  of  murder.  The  verdict  of  the 
jury  was,  that  the  defendant  was  guilty,  as  charged  in  the 
indictment.  But  the  indictment  was  as  good  for  murder  in 
the  second  degree  as  in  the  first  degree;  and  the  jury,  under 
this  indictment,  for  aught  we  know,  might  have  found  the 
defendant  guilty  of  the  second,  as  well  as  they  could  have 
found  him  guilty  of  the  first  degree  of  that  crime.  The 
statute  (Wood's  Dig.,  331)  provides  that  the  jury  shall  des- 
ignate in  their  verdict  the  degree  of  the  offence.  This  they 
have  not  done,  and  the  Court,  in  a  capital  case,  cannot  as- 
sume that  they  designed,  from  a  general  finding,  to  fix  the 
grade  of  the  crime. 

In  cases  of  this  sort,  the  Court,  on  the  return  of  the  ver- 
dict, should  order  the  jury  to  retire,  and  return  a  specific 
finding  of  the  degree.  For  this  error,  the  judgment  must 
be  reversed,  and  the  case  remanded  for  a  new  trial. 


WALLING  V.  MILLER  &  CO. 

AssiONMEKT  OF  Pboperty  IX  CoNSTBrcTiVE  POSSESSION.  —  Plaintiff  delivered  to 
defendants  Rold  dust,  to  be  by  them  forward€-d  to  San  Francisco,  to  be  there 
coined,  and  returned.  The  dust  belonged  to  five  persons,  partners  in  mining,  oi 
whom  plaintiff  and  C.  were  two.    While  the  dust  was  in  the  hands  of  defendants, 
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C.  Bold  to  plaintiff,  for  a  valuable  consideration,  his  interest  in  it,  and  gave  a 
receipt  evidencing  tbe  sale.  Defendants,  aftt-r  this,  received  co.n  made  of  tlie 
dust,  and  a  creditor  of  C.  attached  the  coin,  by  garnisheeing  defendants.  De- 
fendants had  no  notioe  of  the  sale  to  plain tiif  until  the  day  after  the  attachment, 
'when  plaintiff  demanded  jCS.'s  share  of  the  coin.  Bddy  that  plaintiff  was  entitled 
to  the  coin;  that  tlie  dust  in  defendants'  hands  was  in  the  constructive  postiession 
of  all  the  five  owners,  G.  having  no  exclusive  interest  in  any  part  until  it  was 
converted  into  coin,  and  divided  among  the  owners;  that  C.'s  right  in  the  dust 
was  a  chose  in  action,  which  he  could  assign  by  order  in  favor  of  the  purchaser 
or  assignee,  and  after  such  order,  neither  0.  nor  his  creditors  could  claim  any 
right  to  the  money;  that  the  Statute  of  Frauds  has  no  application  to  a  case  like 
this. 
^  ATTACHaiEirr  Lien. — A  garnishment  does  not  give  the  creditor  precedence  over 
assignees  of  the  fund,  when  the  assignment  is  prior  to  the  service  of  the  garnish- 
ment. 

Appeal  from  the  Thirteentli  District. 

For  factSy  see  opinion.     Plaintiff  appeals. 

Heyden/ddly  for  Appellant.  1.  The  money  attached  was  a 
chose  in  action,  and  belonged  to  plaintiff,  having  been 
assigned  to  him  before  the  attachment  was  levied.  A  chose 
in  action  does  not  require  immediate  delivery  on  sale,  as 
personal  property.  2.  The  proceeding  by  attachment  is  a 
garnishment,  which  is  in  effect  a  suit  against  the  debtor  of 
the  creditor's  debtor,  and  governed  by  the  rules  applicable 
to  other  suits.  (Travis  v.  Tait,  8  Ala.  676;  Thomas  v.  Hop- 
per, 5  Id.  444;  2  Gal.  33;  3  Id.  253,  363;  4  Id.  243,  409;  6 
Id.  118.)  3.  After  assignment  of  a  debt,  it  cannot  be 
gamisheed,  even  though  there  was  no  notice  of  the  assign- 
ment before  the  garnishment.  (Dore  v,  Dawson,  6  Ala.  712; 
Baker  v.  Moody,  1  Id.  315;  Fortescue  v.  State  Bank,  4  Id. 
385;  2  Id.  177.) 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Ftelt), 
C.  J.,  concurring. 

Defendants  were  expressmen,  with  an  office  at  Coulter- 
ville,  in  Mariposa  county.  One  George  W.  Coulter  was 
their  agent.  Walling,  the  plaintiff,  delivered  to  defendants 
a  quantity  of  amalgam,  to  be  forwarded  to  San  Francisco,  to 
be  there  coined,  and  returned.     This  amalgam  belonged  to 

1  Cited,  Copeland  v.  Manton,  22  Ohio  St.  40L 
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five  persons,  who  were  partners  in  quartz  mining,  the  plain- 
tiff and  one  Carpenter  among  them.  On  the  first  of  July, 
1858,  while  this  property  was  in  the  hands  of  these  carriers, 
Carpenter  sold  to  plaintiff,  for  a  valuable  consideration,  his 

interest  in  this  amalgam,  and  gave  his  receipt  to  the 
[40]     plaintiff,  evidencing  the  contract.     The  *defendants, 

the  next  day,  returned  to  Coulterville  with  the  coin 
made  of  the  dust,  in  San  Francisco,  and  deposited  it  with 
Coulter,  their  agent;  and  on  the  same  evening  the  coin  was 
attached  by  a  Constable,  for  debts  of  Carpenter.     The  de- 
fendants had  no  notice  of  this  transfer  to  the  plaintiff  until 
after  the  attachment;   but  on  the  next  day  the  plaintiff  gave 
notice  to  defendants,  and  demanded  the  share  of  Carpenter 
in  this  coin,  still  in  their  or  their  agent's  possession.     De- 
fendants refused  to  pay  it  over,  but  afterwards  paid  it  to  the 
Constable.     Upon  these  facts,  the  Judge  found   that  the 
plaintiff  could  not  recover,  basing  his  judgment  upon  the 
provisions  of  the  Statute  of  Frauds,  which  require  posses- 
sion of  personal  property  to  accompany  and  follow  a  sale,  in 
order  to  its  validity  as  to  third  persons.     In  this  ruling,  the 
Court  erred.     The  statute  has  no  application  to  such  a  case 
as  this.     The  property  was  joint;   Carpenter  had  no  defined 
and  exclusive  interest  in  any  part,  but  merely  a  common 
interest  in  all  with  his  partners.     The  property  was  in  con- 
structive possession  of  all,  the  possession   of  the   bailees 
being  the  possession  of  their  principals.     It  was  not  money, 
but  to  be  converted  into  money.     After  it  was  so  converted, 
it  required  division  before  any  particular  portions  of  the 
coin  became  the  property  of  any  one  of  the  partners.     The 
right  of  Carpenter  was  a  chose  in  action,  which  he  could 
assign  in  any  legal  mode.     He  could  assign  it  by  order  in 
favor  of  the  purchaser  or  assignee.     He  did  so  assign.     At 
the  time  of  the  assignment  there  was  no  possibility  of  a 
manual  delivery  of  the  specific  coin  to  which  he  was  entitled. 
The  order  was  a  good  assignment  of  his  right,  aft^r  which 
Carpenter  had   no   title   to  the  money,  and  his  creditors, 
representing  only  his  right,  could  not  seize  it  for  his  debts. 
The  case  is  not  different  from  the  case  of  an  order  on  a 
banker  for  a  general   balance,  in  which  case    the    order 
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operates  a  complete  assignment,  and  protects,  if  the  trans- 
action be  fair,  and  for  a  valuable  consideration,  the  money 
against  the  process  of  creditors.  The  service  of  the  attach- 
ment upon  the  defendants  was  only  a  garnishment;  and  it  is 
well  settled  that  this  does  not  give  the  creditor  precedence 
over  assignees  of  the  fund,  when  the  assignment  is  prior  to 
the  service  of  the  garnishment. 

Upon  the  facts,  we  think  the  plaintiff  entitled  to  recover — 
the  payment  to  the  officer,  after  notice,  being  no  protection. 
See  Hardy  v.  Hunt,  11  Cal.  343,  for  the  doctrine  in  such 
cases. 

Judgment  reversed,  and  cause  remanded. 
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JuDOXXirr,  Coicstbuctiox  of.  —  In  suit  against  several  defendants  known  as 
"Table  Mountain  Water  Co./'  for  possession  of  a  ditch,  tlie  verdict  was,  "we 
find  for  the  plaintiff  and  against  L.,'*one  of  tlie  defendants.  Jndprmcnt  was 
entered  that  defendant  surrender  ixmseHsion  of  the  ditch  to  plaintiff,  an^l  that 

plaintiff  recover  of  L.,  ••  one  of  said  defendants,  the  sum  of ,  his  coHts,"  etc. 

I        Eeldy  that  there  is  no  error  in  the  judgment,  that  it  must  be  cousti'ued  by  the 
verdict,  which  is  confined  to  plaintiff  and  L. 

Appeal  from  the  Fifth  District. 

Suit  against  eight  defendants,  one  of  whom  was  Laforge, 
known  as  The  Table  Mountain  Water  Company,  for  posses- 
sion of  a  ditch. 

The  verdict  was — "We  the  jury  find  for  plaintiff  aud 
against  A.  B.  Laforge."  Upon  this  verdict  the  judgment 
was,  that  plaintiff  recover  the  possession  of  the  ditch,  with- 
out stating  of  whom  the  possession  was  to  be  recovered. 
The  judgment  then  goes  on,  **  that  said  defendant  ^^  *  * 
surrender  possession  of,"  etc.,  aud  that  plaintiff  **  recover  of 
A.  B.  Laforge,  one  of  said  defendants,  the  sum  of  one  hun- 
dred and  seventeen  dollars,  his  costs  and  disbursements." 

Defendants  appeal. 

Robinson^  Beatty  &  Heacocky  for  Appellants,  made  the  point 
that  the  judgment  does  not  conform  to  the  verdict  in  this, 
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that  while  the  verdict  is  against  Laforge  only,  the  judgment 
is  absolute  for  the  property,  and  affects  the  rights  of  all  the 
parties — ^the  complaint  and  answer  showing  all  to  be  in  pos- 
session. 

Tho8.  Swiiderlfzndy  for  Kespondent,  said :  1st.  The  judg- 
ment is  against  Laforge  only,  and  therefore  follows  the  ver- 
dict. 2d.  If  the  judgment  be  against  the  other  defendants, 
they  cannot  complain,  because  the  error  is  clerical,  and  they 
failed  to  move  to  correct  it  in  the  Court  below. 

Cope,  J.,  delivered  the  opinion  of  the  Court — ^Baldwin,  J.. 
and  Field,  C.  J.,  concurring. 

The  judgment  in  this  case  must  be  construed  by  the  ver- 
dict, which  is  confined  to  the  plaintiff  and  the  defendant, 
Laforge.     We  see  no  error  in  the  record. 

Judgment  affirmed. 


[42]  *MAHONET  v.  WILSON  et  als. 

Appeal,  Obdeb  not  Beyiewable. — ^A  party  cannot  appeal  from  an  order  over- 
ruling  a  motion  for  new  trial,  when  he  fails  to  prosecute  his  motion  before  the 
District  Court,  especially  when  the  case  involyed  complicated  facts,  and  was  not 
tried  by  the  Judge,  but  by  a  Referee,  by  whom  the  alleged  errors  were  committed. 

1  Idem,  Effect  of  Failube  to  Pbosecute. — ^The  failure  to  prosecute  in  such  case  ia 
an  abandonment  of  the  motion. 

Appeal  from  the  Twelfth  District. 

Plaintiff  had  judgment,  and  defendants  appeal. 

J3.  S.  Brooks,  for  Appellants. 

McDougaU  &  Sluxrp,  for  Kespondent. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — ^Feeld, 
C.  J.,  and  Cope,  J.,  concurring. 

This  was  ejectment  to  recover  a  lot  in  the  city  of  San 
Francisco. 


»  Approved,  Frank  v.  Doane,  post  803,  304.    Ejectment,  title  under  Van  Ness  Ordi- 
nauce,  referred  to,  Valentine  v,  Mahoney,  87  C^.  892j  People  v.  Center,  CI  Cal.  IM. 
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The  complaint  contains  two  counts — the  first  averring  the 
seizin  and  possession  of  plaintiff  on  or  before  the  twenty- 
sixth  of  Janaary,  1856,  and  ouster  by  the  defendants.  The 
second  count  avers  that  the  plaintiff  was  lawfully  entitled  to 
the  possession  of  the  lot,  and  that  defendants  unlawfully 
withhold  possession,  etc. 

A  general  demurrer  was  filed  by  defendants  to  this  com- 
plaint, and  an  order  appears,  reciting  that  on  motion  of  the 
plaintiff's  attorneys,  the  defendants'  attorneys  assenting 
thereto,  it  is  ordered  that  the  demurrer  be  overruled,  with 
leave  of  the  defendants  to  answer  within  ten  days. 

If  there  was  any  defect  in  the  complaint  which  a  general 
demurrer  would  reach,  this  consent  to  the  overruling  of  the 
demurrer  disabled  the  defendants  to  avail  themselves  of  it. 

The  defendants  subsequently  answered.  The  case  was 
referred  to  a  referee,  who  tried  it,  and  reported  a  judgment. 

The  defendants  gave  notice  of  a  motion  for  new  trial  on 
the  fourth  of  March,  1858.  We  see  in  this  record  no  state- 
ment of  the  grounds  >for  the  motion.  On  the  fourth  of 
June,  1858,  the  motion  was  called  in  the  District  Court,  and 
the  defendants  not  appearing,  the  motion  was  denied. 
Leave  was  given  to  file  a  statement  on  appeal,  and  proceed- 
ings stayed  for  that  purpose  twenty  days.  There  was  no 
statement  on  appeal.  There  appears  to  be  a  state- 
ment for  a  new  trial,  or  a  paper  so  ^entitled  in  the  [43] 
caption,  though  it  does  not  appear  to  be  settled  or 
agreed  to;  but  no  point  is  made  as  to  this  omission,  and  we 
disregard  it.  But  the  respondent  objects,  that,  even  if  this 
statement  be  considered,  no  error  is  shown  of  which  the 
appellant  can  avail  himself,  for  the  reason  that  the  defend- 
ants cannot  now  insist  upon  a  motion,  which,  in  effect,  they 
abandoned;  nor  insist  upon  the  error  of  the  Court  in  refus- 
ing to  correct  the  errors  of  the  Beferee,  when  they  failed  to 
point  out  such  errors,  or  even  assign  or  indicate  them  below; 
and  we  think  the  point  well  taken.  It  would  be  equally 
unjust  to  the  District  Judge  and  to  the  opposite  party,  to 
allow  a  blind  motion  to  set  aside  a  judgment  based  on  a  long 
and  complicated  state  of  facts,  especially  when  the  case  was 
not  tried  by  the  Judge  before  whom  the  motion  was  made, 
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and  compel  liim  to  look  all  through  the  record  to  discover 
errors  which  would  vitiate  the  finding;  and  this  without  the 
aid  of  a  suggestion  as  to  where  the  error  was,  or  in  what  it 
consisted.  We  must  consider,  in  such  a  case,  the  failure  to 
prosecute  the  motion  as  a  waiver  of  it. 

The  judgment,  in  this  case,  rests  upon  an  express  finding 
by  the  Beferee  that  the  plaintiff  had  the  prior  possession, 
and  that  the  defendants  ousted  him  from  it  and  the  amount 
of  the  mesne  profits;  and  this,  without  reference  to  any  other 
proof  or  finding,  is  enough  to  warrant  the  recovery. 

Judgment  affirmed. 

On  petition  for  rehearing,  Baldwin,  J.,  delivered  the 
opinion  of  the  Court — ^Field,  C.  J.,  concurring. 

The  rehearing  in  this  case  is  denied.  It  is  true  that  we 
were  misled  by  the  form  of  the  transcript,  as  to  the  fact  that 
no  statement  of  grounds  for  a  new  trial  was  made.  Such  a 
statement  does  appear  at  the  foot  of  the  Referee's  report. 
But  we  did  not  base  our  decision  on  that  ground.  We  think 
that  a  party  cannot  appeal  from  an  order  overruling  a  motion 
for  a  new  trial,  when  he  fails  to  prosecute  his  motion  before 
the  District  Court;  especially  when  the  Judge  did  not  try 
the  case,  but  when  it  was  tried  before,  and  the  alleged  errors 
committed  by,  a  Beferee.  The  failure  to  prosecute  in  such 
a  case  is  an  abandonment  of  the  motion.  It  would  devolve 
upon  the  Court  an  unreasonable  amount  of  labor  to  go  all 
through  a  long  record  to  ascertain  whether  the  Beferee  had 
not  committed  some  error  to  the  prejudice  of  the  party 
moving.  The  party  should  prosecute  this  motion  like  eveiy 
other  motion  or  proceeding,  and  not  devolve  upon  the  Court 

his  own  duties  or  those  of  his  attorneys. 
[44]  *The  motion  for  a  new  trial  is  an  affirmative  pro- 
ceeding, the  burden  of  maintaining  the  propriety  of. 
granting  which  is  cast  upon  the  party  moving;  and  there  is 
no  more  reason  why  the  moving  party  should  not  attend,  in 
such  a  case,  by  himself  or  counsel  upon  the  Court  when  tlie 
motion  is  brought  up  for  hearing,  than  there  is  that  a  plain- 
tiff should  be  absent  when  his  case  is  first  called,  and 
expect,  if  it  be  dismissed,  to  avail  himself  of  errors  he  may 
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assign  on  appeal.  Having  abandoned  his  motion  by  his 
.own  default,  the  defendant  cannot  bring  the  merits  of  the 
motion  here  by  appeal.  * 

We  do  not  profess  in  our  opinions  to  review  the  argu- 
ments of  counsel,  nor  to  examine  all  the  points  they  may 
make.  This  task  would  be  interminable.  We  examine  such 
points  as  we  think  it  proper  to  notice  in  order  to  show  the 
grounds  of  our  decision.  We  think  there  is  nothing  in  the 
points  not  noticed — the  objections  to  the  complaint,  etc. 
But  it  is  unnecessary  to  notice  these  objections,  for  a  decision 
upon  them  would  settle  no  new  principle. 


HAWLET  &  CO.  V.  BADER  &  CO. 

■Kecexft,  not  Conclubite  Evzdenoe.— a  receipt  acknowledging  payment  of  a 
debt,  whether  in  money  or  some  other  mediam,  may  be  explained  or  contradicted 
by  parol. 

Idem,  Pabol  Proof  to  ExPLAnr.—In  snit  on  an  account,  against  B.  ifc  8.  as  a 
firm,  a  receipt  to  B.  alone,  signed  by  plaintiffs,  **in  full  for  acct's  and  demands 
due  us  at  this  date,"  was  offered  in  evidence  by  B.,  8.  having  made  default, 
together  with  parol  proof  that  the  receipt  was  intended  to  embrace  the  account 
sued  on.  Eeld,  that  the  parol  proof  was  admissible;  that  the  term  "  all  accounts" 
may  be  shown  to  cover  firm  as  well  as  personal  indebtedness. 

Appeal  from  the  Tenth  District. 

The  suit  was  by  Hawley,  Simpkins,  and  Beach,  as  the  firm 
of  Hawley  &  Co.,  against  Bader  and  Smith,  as  the  firm  of 
Bader  &  Co.  Default  was  taken  against  Smith.  Bader 
answered,  denying  that  he  was  partner  of  Smith  during  the 
time  plaintiffs  averred  the  goods  were  sold,  and  pleading 
accord  and  satisfaction,  and  payment;  setting  up  specially 
in  what  they  consisted,  to  wit. :  the  receipt  mentioned  in  the 
opinion  of  the  Court. 

*The  receipt  was  as  follows:  [45] 

•*Eec'd,  Dog  Town,  Butte  Co.,  Cal.,  of  Charles 
Bader,  gold  dust  and  coin  amounting  to  one  thousand  dol- 
lars; also,  two  certificates  of  stock,  in  the  Mineral  Point 


^  Aa  to  admission  of  parol  evidence,  approved,  Jackson  v.  Sac.  Y.  B.  B.  Co.»  23  Cal. 
274. 
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Ditch  &  Mining  Co.,  located  on  Little  Butte  Creek,  etc., 
the  whole  of  above  being  hereby  rec'd  by  us  in  full  for  acct's 
and  demands  due  us  at  this  date. 

(Signed)  Wm.  Hawley  &  Co." 

Bdcher  &  Belcher,  for  Appellants.  1.  The  words  "in  full 
for  all  acct's  and  demands"  cover  the  demand  in  suit,  and  it 
was  for  the  jury  to  say  what  demands  were  meant.  2.  Parol 
evidence  was  admissible  to  explain  the  receipt.  (3  Phillips 
Ev.,  Cow.  &  Hiirs  notes,  381;  Brooks  v.  White,  2  Met.  283; 
Frink  v,  Bolton,  15  111.  343;  Ryan  v.  Rand,  6  Post.  12; 
Bunham  v.  Ayer,  35  N.  H.  351;  Smith  v.  Ballon,  1  R.  I. 
49G;  Bishop  v.  Perkins,  19  Conn.  300;  Tryon  v.  Hart,  2  Id. 
120;  Brannan  v,  Mesick,  10  Cal.  108;  Wyman  v.  Chamber- 
lain, Vt. — reported  in  the  monthly  Law  Reporter  for  Sept., 
1859;  Dutton  v.  Tilden,  13  Penn.  46.)  Nor  is  the  rule  con- 
fined to  receipts  for  money.  (1  Greenl.  Ev.,  sec.  305;  Pars. 
Merc.  Law,  p.  23,  note  1;  O'Brien  v.  Gilchrist,  34  Me.  554; 
Sheldon  v.  Pierce,  13  Barb.  317;  Graves  v.  Howard,  9  Id. 
447;  Wood  v.  Perry,  Wright,  224.)  3.  It  must  be  assumed, 
for  the  purposes  of  this  appeal,  that  the  parties  intended  the 
receipt  should  embrace  the  demand  in  suit.  (Hackett  v. 
•  Manlove,  14  Cal.)  And  if  the  Court  should  be  of  the 
opinion  that  it  contains  also  a  contract,  still  it  was  compe- 
tent to  show  by  parol  that  intention.  (Brewster  v.  Lathrop, 
ante;  Wyman  v.  Chamberlain,  above  cited;  2  Pars,  on  Cont. 
69,  et  seq.;  Pars.  Merc.  Law,  23  ) 

B.  S.  Mesick,  for  Respondent. 

1.  The  receipt  was  inadmissible;  because,  on  its  face,  it 
only  appeared  to  cover  demands  against  Bader  alone;  while 
the  demand  in  suit  was  against  him  and  Smith  jointly.  (7 
Watts  &  S.  317.) 

2.  This  instrument  is  a  receipt  and  contract  together, 
liable  to  be  controlled  or  qualified  by  parol  evidence,  as  to 
that  pai't  which  is  a  receipt,  but  not  as  to  that  portion  which 
is  a  contract.  (Hall  v.  Butler,  7  Ind.  269;  Stone  v.  Vance, 
6  How.  246;  Kellogg  r.  Richards,  14  Wend.  116;  Egleston 
r.  Knickerbocker,  6  Barb.  458;  2  Pars,  on  Cont.  67,  and 
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note  o;  1  Greenl.  Ev.,  sec.  305;  3  Phil.  Ev.,  Cow.  & 
*Hill  s  notes,  283 ;  4  Id.  582 ;  Osborne  t?.  Hendrickson,     [46] 
7  Cal.  285;  8  Id.  31.) 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

Suit  was  brought  against  defendant  and  one  Smith,  on  an 
account  for  goods.  The  defendant  pleaded  accord  and  satis- 
faction, payment,  etc.  After  prima  facie  proof  of  indebted- 
ness made  on  the  part  of  the  plaintiffs,  the  defendants  offered 
a  receipt  running  to  Bader,  acknowledging  payment  in  full, 
in  gold  dust  and  certain  stocks,  of  all  accounts  and  demands. 
To  the  introduction  of  this  receipt,  plaintiffs  objected,  on 
the  ground  that  it  did  not  purport  to  comprehend  the  in- 
debtedness sued  on.  The  objection  was  sustained.  The 
defendants  then  offered  by  witnesses  to  prove  that  the  real 
contract  and  agreement  was  that  the  general  receipt  and 
acquittance  was  intended  to,  and  did  embrace  this  account. 
But  this  was  also  objected  to,  and  the  proof  excluded,  on 
the  ground  that  parol  proof  was  inadmissible  to  vary  the 
terms  of  the  written  contract. 

In  this  ruling,  the  Judge  erred.  The  receipt  was  not  a 
contract.  It  is  only  an  acknowledgment  of  the  fact  of  the 
payment  or  satisfaction  of  a  debt;  and  the  rule  which  ex- 
cludes parol  evidence,  to  explain  or  even  to  contradict  the 
instrument,  does  not  hold  in  such  cases.  (1  Greenl.  Ev., 
sec.  305.)  There  seems  to  be  no  difference  in  the  principle 
between  a  payment  in  one  medium  or  another. 

But  the  receipt  upon  its  face  was  general  iu  terms,  refer- 
ring to  all  demands  and  accounts;  and  it  would  be  pressing 
the  rule  with  great  rigor  to  hold  in  such  cases  that  the  party 
could  not  show  that  this  comprehensive  term,  **all  accounts," 
was  designed  to  cover  as  well  a  firm  as  a  personal  indebted- 
ness. 

For  the  reason  given,  the  judgment  is  reversed  and  cause 
remanded. 
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WMGHT  V.  WHITESIDES. 

^PuBL.10  Lakd,  P08SES8OBT  Claim  to,  bow  EFFEcnsD.— A  party  claimiDg  land 
under  the  Possessory  Act  of  1852,  must  show  compliance  with  the  provisions  of 
the  act.  He  most  be  a  citizen  of  the  United  States;  must  file  the  affidavit  re- 
quired by  section  2;  and  make  his  improvements  within  the  ninety  dnys,  etc. 
Merely  residing  on  a  part  of  the  land,  tracing  lines,  putting  np  stakes  for  bound- 
aries, etc.,  is  not  sufficient. 

I  Idem.— Mere  entiy  on  public  land,  without  enclosing  it,  does  not  give  a  right  of 
action  on  the  possession  alone. 

Appeal  from  the  Sixth  District. 

The  jury  found  for  plaintiff;  judgment  accordingly.  De- 
fendant appeals. 

N.  Greene  Curtis  and  Z.  Sanders,  Jr.,  for  Appellant,  cited 
Sweetland  v,  Froe,  6  Cal.  147. 

John  Heard,  for  Bespondent. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — ^Pield, 
C.  J.,  and  Cope,  J.,  concurring. 

The  plaintiff  in  this  case  sued  for  a  small  tract  of  land  in 
the  adverse  possession  of  defendant.  She  claimed  that  she 
was  entitled  to  the  land  because  it  had  been  taken  up  under 
the  Possessory  Act  of  1852.  The  proof  was  somewhat  con- 
flicting, and  some  of  the  witnesses  for  plaintiff  were  sought 
by  defendant's  testimony  to  be  impeached.  The  plaintiff 
claimed  that  she  was  entitled  to  maintain  this  action  for  this 
land  under  the  statute  (Wood's  Dig.  403)  giving  the  widow 
the  right  to  the  possession  of  the  homestead  until  adminis- 
tration on  the  husband's  estate. 

The  Court  instructed  the  jury  that  if  they  believed,  from 
the  evidence,  that  C.  S.  Wright — the  husband — marked  out 
the  land  described  in  the  complaint,  so  that  its  boundaries 
could  be  easily  traced  and  its  extent  readily  known,  and  that 
he  put  improvements  on  the  same,  of  the  value  of  two  hun- 
dred dollars  or  more,  and  lived  on  the  same  with  his  wife, 
the  plaintiff  in  this  action,  till  his  death,  and  that  the  same 


» Cited,  Coryell  v.  Cain,  16  Cal.  573;  Hicks  v,  Whitesides,  23  Cal.  408;  CroweU  v. 
Lanfnmco,  42  Cal.  656. 
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does  uot  embrace  more  than  one  hundred  and  sixty  acres, 
that  the  plaintiff  is  entitled  to  recover  in  this  action,  if  they 
believe,  from  the  evidence,  that  the  defendant  has  entered 
upon  any  part  of  said  land,  and  holds  the  same  adversely  to 
her,  the  plaintiff. 

It  can  scarcely  be  contended  that  the  mere  entry  upon 
public  land,  without  enclosing  it,  gives  a  right  to  an  action 
upon  the  strength  of  the  possession  alone.  The  plaintiff 
rests  here  upon  the  statute.  (Wood's  Dig.  526.)  But  it 
has  often  been  held — indeed,  the  language  of  the  act  is 
express — that  the  complainant  must  comply  with,  and  show 
himself  to  be  within,  the  directions  of  the  statute; 
and  these  require  *much  more  than  the  bare  residence  [48] 
on  a  part  of  the  land,  and  the  tracing  of  lines  or 
putting  up  stakes  or  monuments,  designed  to  indicate 
boundaries.  These  requirements  are,  that  the  party  shall 
be  a  citizen  of  the  United  States;  that  he  shall  make  and  file 
affidavit,  (see  section  2  of  the  act,)  and,  within  ninety  days 
after  the  record  of  the  claim,  shall  make  improvements,  etc. 
(See  section  4.) 

The  right  to  sue,  coming  through  these  provisions  which 
constitute  the  title,  must  be  affirmatively  shown  by  the  party 
relying  on  it.  This  has  been  expressly  held  in  several  cases. 
(See  Sweetland  v.  Froe,  6  Cal.  147.) 

Judgment  reversed,  and  cause  remanded. 


PEOPLE  ex  rel.  OEMAN  v.  EILEY. 

PoLincAi.  BiOBTs,  BioHT  TO  VoTE.— The  mere  fact  that  a  man  is  a  soldier  in  the 
United  States  army  does  not  disqualify  him  from  voting  in  this  State.  But  be 
cannot  vote  unless  he  has  been  a  citizen  of  the  State  and  of  the  county  in  which 
he  Totes,  for  the  constitutional  period. 

Idem,  Citizenship  as  Governed  by  Besidekoe.— And  a  mere  residence  or  so- 
journ in  the  county  as  a  soldier,  does  not  make  him  a  citizen,  or  prove  him  to  be 
such.  The  rule,  as  fixed  by  the  Constitution,  is  that  the  fact  of  such  sojourn  or 
residence  as  a  soldier  neither  creates  nor  destroys  citizenship — leaving  the  politi- 
cal status  of  the  soldier  where  it  was  before. 

Evidence,  what  not  Admissible.— A  copy  of  a  copy  of  a  muster  roll  of  United  States 
soldiers  is  not  admissible  in  evidence  to  prove  a  man  to  be  a  soldier. 

Idem,  Bubden  of  Pboof. — Where  the  right  of  a  United  States  soldier  to  vote  is  con« 
tested,  the  burden  of  proof  is  upon  the  contestant. 
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Appeal  from  the  County  Court  of  Del  Norte. 

The  only  evidence  offered  in  this  case  was  the  election 
returns,  the  muster  roll,  and  the  testimony  of  Turner.  The 
returns  show  the  whole  number  of  votes  cast  for  Sheriff  to 
have  been  five  hundred  and  forty,  of  which  defendant  re- 
ceived two  hundred  and  seventy -seven,  and  contestant, 
plaintiff,  two  hundred  and  sixty-three.  At  the  election  pre- 
cinct, at  a  certain  fort  in  the  county,  there  were  cast  fifty- 
four  votes,  of  which  defendant  received  forty-eight,  plaintiff 
six.  Contestant  claimed  that  forty-five  of  these  votes  were 
illegal,  because  cast  by  United  States  soldiers  of  company 

D.,  etc.  The  muster  roll  was  offered  in  connection 
[49]     *with  the  testimony  of  Turner,  who  was  the  acting 

first  lieutenant  and  assistant  quartermaster  of  said 
company,  and  one  of  the  Judges  of  election  at  said  precinct, 
that  said  roll  was  signed  by  Crooks,  the  commanding  officer 
of  the  company,  and  gives  in  the  first  column  the  names  of 
the  forty-five  soldiers  who  voted  as  above,  and  in  the  second 
column  the  date  of  enlistment,  time  of  service.  States  where 
enlisted;  that  it  is  a  rule  to  muster  every  two  months,  and 
make  out  new  rolls;  that  part  of  the  roll  offered  in  evidence 
was  copied  from  the  former  roll,  and  that  such  roll  always 
contains  a  copy,  from  the  previous  rolls,  of  the  names,  date 
of  enlistment,  etc.,  of  those  continuing  in  service;  that  this 
roll  was  the  muster  roll  of  the  company  at  the  time  of  the 
election,  and  that  forty-five  of  the  soldiers  thereon  voted  as 
above  claimed;  that  nearly  all  said  soldiers  enlisted  out  of 
the  State  of  California.  Defendant  objected  to  that  portion 
of  the  roll  which  was  copied,  on  the  ground  that  no  founda- 
tion had  been  laid  for  its  reception.  Objection  overruled, 
defendant  excepting. 

The  contestant  had  judgment  below,  on  the  ground  that 
the  votes  cast  by  the  soldiers  were  iUegal.  Defendant 
appeals. 

Hoge  &  WUson,  for  Appellant. 

Hereford  &  Long^  for  Respondent. 
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Baldwin,  J.,  delivered  the  opinion  of  the  Court — Field, 
C.  J.,  and  Cope,  J.,  concurring. 

This  was  a  contest  for  the  office  of  Sheriff.  The  only 
point  we  think  it  necessary  to  notice,  is  the  objection  to  the 
admission  of  a  muster  roll  offered,  to  show  that  some  con- 
tested votes  given  at  one  of  the  precincts  of  the  county  were 
given  by  soldiers  of  the  United  States  army  stationed  there. 
The  mere  fact  that  the  men  voting  were  soldiers  of  the 
United  States  army,  did  not  disqualify  them  from  voting. 
But  they  were  not  entitled  to  vote  unless  citizens  of  this 
State  and  of  the  county  for  the  required  period  before  the 
election;  and  a  mere  residence,  or  sojourn  in  the  county  iu 
this  capacity,  does  not  make  them  citizens,  or  prove  them  to 
be  such.  The  rule,  as  fixed  by  the  Constitution  is,  that  the 
fact  of  such  sojourn  or  residence  as  soldier's,  neitlier  creates 
nor  destroys  citizenship — leaving  the  political  sixdu^  of  the 
soldier  where  it  was  before. 

But  the  proposed  proof  was  not  admissible.  The 
muster  roll  was  a  *mere  copy  of  a  copy,  and  not  [50] 
authenticated  in  any  such  manner  as  to  make  it  evi- 
dence of  the  facts  which  the  paper  asserts.  We  know  of  no 
case  which  recognizes  the  admissibility  of  such  evidence, 
and  we  are  not  aware  of  any  principle  or  rule  which  would 
justify  it. 

It  seems  to  us  that  the  proof  that  these  men  were  soldiers, 
and  not  citizens  of  the  county,  is  very  simple.  It  could,  we 
presume,  be  easily  shown  that  these  men  came  into  the 
county  as  soldiers,  and  that  they  have  been  since  acting  as 
such,  and  that  they  were  not  citizens  of  the  county  before; 
and  thus  the  presumption  would  arise  that  they  were  not 
legal  voters.  But  the  burden  of  this  proof  rests  upon  the 
party  contesting  their  right  to  vote. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
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COHN  V.  MULFOED  et  als. 

Tbespass  fob  Ili;eoai<  Seizube. — ^Trespass  against  the  Sheriff  for  levying  on  oer- 
tain  goods  as  the  property  of  G.  &  Co.,  nnder  an  execation  on  a  judgment  in  favor 
of  Crafts  V.  G.  &  Co.  Plaintiff  claims  to  have  been  the  owner  of  the  goods,  by 
pnrchaue  from  G.  &  Co.  before  the  levy.  Defence  was,  fraud  in  such  purchase. 
On  the  trial,  defendants,  to  prove  the  fraud,  offered  to  show  that  before  this  sale, 
"about  a  year  past,  plaintiff  had  bought  G.  &  Co.  out  before,  for  the  purpose  of 
proving  fraud,"  and  the  Court  rejected  the  testimony,  ffeld^  that  this  was  not 
error;  that  there  was  nothing  on  the  face  of  the  exception  to  show  the  materiality 
or  relevancy  of  the  testimony — there  being  no  offer  to  show  even  that  the  first 
sale  was  fraudulent 

[deu.  Evidence  of  Fbaud.— The  rule  allowing  distinct  fi-ands  to  be  proven  in 
such  cases  is  limited  to  frauds  which  are  contemporaneous,  or  nearly  so,  and  does 
not  embrace  dealings  at  a  remote  time. 

Exception,  what  must  Appeab. — When  error  is  alleged  in  the  exclusion  of  tes- 
timony, it  must  clearly  appear  on  the  face  of  the  exception  that  the  testimony 
was  not  that  possibly  it  might  have  been  relevant. 

1  Evidence,  Statements  of  Vendob. — Statements  made  by  a  vendor  of  x^ersonal 
property  subsequent  to  his  sale,  are  not  admissible  to  defeat  the  tiJrle  of  his  ven- 
dee, either  when  used  as  proof  of  fraud,  or  any  other  fact  in  avoidance  of  the 
deed. 

Exceptions,  Insufficient.— An  exception,  showing  that  the  Court  ruled  out  the 
proffered  statements  of  the  vendor  in  such  case,  without  Bhowing  what  the  state- 
ments were,  is  insufficient.  The  exception  must  show  the  statements  to  have 
some  pertinency  to  the  matters  in  issue. 

Evidence,  Admissions  of  Vendor. — Landecker  v.  Houghtaling,  7  Cal.  891,  Vischer 
V.  NYebster,  8  Cal.  109,  only  hold  that  the  atlmissions  of  the  vendor,  made  before 
the  sale  is  completed,  are  admissible  to  show  his  own  fraud.  And  thus  far  the 
rule  is  approved. 

Appeal  from  the  Sixteenth  District. 

[51]  *Truett  &  Co.  brought  suit  against  Goldstein  &  Co. 
Defendant,  Mulford,  under  a  writ  of  attachment  issued 
in  that  suit,  levied  on  and  sold  certain  goods  in  the  posses- 
sion of  plaintiff.  The  facts  appear  in  the  opinion  of  the 
Court.  The  language  of  the  record  as  to  the  second  excep- 
tion .noticed  by  this  Court  is,  '*on  the  trial  of  said  action, 
the  defendant  proposed  to  prove  by  a  witness,  Higginson, 
certain  statements  made  by  Goldstein,  one  of  plaintiff's  ven- 
dors, concerning  the  sale,  and  the  conditions  of  it,  imme- 
diately after  the  sale.*'  Plaintiff  objected.  The  objection 
was  sustained,  and  the  Court  refused  to  the  defendants  the 
right  to  prove  said  facts  for  the  purpose  of  showing  fraud; 
and  the  defendants  excepted,  and  appeal. 

•  Ap'»r()v«d,  JoiU'H  V.  Mors<».  3G  Cal.  207;  Garlick  v.  Bowers,  6G  Cal.  122;  Bria> 
waliei  v.  Palumai\s,  C6  Cal.  2G1. 
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JBor/e  &  Wilson,  for  Appellant,  cited  Landecker  v.  Hough- 
taling,  7  Cal.  391;  Vischer  v,  Webster,  8  Id.  109;  2  Greenl. 
Ev.,  sec.  598;  McKee  v.  Gilchrist,  3  Watte,  230,  232;  Foster 
v.  Hall,  12  Pick.  99-100;  Howe  v.  Keed,  3  Fairfield,  515; 
Hawes  v,  Dingley,  17  Me.  341;  Bowley  v.  Bigelow,  12  Pick. 
306;  McKenny  v.  Dingley,  4  Greenl.  172;  Seaver  v.  Dingley, 
4  Id.  320;  3  Johns.  235. 

Bobinson,  BeaUy  &  Seacock,  for  Bespondent. 

1.  The  proifered  statements  of  Goldstein,  made  imme- 
diately after  the  sale,  were  properly  ruled  out,  because  the 
record  does  not  show  what  the  statements  were.  The  lan- 
guage is,  **  certain  statements,"  and  this  Court  cannot  know 
w^hether  the  statements  would  or  would  not  tend  to  prove 
the  issue.  (Babe  v.  Wells,  3  Cal.  148;  White  v.  Abernethy, 
Id.  426.)  Besides,  the  statements  were  made  after  the  sale, 
and  hence  were  not  admissible.  (Bridge  v.  Eggleston,  14 
Mass.  244.) 

2.  The  offer  to  prove  that  plaintiff  had  bought  Goldstein 
out  a  year  before  was  properly  ruled  out,  because  there  was 
no  offer  to  show  that  purchase  to  have  any  connection  with 
the  purchase  in  question.  The  simple  fact  of  a  purchase  a 
year  before  had  no  tendency  to  prove  fraud  in  the  last  pur- 
chase. And  further,  where  other  sales  by  an  alleged  fraud- 
ulent vendor  are  permitted  to  be  shown,  the  evidence  is 
confined  to  sales  made  at  about  the  same  time  with  the  one 
in  question. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Ftkt.t), 
C.  J.,  concurring. 

1.  Trespass  against  the  Sheriff  and  his  sureties  for  levying 
on  certain  goods  as  the  property  of  Goldstein  &  Co., 
and  levied  on  at  the  instance  *of  a  creditor  of  defend-  [52] 
ants  in  this  process.  The  question  made  below  was 
fraud  in  the  sale.  The  defendants,  to  prove  the  fraud, 
offered  to  show  that  before  this  sale,  **  about  a  year  past, 
Cohn  had  bought  Goldstein  &  Co.  out  before,  for  the  pur- 
pose of  showing  this  fraud."  This  evidence  was  rejected; 
and  the  propriety  of  its  exclusion  is  the  point  before  us. 
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We  do  not  see  the  materiality  of  the  testimony,  and  no 
explanation  was  given  to  show  its  relevancy.  It  is  not  even 
proposed  to  show  that  this  first  sale  was  fraudulent;  and 
even  then  some  authorities  hold  that  the  evidence  would  be 
inadmissible;  this  rule  that  distinct  frauds  may  be  shown 
being  limited  to  such  frauds  as  were  contemporaneous,  or, 
at  most,  nearly  so,  and  not  embracing  dealings  so  remote  in 
point  of  time.  The  error  imputed  must  clearly  appear  when 
that  error  consists  in  the  exclusion  of  testimony.  Upon  the 
face  of  the  exception  it  must  appear,  not  that  possibly  the 
proof  might  have  been  relevant,  but  that  it  clearly  was. 

2.  The  other  error  assigned  is,  that  the  Court  erred  in 
ruling  out  the  proffered  statements  of  one  of  the  vendors, 
made  after  the  sale  to  plaintiff.  What  these  statements  were 
does  not  appear.  The  language  of  the  exception  is  that  cer- 
tain statements  made,  etc.  But  these  statements  must  be 
shown  to  have  some  pertinency  to  the  matter  under  investi- 
gation. Nor  is  it  shown  that  these  statements  were  any  part 
of  the  res  gestce.  Being  made  by  one  of  the  vendors  subse- 
quently to  his  sale,  they  were  not  admissible  to  defeat  the 
title  of  his  vendee,  either  when  used  as  proof  of  fraud  or  of 
any  other  fact  in  avoidance  of  the  deed.  We  do  not  under- 
stand the  cases  cited,  from  the  seventh  and  eighth  California, 
by  the  appellant,  as  going  further  than  to  hold  that  the 
admissions  of  a  vendor,  made  before  the  consummation  of 
the  sale,  are  admissible  to  prove  his  own  fraudulent  intent. 
And  even  to  this  extent  the  authorities  are  very  much 
divided.  But  we  do  not  desire  to  disturb  the  rule  as  thus 
limited.  But  this  by  no  means  embraces  the  doctrine  con- 
tended for.  The  learned  editors  of  Phillips'  Ev.  (vol.  iii., 
pp.  616,  619,  630,  notes)  have  collected  and  reviewed  the 
authorities,  and  shown  very  clearly  that  such  admissions  are 
not  admissible,  when  made  after  a  sale,  to  defeat  the  title. 
(See  also  Paige  v.  O'Neal,  12  Cal.  483.)  We  think  it  would 
be  a  very  dangerous  thing  to  hold  the  rule  to  the  extent 
here  insisted  on.  It  would  make  all  titles  insecure  by  mere 
hearsay  testimony,  coming  from  a  party  in  no  way  interested 
at  the  time  of  the  admission,  and  in  no  way  excluded  from 
testifying  as  a  witness.    Judgment  affirmed. 
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*EDE  V.  JOHNSON  et  als.  [53] 

Chattel  Horioaqe,  YALiDnr  of.— A  mori;gago  on  its  faco  given  to  secure  » 
promisBory  note,  is  prima  facie^  given  in  good  f&ith  and  to  secure  a  ''just  in- 
debtedness," within  the  first  section  of  the  Chattel  Mortgage  Act  of  1857. 

Idzm,  Besidence  and  Occupation  how  Stated. — ^Under  that  act,  a  "residence" 
stated  to  be  "  in  Sierra  county,  California,"  is  sufficiently  stated.  And  an  "  ooca- 
pation,"  stated  as  that  of  ''late  merchant,  of  Pino  Orove,"  etc.,  \a  sufficient. 

Idem.— The  object  of  this  provision  in  the  statute  is  identification.  It  is  not  an 
indispensable  requisite  to  the  validity  of  the  mortgage,  which  would  be  valid  if 
it, stated  the  parties  to  have  no  occupation  or  profession. 

Idem. — So  where  the  mortgage  is  conditioned  to  pay  a  note  "according  to  the 
tenor  and  conditions  thereof,"  and  the  note  is  recited  as  a  "certain  promissory 
note  for  the  payment  of  the  sum  of  $3500  on  the  sixth  day  of  June,  A.  D.  1858, 
at  said  Pine  Grove,  with  interest  at  the  rate  of  two  per  cent,  per  month,  from  date 
till  paid,"  the  statute  is  complied  with  as  to  "  setting  out  the  sum  to  be  secured, 
the  rate  of  interest  to  be  paid,  and  when  payable." 

1  AFFiDATrr,  SuTFiciEKCT  OF. — An  affidavit  need  not  be  signed  by  the  party  making  it. 

Judicial  Kotice,  of  what  taken.  —  Courts  take  judicial  notice  of  the  official 
character  of  Justices  of  the  Peace,  in  their  own  States.  And  an  affidavit,  in 
which  the  official  character  of  the  Justice,  before  whom  it  is  taken,  does  not  ap- 
pear, is  good. 

HoBTOAGB  OF  CoBPOBATioN  Stoce,  YALmiTT  OF.— Under  the  Chattel  Mortgage  Act 
of  1857,  a  mortgage  of  shares  of  stock  in  an  incorporated  company  is  valid  with- 
out a  transfer  on  the  books  of  the  company,  as  is  required  by  the  Corporation 
Act  of  1853  relative  to  pledges  of  stock  by  delivery  of  the  certificates.  The  Act  of 
1853  has  no  effect  on  the  Act  of  1857. 


Appeal  from  the  Fourteenth  District. 

This  action  was  brought  to  foreclose  the  following  mort- 
gage upon  certain  shares  of  the  capital  stock  of  the  ''  Sears 
Union  Water  Company" — ^a  corporation  for  mining  pur- 
poses in  Sierra  county: 

''Know  all  men  by  these  presents,  that  we,  E.  M.  John- 
son and  Henry  Critcher,  late  merchants  of  Pine  Grove, 
Sierra,  California,  and  now  residents  of  said  county,  in  con- 
sideration of  the  sum  of  three  thousand  dollars,  and  five 
hundred  to  us  in  hand  paid,'  the  receipt  whereof  is  hereby 
acknowledged — have  this  day  bargained,  sold,  and  conveyed, 
and  by  these  presents  do  bargain,  sell,  and  convey  to  Wil- 
liam Ede,  a  miner,  residing  near  said  town  of  Pine  Grove, 
county  and  State  aforesaid,  all  those  certain  interests  in  the 
capital  stock  of  the  Sears  Union  Water  Company,  in  said 


^  Cited,  state  v.  Washoe  Co.,  5  Nev.  320. 
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county  and  State,  and  designated  as  shares  numbers  70,  71, 
72,  73,  74,  141,  and  143  of  said  capital  stock,  together  with 
all  of  the  rights,  privileges,  and  appurtenances  there- 
[54]  unto  ^belonging,  to  have  and  to  hold  the  said  prop- 
erty, to  him,  the  said  William  Ede,  and  his  legal 
representatives,  in  as  full  and  ample  manner  as  the  same  has 
been  held  and  enjoyed  by  the  undersigned. 

"The  condition  of  the  above  conveyance  is  such,  that, 
whereas,  the  said  B.  M.  Johnson  and  Henry  Critcher  have 
this  day  made  and  delivered  to  the  said  William  Ede,  their 
certain  promissory  note,  for  the  payment  of  the  sum  of  three 
thousand  and  five  hundred  dollars,  on  the  sixth  day  of 
June,  A.  D.  1858,  at  said  Pine  Grove,  with  interest  at  the 
rate  of  two  per  cent,  per  month  from  date  until  paid.  Now, 
therefore,  if  the  R.  M.  Johnson  and  Henry  Critcher  shall 
well  and  truly  pay,  or  cause  to  be  paid  the  said  promissory 
note,  according  to  tenor  and  conditions  thereof,  then  the 
above  conveyance  to  be  void,  otherwise,  to  be  and  remain 
of  full  force  and  virtue. 

**In  testimony  whereof,  we  have  hereunto  set  our  hands 
and  seals  this  twenty-sixth  day  of  June,  A.  D.  1857. 

R.  M.  JOHXSON.  [l.  s.] 

Henry  Critcher."    [l.  s.] 
''In  presence  of  D.  T.  Berry." 

''State  of  California,  County  of  Sierra:  88. 

"On  this  twenty-sixth  day  of  June,  A.  D.  1857,  personally 
appeared  before  me,  a  Justice  of  the  Peace,  for  Township 
No.  (2)  two  of  said  county,  K.  M.  Johnson  and  Henry 
Critcher,  known  to  me  to  be  the  persons  who  executed  the 
foregoing  instrument,  and  who  acknowledged  to  me  that  they 
executed  freely  and  voluntarily,  and  for  the  uses  and  pur- 
poses therein  mentioned. 

"Given  under  my  hand  and  seal  this  twenty-sixth  day  of 
June,  A.  D.  1857. 

"J.  EVELAND,  J.  P."      [l,  S.] 

"County  of  Sierra,  Township  No.  2:  ss. 
"E.  M.  Johnson,  Henry  Critcher,  and  William  Ede,  the 
parties  to  the  above  mortgage,  being  each  duly  sworn,  say, 
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that  the  said  moi  tgage  is  bona  fide^  and  made  without  any 
design  to  delay  or  defraud  creditors. 

"Subscribed  and  sworn  before  me  this  twenty-fifth  day  of 
June,  A.  D.  1857.  J.  Eveland,  J.  P." 

The  note  secured  by  the  foregoing  mortgage  is  in  the  fol- 
lowing words  and  figures,  to  wit: 

"For  value  received,  on  the  sixth  day  of  June,  A.  D.  1858, 

we,  or  either,  promise  to  pay  to  William  Ede  order, 

at  Pine  Grove,  Sierra  *county,  California,  the  sum  of     [55] 

three  thousand  and  five  hundred  dollars,  with  interest 

at  the  rate  of  two  per  cent,  per  month  from  date  until  paid, 

payable  quarierly, 

"E.  M.  Johnson. 

"Henry  CRircHER. 
*'8t.  Louis,  June  2m,  1857." 

The  complaint  alleges  that  C.  L.  and  F.  F.  Low  have,  or 
claim  some  pretended  right  in  the  shares  of  stock,  and  also 
that  W.  A.  Boulinger  has  such  an  interest,  and  makes  them 
parties  defendant  to  the  action. 

Johnson  and  Oritcher  do  not  answer,  and  make  default. 
The  answer  of  the  Lows  denies  all  the  allegations  of  the 
complaint  in  regard  to  the  mortgage,  and  notice  of  plaintiff's 
lien;  and  claims  title  to  the  shares  of  stock  under  an  attach- 
ment issued  from  the  District  Court  of  Tuba  county,  in  favor 
of  Low  &  Co.  -y.  Johnson  &  Critcher,  the  defaulting  defend- 
ants in  this  action;  and  levied  on  the  twenty-eighth  day  of 
October,  1857;  a  judgment  obtained  in  said  Court,  on  which 
an  execution  issued,  and  was  levied  upon  said  shares  on  the 
eighth  of  January,  1858,  and  sold  to  the  defendants  Low. 

The  mortgage  of  plaintiff  was  recorded  on  the  twenty-ninth 
day  of  June,  1857. 

Defendants  demurred  to  the  complaint,  and  the  demurrer 
being  overruled,  answered.  Plaintiff  had  judgment  below; 
defendants  Low  &  Low  appeal. 

Meeick  dc  Swezy,  for  Appellants. 

1.    The  complaint  and  mortgage  should  show  the  "just 
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indebtedness, "  mentioned  by  the  first  section  of  the  Chattel 
Mortgage  Act  of  1857.  That  the  mortgage  is  to  secure  a 
note  is  not  suffici  )nt :  what  the  note  is  for  must  appear.  The 
statute  is  not  directory,  but  its  provisions  are  indispensable 
requisites  to  the  validity  of  the  mortgage.  (Wood's  Dig.  108, 
Art.  416;  Blankman  v.  Vallejo,  post;  Belknap  v.  Wendell,  11 
Fost.  98-101;  Opinion  of  Judge  Bell,  12  N.  H.  248.) 

2.  The  residence,  occupation,  trade,  and  profession  of 
the  parties  to  the  mortgage  not  properly  stated. 

3.  The  affidavit  is  insufficient,  because  not  signed  by  the 
parties.  (1  Bac.  Abr.  146;  2  Sandf.  648;  1  Barb.  Ch.  Pr. 
603;  1  Whittaker's  Pr.  165-166.) 

4.    The  official  character  of  the  Justice  taking  the 
[56]     affidavit  does  not  *appear.     (3  Caine,  128;  3  Green's 
N.  J.  90;  51  Eng.  0.  L.  531;  Arch.  Pr.,  2d  book,  6th 
ed.,  1231.) 

0.  The  mortgage  was  invalid  against  appellants,  because 
the  certificates  of  stock  were  not  delivered  to  the  plaintiff; 
nor  was  any  transfer  made  on  the  books  of  the  company. 
(Wood's  Dig.  120,  Art.  488,  sec.  9;  Art.  490,  sec.  12;  Art. 
496,  sec.  19;  Art.  497,  sec.  18;  5  Gal.  186;  24  Miss.  113-115; 
17  Wend.  492-494;  23  Id.  659,  671,  632.) 

Wm.  M.  Stewart,  for  Bespondent. 

1.  The  note  imported  prima  facie  an  indebtedness,  and 
as  the  mortgage  was  given  to  secure  the  note,  the  omission 
in  the  mortgage  of  the  words  "payable  quarterly"  is  imma- 
terial.    (Blankman  v,  Vallejo,  post,) 

2.  The  residence,  occupation,  sum  to  be  paid,  and  in- 
terest, are  sufficiently  set  forth  in  the  mortgage. 

3.  An  affidavit  is  good  though  not  signed  by  the  affiant. 
(Hoff  V.  Spicer,  3  Caine,  190;  Jackson  v.  Virgil,  3  Johns. 
540;  Mullins  v.  Shaffer,  3  Denio,  60;  1  Green,  324;  6  Ves. 
432;  7  T.  E.  315;  2  Johns.  479.) 

Appellants'  authorities  mostly  relate  to  verification  of 
pleadings,  which  the  law  requires  to  be  signed  by  the  party. 

Cope,  J.,  delivered  tho  opinion  of  the  Court — Baldwin,  J., 
concurring. 
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This  is  an  action  to  foreclose  a  mortgage  upon  certain 
shares  of  the  capital  stock  of  the  Sears  Union  "Water  Com- 
pany. The  plaintiff  recovered  a  judgment,  and  two  of  the 
defendants  appeal  to  this  Court.  These  defendants  claim 
that  by  means  of  certain  legal  proceedings  against  the  mort- 
gagors, subsequent  to  the  execution  of  the  mortgage,  they 
became  the  owners  of  the  property  in  question,  and  that,  as 
between  them  and  the  plaintiff,  the  mortgage  is  invalid. 

The  objections  to  the  validity  of  the  mortgage,  we  think, 
are  not  well  taken.  It  was  intended  to  conform  to  the  pro- 
visions of  the  Act  of  April,  1857,  in  relation  to  personal 
mortgages,  and  we  do  not  see  in  what  respect  it  is  fatally 
defective.  The  objections  are:  First,  that  it  does  not  appear 
on  the  face  of  the  mortgage  that  it  was  given  to  secure  a  just 
indebtedness;  second,  that  the  residence  and  occupation  of 
the  parties,  the  sum  secured,  the  rate  of  interest  to  be  paid, 
and  when  and  where  payable,  are  not  stated  with  suffi- 
cient certainty;  and  third,  that  *the  affidavit  is  not  [57] 
subscribed  by  the  parties,  and  does  not  appear  to 
have  been  taken  by  a  competent  officer. 

1.  The  mortgage  was  given  to  secure  the  payment  of  a 
promissory  note,  which  per  se  imports  a  valuable  and  suffi- 
cient consideration,  and  is,  of  course,  prima  fojde  evidence 
of  a  just  indebtedness.  The  presumption  is,  therefore,  that 
the  debt  is  valid,  and  that  the  mortgage  was  executed  in 
good  faith  to  secure  its  payment. 

2.  The  first  section  of  the  Act  of  April,  1857,  provides 
that  "no  mortgage,  made  by  virtue  of  this  act,  shall  have 
any  legal  force  or  effect,  except  between  the  parties  thereto, 
unless  the  residence  of  the  mortgagor  and  mortgagee,  their 
profession,  trade,  or  occupation,  the  sum  to  be  secured,  the 
rate  of  interest  to  be  paid,  when  and  where  payable,  shall  be 
set  out  in  the  mortgage."  We  think  there  has  been,  in  the 
present  case,  a  sufficient  compliance  with  each  of  these  re* 
quirements.  The  parties  are  stated  to  be  residents  of  Sierra 
county,  California,  which  is  as  specific  as  the  terms  of  the 
statute  seem  to  require.  The  mortgagors  are  described  as 
late  merchants  of  Pine  Grove,  etc.,  and  it  is  objected  that 
this  id  not  sufficient,  and  that  it  was  necessaiy  to  state  their 
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occupation  at  the  time.  This  requirement  of  the  statute 
must  be  regarded  as  matter  of  description,  intended  for  the 
purposes  of  identification,  and  not  as  an  indispensable 
requisite  of  the  mortgage,  without  which  it  can  have  no 
effect  as  against  third  persons.  It  was  not  intended  that  the 
benefits  of  the  act  should  extend  only  to  persons  having 
some  occupation  or  profession  capable  of  designation,  w^hich 
is  the  result  of  the  proposition  contended  for  by  the  appel- 
lants. A  mortgage  stating  that  the  parties  had  no  occupa- 
tion or  profession  would  certainly  be  valid,  and  the  descrip- 
tion of  the  mortgagors  in  this  case  as  late  merchants,  etc., 
is  equivalent  to  a  statement  that  they  were  not  then  engaged 
in  any  business,  and  had  no  occupation.  The  sum  intended 
to  be  secured,  and  the  time  when,  and  the  place  where 
payable,  are  stated  with  sufficient  precision.  It  is  objected 
that  the  mortgage  does  not  show  that  the  interest  is  payable 
quarterly,  as  provided  in  the  note.  According  to  the  strict 
language  of  the  act,  this  is  not  necessary,  and  the  objection 
being  purely  technical,  no  further  answer  is  required. 

3.  It  was  not  necessary  that  the  parties  should  sign  the 
affidavit.  This  is  too  well  settled  to  require  discussion.  It 
sufficiently  appears  that  the  affidavit  was  taken  by  a  compe- 
tent officer.  The  official  character  of  the  officer  is  fully 
[58]  stated  in  the  acknowledgment,  indorsed  on  ^the  same 
paper  immediately  preceding  the  affidavit;  and  besides, 
this  is  a  matter  of  which  we  must  take  judicial  notice. 

It  is  contended  by  the  appellants  that  the  mortgage  was 
incomplete  without  a  transfer  of  the  stock  on  the  books  of 
the  corporation,  as  required  by  the  Corporation  Act  of  1853. 
The  provisions  of  that  act  relate  merely  to  pledges  of  stock 
by  delivery  of  the  certificates,  and  have  no  effect  upon  the 
provisions  of  the  Act  of  1857,  under  which  this  mortgage 
was  executed.  The  latter  act  is  complete  in  itself,  and  to 
render  effectual  a  mortgage  executed  under  it,  nothing  more 
is  required  than  a  compliance  with  its  provisions. 

The  other  points  are  not  of  sufficient  importance  to  require 
particular  notice. 

Judgment  affirmed. 
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THE  PEOPLE  ei  rel.  BROOKS  v.  MELONT. 

ELEcnoN,  ExEcuTzys  OFFiCEits.— It  ia  a  part  of  the  constitutional  x>olicT  of  tliia 
State,  that  all  elective  officers  connected  with  the  exrcutive  department  of  the 
Government  shall  be  elected  at  the  same  time  and  place,  and  in  the  same  manner. 

Idem,  Statb  Contbolleb. — ^A  Controller  must  be  elected  biennially,  at  the  same 
time  and  place  and  in  the  same  manner  with  the  Governor  and  Lieutenant  Gov- 
ernor, and  an  appointment  of  a  Controller  by  the  Governor  before  this  biennial 
general  election,  whatever  its  effect  otherwise,  cannot  defeat  this  constitutional 
policy,  nor  deprive  the  people  of  their  right  to  fill  the  office  of  Controller  at  suuh 
election.  • 

Idem,  of  Govebnob.— Nor  can  election  by  the  people,  had  before  the  election  fixed 
for  filling  the  office  of  Governor,  etc.,  defeat  this  policy. 

Idek,  YALiDnr  of. — People  v.  Whitman,  10  Cal.  116,  doubted  as  to  the  point 
involved  in  that  case;  and  as  to  the  validity  and  effect  of  the  election  of  the  Con- 
troller at  the  general  election  in  September,  1858,  no  authority. 

State  Contbolleb,  Office  of. — The  Controller  elect  may  take  hia  office  whether  the 
Governor  qualifies  or  not. 

Appeal  from  the  Sixth  District. 

The  Attorney-General  in  behalf  of  S.  H.  Brooks,  elected 
Controller  of  State  at  the  same  time  M.  S.  Latham  was 
chosen  Governor,  and  J.  G.  Downey,  Lieutenant  Governor, 
brought  this  action  in  the  nature  of  quo  warranto  against  J. 
R.  Melony,  in  possession  of  the  office  by  virtue  of  an  elec- 
tion by  the  people,  at  the  general  election  in  September, 
1858,  and  a  commission  issued  to  him,  authorizing 
him  to  hold  the  office  for  *two  years  by  virtue  thereof.  [59] 
The  District  Court  rendered  judgment  in  favor  of 
Melony,  from  which  this  appeal  was  taken. 

D.  W.  Perley,  for  Appellant* 

1.  The  election  of  Melony,  defendant,  in  September, 
1858,  was  unconstitutional  and  void.  A  Controller  must  be 
elected  at  the  same  time  and  place  and  in  the  same  manner 
as  the  Governor  and  Lieutenant  Governor,  and  his  term  of 
office  and  his  eligibility  are  also  the  same.  (Const.,  Art.  5, 
sees.  20,  18.) 

The  Constitution  having  provided  the  time  and  place  at 
which  a  Controller  should  be  elected,  and  the  time  and  place 
being  the  same  time  and  place  at  which  the  Governor  is;' 
elected,  no  other  election  of  Controller  is  valid.  ^ 

If  the  Governor  should  die  after  his  election  and  qualifi- 
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cation,  there  could  be  no  other  election  for  Gavernor  until 
two  years  from  the  time  of  the  last  election. 

If  a  vacancy  should  occur  in  the  office  of  Controller,  the 
Governor  could  fill  the  vacancy  for  the  residue  of  the  term, 
under  Art.  8,  sec.  5,  of  the  Constitution. 

The  People  v.  Whitman,  10  Cal.,  is  not  law;  and  besides, 
the  assertion  in  the  opinion  in  that  case,  that  there  could  be 
an  election  for  Controller  in  the  fall  of  1858,  is  mere  obiter 
dictum.  * 

The  relator,  therefore,  having  been  elected  Controller,  at 
the  first  gubernatorial  election  since  1857,  is  entitled  to  the 
office. 

George  Cadwalader^  for  Eespondent. 

The  proposition  is  a  false  one,  that  Melony's  election,  in 
1858,  was  only  for  one  year,  as  the  term  of  the  office  fixed 
by  the  Constitution  is  two  years,  which  cannot  be  abridged 
by  legislative  action. 

The  term  is  as  substantial  as  the  office  itself,  and  has 
origin  in  the  same  organic  law:  it  is  really  the  estate,  the 
profits,  emoluments,  and  the  dignity. 

It  is  the  term  of  two  years  which  the  election  confers,  and 
of  which  the  commission  is  evidence.  (Brodie  i?.  Weller,  11 
Cal.  77;  People  v.  Burbank,  12  Id.  378;  People  v.  Temple- 
ton,  12  Id.  394;  11  Md.  296.) 

The  other  proposition  of  appellant  is  equally  unsound,  that 
Melony*s  election  in  1858  was  void,  as  is  the  reason  assigned 

therefor,  "that  no  Governor  was  then  chosen." 
[60]         *The  2d,  18th,  and  20th  sections  of  Article  5  of  the 
State  Constitution  must  be  construed  together,  and 
they  mean  that  a  Controller  may  be  chosen  whenever  mem* 
bers  of  Assembly  are.     (State  v.  Chase,  7  Ohio,  372.) 

The  People  v.  Whitman,  10  Cal.  42,  is  decisive,  and  con- . 
eludes  this  appeal. 

BAIJ)^VIN,  J.,  delivered  the  opinion  of  the  Court — ^Field. 
C.  J.,  and  Cope,  J.,  concurring. 

This  is  a  proceeding  by  qiio  warranto  to  test  the  title  to  an 
office.     The  agreed  facts  ai*e  as  follows: 
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First — ^That  on  the  seventh  day  of  September,  A.  D.  1859, 
there  was  a  general  election  held  in  and  for  the  State  of 
California,  at  which  time  the«relator,  Samuel  H.  Brooks,  re- 
ceived a  majority  of  all  the  votes  cast  at  said  election  for  the 
office  of  the  Controller  of  said  State. 

Second — Tha^  said  election  was  duly  and  legally  held  on 
the  day  last  aforesaid,  pursuant  to  law  and  to  the  proclama- 
tion of  the  Governor  of  said  State,  duly  made;  and  that  at 
said  election  Milton  S.  Latham  was  elected  Governor,  and 
John  G.  Downey,  Lieutenant  Governor,  of  said  State. 

Third — That  on  the  third  day  of  January,  1860,  the  said 
relator  received  a  commission  from  the  Governor  of  the 
State  of  California,  as  Controller  for  the  term  of  said  office 
prescribed  by  law,  and  that  a  copy  of  said  commission  is 
annexed  to  and  made  a  part  of  the  complaint. 

Fourth — That  on  the  fifth  day  of  January,  1860,  the  said 
relator  filed  his  official  bond  as  Controller,  in  the  office  of 
the  Secretary  of  State,  and  that  said  bond  was  duly  approved 
oil  the  same  day  by  the  Governor  of  the  State. 

Fifth — ^That  on  the  day  last  aforesaid,  the  said  relator  took 
the  oath  of  office  as  Controller,  befoi-e  the  Hon.  J.  G.  Bald- 
win, Associate  Justice  of  the  Supreme  Court,  which  said 
oath  was  properly  indorsed  on  the  said  commission,  and  on 
the  seventh  day  of  January,  18G0,  a  copy  thereof  was  duly 
and  legally  filled  in  the  office  of  the  Secretary  of  State. 

Sixth — That  on  the  seventh  day  of  January,  1860,  the  said 
relator  notified  the  said  defendant  that  he  had  been  elected 
and  qualified  as  Controller  of  said  State,  and  was  jn'epared 
to  enter  on  the  discharge  of  the  duties  of  said  office;  and  on 
the  same  day,  made  demand  on  the  said  defendant  to  sur- 
render up  said  office  to  him. 

♦Seventh — That  at  the  time  of    said   notice  and     [61] 
demand,  the  said  defendant  was,  and  still  is,  in  pos- 
session of  said  office,  and  receiving  the  salary  and  emolu- 
ments thereof,  and  that  he  refused  to  surrender  up  said 
office  to  the  relator  at  that  time. 

Eighth — That  at  the  general  election  held  in  and  for  the 

,  State  of  California,  in  the  year  1855,  George  W.  TThitman 

was  duly  elected  Controller,  for  the  term  of  said  office  pre- 
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sci'ibed  by  law,  and  that  be  duly  qualified,  and  entered  on 
the  discharge  of  the  duties  of  said  office,  and  at  the  same 
election  J.  Neely  Johnson  was  elected  Governor,  and  Bobert 
Anderson,  Lieutenant  Governor,  of  said  State. 

Ninth — That  at  the  general  election  held  in  and  for  the 
State  of  California,  in  the  year  1857,  J.  W.  Mandeville  was 
duly  elected  Controller  of  said  State,  for  the  term  of  said 
office  prescribed  by  law,  at  which  time  John  B.  Weller  was 
elected  Governor,  and  Joseph  Walkup,  Lieutenant  Governor, 
of  said  State;  but  that  said  Mandeville  failed  to  qualify  as 
Controller,  and  never  did  claim  said  office,  or  enter  on  the 
discharge  of  the  duties  thereof. 

Tenth — That  on  the  twenty-eighth  day  of  April,  1858,  the 
Governor  of  the  State  of  California  regarded  said  office  as 
vacant,  and  appointed  the  said  defendant,  A.  B.  Melony,  to 
fill  the  said  vacancy. 

Eleventh — That  at  the  general  election  held  in  and  for  the 
State  of  California,  in  September,  1858,  the  said  defendant 
was  voted  for,  for  the  office  of  Controller  of  said  State,  and 
received  a  majority  of  all  the  votes  cast  at  said  election. 

Twelfth — ^That  said  election  was  duly  and  legally  held, 
pursuant  to  law,  and  to  the  proclamation  of  the  Governor  of 
said  State,  and  that  after  the  said  election  the  said  defend- 
ant qualified  as  Controller,  by  giving  the  bond  and  taking 
the  oath  of  office  prescribed  by  law,  and  on  the  eleventh  day 
of  October,  1858,  entered  on  the  discharge  of  the  duties  of 
said  office. 

Thirteenth — ^That  the  said  defendant  received  a  commis- 
sion from  the  Governor  of  the  State,  as  Controller. 

Fourteenth — That  at  the  general  election  for  the  yeax 
1858,  at  which  time  said  defendant  was  elected,  there  wa-s 
no  election  of  Governor  or  Lieutenant  Governor  for  said 
State. 

It  has  been  seen  that  Mandeville  was  elected  to  the  office 
in  September,  1857.  He  did  not  enter  upon  or  accept  the 
office,  but  declined.  Melony  was  appointed  by  the  Gov- 
ernor, but  Whitman,  the  former  incumbent,  claimed  the 
office  by  virtue  of  his  former  tenure,  and  the  failure  of 
Mandeville  to  qualify. 
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^Section  20  of  Article  5  of  the  Constitution,  pro-  [62] 
Tides  that  the  Controller,  Treasurer,  Attorney-General, 
and  Surveyor-General,  shall  be  chosen  by  a  joint  vote  of  the 
two  houses  of  the  Legislature,  at  their  first  session  under 
this  Constitution,  and  thereafter  shall  be  elected  at  the  same 
time  and  places  and  in  the  same  manner  as  the  Governor 
and  Lieutenant  Governor.  By  section  18  of  the  same  article, 
a  Secretary  of  State,  a  Controller,  a  Treasurer,  an  Attorney- 
General,  and  Surveyor-General,  "shall  be  chosen  in  the 
manner  provided  in  this  Constitution;  and  the  term  of  oflSce 
and  the  eligibility  of  each  shall  be  the  same  as  are  prescribed 
for  the  Governor  and  Lieutenant  Governor." 

The  obvious  policy  of  the  Constitution  is,  that  all  the 
elective  officers  connected  with  the  executive  department  of 
the  Government  shall  be  chosen  at  the  same  time;  that,  in 
this  respect,  the  administration  should  be  a  unit,  resembling 
in  this  particular  the  Federal  Government.  There  is  no 
room  left  for  construction.  The  language  of  the  Constitu- 
tion is  explicit,  that  these  State  officers  shall  be  elected  at 
the  same  times  and  places  and  in  the  same  manner  as  the 
Governor  and  Lieutenant  Governor.  At  the  time  of  the 
appointment  of  Melony,  these  times  and  places  for  the 
gubernatorial  election  were  fixed  by  law.  No  appointment, 
before  this  biennial  general  election,  by  the  Governor,  what- 
ever its  effect  otherwise,  could  deprive  the  people  of  the 
right  of  filling  the  office  of  Controller,  at  such  election,  or 
defeat  this  plain  constitutional  policy.  If  this  were  so, 
there  is  no  reason  why  the  appointment  might  not  perpet- 
uate the  office  in  the  appointee.  Nor  can  an  election  by  the 
people,  had  before  the  election  fixed  for  filling  the  office  of 
Governor,  etc.,  have  this  effect;  for,  besides  deranging  the 
whole  system  the  Constitution  meant  to  establish,  this  Avould 
necessarily  forever  defeat  the  periodical  election  of  all  these 
State  officers,  as  provided  by  that  instrument. 

It  is  wholly  unnecessary,  therefore,  to  consider  the  ques- 
tion as  to  the  effect  of  Mandeville's  failure  to  accept,  or  lii» 
declination  of  this  office,  or  the  right  of  the  Governor  to 
appoint  in  consequence  thereof;  nor  to  consider  the  ques- 
tion of  the  validity  of  Melony's  election  in  1858;  for  neither 
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an  appointment  by  the  Governor,  nor  an  election  by  the 
people,  can  defeat  the  plain  injunction  of  the  Constitution, 
that  a  Controller  must  be  elected  at  the  same  time  with  the 
Governor  and  Lieutenant  Governor;  that  is,  at  the  regular 
biennial  election  fixed  by  law  for  these  offices. 

The  People  v.  Whitman,  10  Cal.  46,  is  relied  on  by 
[63]  the  respondent.  ^But  that  case  is  of  doubtful  au- 
thority, even  upon  the  point  actually  involved,  and  is 
no  authority  at  all  upon  the  question  here.  The  concluding 
paragraph  of  the  opinion  of  Mr.  Justice  Burnett,  as  to  the 
validity  and  effect  of  the  election  of  1858,  is  mere  obiter,  and 
is  opposed,  as  we  think,  by  the  express  words  of  the  Con- 
stitution. 

There  is  nothing  in  the  point  that  Brooks  was  not  entitled 
to  the  office  until  the  Governor  qualified.  If  this  were  so, 
the  tenure  of  all  these  State  officers  would  depend  not  on  the 
Constitution,  but  upon  the  pleasure  of  the  Executive. 

It  follows,  that  on  the  agreed  statement,  the  relator  was 
entitled  to  the  office  at  the  time  demanded,  and  judgment 
will  be  entered  accordingly. 


GEIMES  &  AETHUE  v.  FALL  et  als, 

Pabol  Proof,  Admission  op,  PBACnnE.— -Parol  proof  of  a  written  contract  and 

assignment  thereof  in  Tn*iting,  not  admissible,  so  as  to  charge  the  assignee,  with* 

ont  notice  to  produce  the  original  or  accounting  for  its  loss. 
^  EiiBOB,  PsESTJMPTiON  OF  Injxtby.— Injury  is  presumed  from  evidence  erroneously 

admitted,  and  the  adverse  party  must  show  dearly  that  no  injury  accrued,  or  the 

judgment  cannot  stand. 

Appeal  from  the  Fifteenth  District. 

The  plaintiffs  undertook  to  erect  certain  dams,  flumes,  etc., 
on  the  Feather  Eiver,  for  a  company  mining  on  said  river, 
known  as  the  "Nebraska  Claim."  They  entered  on  their 
work,  and  while  they  were  engaged  therein,  the  defendants 
were  engaged  erecting  similar  works  for  the  Union  Cape 


^  Approved,  Lally  v.  Wise,  28  Cal.  5M. 
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Mining  Company,  .lower  down  on  the  same  stream.  The 
works  erected  below  backed  the  water  upon  the  works 
erected  by  plaintifb,  and  hindered  and  delayed  them  in  the 
completion  of  their  job.  For  the  damages  thus  done,  the 
plaintiffs  brought  their  action. 

The  complaint  alleges  ''that  defendants,  on  the  second 
day  of  August,  and  from  that  date  up  to  the  tenth  day  of 
September,  A  D.  1858,  constructed  and  caused  to  be  con- 
structed a  dam  across  the  main  Feather  Eiver,  (about  eight 
thousand  feet  below  the  plaintiff'  foot  dam,)  which  caused 
the  waters  in  said  river  to  back  upon  and  flood  the  said 
Nebraska  Claim  to  the  depth  of  five  feet  above  the  height 
that  the  same  would  have  been  if  defendants  had  not 
erected  and  constructed  said  dam."  *The  denial  in  [64] 
the  answer  of  this  allegation  is  in  the  following  words : 
"And  defendants,  further  answering,  deny  that  they  have 
backed  water  on  the  said  Nebraska  Claim  to  the  depth  of 
five  feet."  Defendants  also  "deny  that  they  have  backed 
water  so  as  to  prevent  plaintiffs  from  locating  the  posts 
necessary  to  support  plaintiffs'  flume  upon  a  firm  foundation ; 
and  deny  that  any  trespass  of  said  defendants  has  delayed 
plaintiffs  in  the  construction  of  said  work,  or  that  said 
plaintiffs  have  sustained  damage,"  etc.  There  is  then  a 
plea  of  justification  under  the  miners'  laws,  and  that  defend- 
ants had  a  right  to  back  the  water,  etc. 

Verdict  for  plaintiff,  $2500;  judgment  accordingly.  De- 
fendant's appeal. 

Burt  &  Rliodes,  for  Appellants,  against  the  admission  of 
parol  proof  of  the  assignment  to  Fall,  cited  1  Greeul.  Ev., 
sees.  82,  84,  87;  10  Cal.  267;  4  Id.  106. 

Bobimon,  Beafty  dt  Heacock^  for  Bespondents,  on  this  point 
argued  that,  although  it  is  not  competent  to  prove  the  nature 
or  contents  of  a  written  assignment  in  any  other  way  than 
by  producing  the  writing  itself,  yet  it  is  clear  you  may  prove 
the  naked  fact  that  an  assignment  was  made  by  oral  evidence. 
It  seemed  to  be  conceded,  on  the  oral  argument,  that  the 
naked  fact  that  there  was  an  assignment  made  might  be 
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proved  by  oral  evidence,  if  that  could  in  any  way  be  a  ma- 
terial fact.  But  it  was  contended  that  the  mere  naked  fact 
that  there  was  an  assignment  could  not  tend  to  prove  any 
material  issue  in  the  case,  and  therefore  ought  to  have  been 
excluded.  We  think  it  might  have  been  a  material  fact  in 
connection  with  others,  to  show  that  J.  C.  Fall  was  one  of 
the  parties  engaged  in  erecting  the  lower  dam.  The  testi- 
mony was  not  illegal.  It  may  have  been  insufficient  to  prove 
the  connection  of  J.  0.  Fall  with  the  work,  but  it  did  no 
harm.  By  the  pleadings,  J.  0.  Fall  admits  himself  one  of 
the  parties  who  erected  the  lower  dam  and  backed  the  water 
on  the  claim  of  the  plaintiffs. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
and  Field,  C.  J.,  concurring. 

This  action  was  trespass  brought  against  defendants  Fall, 
Dencla,  Packard,  A.  S.  Hart,  M.  S.  Hart,  and  the  Union 
Cape  Mining  Company.  The  gravamen  of  the  action  was 
the  backing  of  the  water  by  the  Union  Cape  Mining 
[65]  Company  to  the  depth  of  some  five  feet  up  to  *and 
over  the  Nebraska  Claim,  which  the  plaintiffs  had  a 
contract  to  flume  and  complete,  on  or  before  the  fifteenth  of 
August,  1858. 

The  complaint  alleges,  among  other  things,  that  the  dam 
constructed  by  the  defendants,  and  the  waters  flooded  by  it 
upon  the  plaintiffs'  claim,  prevented  the  plaintiffs  from 
locating  the  posts  necessary  to  support  the  plaintiffs'  flume 
upon  a  firm  foundation. 

The  answer  denies  the  averment  in  Tubc  verba.  In  support 
of  their  cause,  the  plaintiffs,  upon  the  trial,  introduced  a 
witness  to  prove  that  he  had  heard  Fall,  one  of  the  defend- 
ants, say,  that  the  contract  to  Hart  (the  original  contractor) 
had  been  assigned  to  him.  The  contract  was  in  writing. 
This  proof  seems  to  have  been  introduced  as  the  only  proof — 
apart  from  the  alleged  admissions  in  the  pleadings — to  show 
that  Fall  had  anything  to  do  with  the  alleged  trespass.  In 
other  words,  it  was  sought  to  implicate  Fall  as  a  trespasser 
by  the  proof,  in  this  mode,  that  he  was  the  assignee  of  a 
contract  in   reference   to   this  work,  the  damages  claimed 
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arising  from  the  manner  in  wLich  the  work  was  done.  That 
he  was  the  assignee  of  the  contract,  and  that,  bj  force  of 
this  assignment,  he  was  responsible  for  this  alleged  trespass, 
without  further  proof  of  his  agency  in  causing  or  encouraging 
it,  seems  to  be  the  proposition  to  which  this  proof  was  di- 
rected, and  which  it  was  offered  to  establish.  It  is  very  true 
that  the  answer  of  Fall,  who  answered  jointly  with  other 
defendants,  is  not  as  explicit  and  direct  as  it  might  be  in 
denial  of  the  facts  charged,  of  agency  in  the  imputed  tres- 
pass. Bui  this  specific  cause  of  injury,  which  is  averred  to 
be  one,  if  not  the  most  important,  of  the  elements  of  the 
plaintiffs'  cause  of  action,  is  directly  denied.  And  this  evi- 
dence of  the  assignment  seems  to  have  been  offered  to  main- 
tain the  issue  on  the  part  of  the  plaintiff.  It  was  admitted 
against  the  defendants'  objection. 

There  was  ei-ror  in  admitting  parol  proof  of  this  contract 
and  assignment,  without  notice  of  production  of  the  original, 
or  accounting  for  its  loss.  Whether  Fall  was  responsible 
or  not,  or  in  what  degree,  or  how,  by  the  mere  fact  of  taking 
this  assignment,  depended  upon  the  terms  of  tlie  instrument 
and  those  of  the  assignment.  These  are  primarily  to  be 
sho\vn  by  the  papers  themselves.  It  is  true,  that  sometimes 
the  fact  of  the  execution  or  existence  of  a  deed  may  be 
shown  by  parol;  but  for  no  purpose  of  giving  it  effect  as 
proof  of  any  fact  established  by  it.  Whenever  effect  is  to 
be  given  to  a  deed,  as  such,  and  to  charge  a  party  thereto, 
the  deed  itself  must  be  produced.  It  is  unnecessary  to 
adduce  authorities  to  so  plain  a  proposition.  But  it 
is  *said  here,  that  no  harm  was  done  by  the  admission  [66] 
of  this  testimony,  since  the  answer  did  not  deny  the 
trespass  to  have  been  committed  by  the  defendant.  This 
answer  is  quite  plausible,  but  we  think  not  entirely  satisfac- 
tory. J3rror  having  been  shown  in  the  admission  of  this 
proof,  it  rests  with  the  plaintiff  to  show  clearly  that  no 
injury  accrued  from  it.  The  rule  is,  that  from  error  injury 
is  presumed,  and  this  intendmentmust  be  clearly  rebutted. 
The  denials  in  the  j&rst  portion  of  the  answer,  probably  were 
considered  sufficient,  though  the  denials  were  too  narrow  for 
a  complete  traverse.    But  in  the  latter  portion  of  the  answer 
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the  defendants  seem  to  meet  the  averments  expressly,  nega- 
tiving the  very  cause  of  injury  literally  and  substantially — ^in 
effect,  denying  in  an  important  particular  the  trespass  as  it 
is  charged.  We  cannot  say  that  the  defendant,  Fall,  was 
not  injured,  when  he  stood  on  this  denial,  by  this  proof, 
which  we  believe  was  the  only  proof  of  his  agency  in  this 
trespass.  Nor  can  we  tell  what  weight  the  jury  accorded  in 
this  connection,  to  the  fact  that  he  had  become  the  assignee 
of  this  contract. 

For  this  error,  therefore,  the  judgment  must  be  reversed, 
dnd  cause  remanded. 


WALKER  V.  WOODS 

*  Attachment,  Justification  fob  Seizure.— Plaintiff  sues  the  Sheriff  for  seizing 
certain  chatcls  claimed  by  plaintiff.  Defendant  justifies  under  a  writ  of  attach- 
roeut  in  tlie  suit  of  F.  o.  C,  aud  also  under  an  execution  issued  upon  a  judgment 
had  in  tliat  suit,  setting  up  that  plaintiff  claimed  the  chattels  by  purchase  from 
C,  and  that  such  purchase  was  fraudulent  as  to  F.,  a  creditor  of  0.  After  tho 
evidence  on  botli  sides  was  closed,  the  Court,  on  motion  of  plaintiff,  struck  out 
the  attachment  proceedings,  judgment,  and  execution,  and  all  evidence  justifying 
tliereuudcr,  on  the  ground  that  defendant  had  not  proved  all  of  tlie  debt  upon 
which  the  attachment  issued.  Ileld,  tliat  this  was  error;  that,  had  no  debt  been 
proved,  tlie  judgment  and  execution  being  intixxluced,  with  an  offer  to  show  a 
levy  and  sale  thcrenuder,  were  enough,  if  not  to  justify  the  first  seizure  under 
the  attachment,  at  least  to  diminish  the  damages,  by  showing  that  the  property 
was  appropriated  by  law  to  the  proper  purpose,  to  wit,  paying  C.'s  debt,  if  it 
really  were  his  pro^xirty,  or  subject,  as  his,  to  the  process  because  of  the  fraud. 

Idem.— But  even  if  any  proof  aliunde  of  C.'s  indebtedness  were  required,  when 
the  attiichnient  paixrs,  aftidavit,  undertaking,  etc.,  were  regular  on  their  face, 
the  judgment  wdspr'utui  facie  sufficient  to  admit  the  attachment  papers  in  proof. 

Idex.— If,  ill  justiHcation  by  the  Sheriff  under  such  attachment,  judgment,  and 
execution,  it  be  necessary  to  aver  in  the  answer  that  tlie  writs  of  attachment  and 
execution  were  returnetl  executed  by  the  Sheriff,  still  the  omission  of  this  aver- 
ment, though  it  might  have  been  ground  of  demuiTer,  was  no  ground  for  reject- 
ing all  ivitleiice  under  such  justification. 

Idem,  Conclisivkxess  of  Puoceedings.— Plaintiff  hero  cannot  dispute  the  regu- 
larity of  the  iJi-ocetilings  in  such  attachment,  unless  they  were  void  on  tfceir  face. 
Dei'ciidaut  couUl  kIiow  his  attachment  proceedings,  the  judgment,  execution,  and 
levy,  and  then  that  the  sale  by  C.  to  plaintiff  was  fraudulent.  No  proof  of  tlio 
indebtedness  of  C.  to  F.  was  necessan-.  after  showing  the  affidavit,  undertaking, 
and  attachment;  and  no  in'egulai'ities— in  justifying  sureties  and  the  like— could 
be  availed  of  by  plaintiff. 
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Appeal  fi*om  the  Tenth  District. 

Beplevin  for  certain  mules  and  saddles,  alleged  to  have 
been  Yrrongfallj  seized  and  detained  by  defendant,  plaintiff 
olaiming  to  be  the  owner  thereof. 

Defendant  denied  the  ownership  of  plaintiff,  etc.,  and 
justified  the  seizure,  in  his  capacity  of  Sheriff,  under  an 
attachment  at  the  suit  of  Crafts  &  Farish  v.  Conn,  and  under 
a  judgment  and  execution  in  said  suit.  The  answer  set  up 
specially  the  regular  legal  proceedings  in  procuring  the 
attachment,  and  that  plaintiff  claimed  to  be  owner  of  the 
property  seized,  by  purchase  from  said  Conn,  which  pur- 
chase is  averred  to  be  fraudulent  and  void  as  against  Crafts 
&  Farish,  who,  it  is  averred,  were,  at  the  time  of  their 
attachment,  and  now  are,  creditors  of  Conn.  It  is  further 
averred,  that  the  sale  to  plaintiff  was^  not  accompanied  by 
immediate  delivery,  nor  followed  by  an  actual  and  continued 
change  of  possession;  that  Conn  was  at  the  time  deeply  in- 
debted to  others,  and  insolvent  to  the  knowledge  of  plaintiff, 
who  colluded  with  Conn  to  defraud  his  creditors. 

The  Sheriff  sold  the  property  under  said  execution,  and 
applied  the  proceeds  to  the  judgment  of  Crafts  &  Farish. 
On  the  trial,  and  after  evidence  had  been  introduced  on 
both  sides  and  plaintiff  had  rested  in  rebuttal,  he  moved  ta 
strike  out  all  the  evidence  introduced  by  defendant  under 
the  plea  of  justification;  the  motion  was  granted  for  the 
reason  stated  in  the  opinion  of  this  Court,  and  on  the  ground 
that  plaintiff,  being  a  stranger  to  the  suit,  the  debt  must  be 
proved,  and  the  jury  were  charged  that  defendant  could  not 
justify  under  the  attachment,  judgment,  and  execution. 

Yerdict  for  plaintiff.     Defendant  appeals. 

J3.  K.  MtcJidl,  for  Appellant. 

*1.  Defendant  was  not  bound  to  prove,  by  evidence  [68] 
other  than  the  affidavit  for  attachment,  the  debt  upon 
which  the  attachment  issued.  If  the  writ  of  attachment  ^as 
regular  on  its  face,  and  regularly  issued,  the  officer  was  pro- 
tected. The  affidavit  and  undertaking  are  prima  fade  evi- 
dence of  their  contents. 
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2.  The  Court  erred  in  holding  that  an  officer,  justifying 
under  process  against  a  third  party,  must  not  only  show  the 
process  regularly  issued,  but  must  prove  the  entire  debt, 
and  that  proof  of  part  of  the  debt  is  insufficient.  If  the 
first  point  of  error  is  untenable,  and  the  officer  is  required 
to  prove  the  debt,  he  will  be  protected  by  the  process  if 
regularly  issued,  when  a  debt  has  been  shown  which  gives 
to  the  Court  out  of  which  it  issued  jurisdiction,  and  which 
places  the  officer  in  the  position  of  a  creditor. 

3.  If  the  writ  of  attachment  was  properly  stricken  out, 
the  Sheriff  was  protected  under  the  judgment  and  execution, 
and  plaintiff  could  recover  nothing  more  than  nominal  dam- 
ages for  the  seizure  and  detention. 

G.  N.  Swezy,  for  Respondent. 

1.  The  defendant  failed  to  prove  aliunde,  that  Conn  owed 
Crafts  &  Farish  the  full  amount  claimed  in  their  writ  of 
attachment.  (3  Chitty's  PI.  1087-1097;  2  Saunders'  PI. 
651;  5  Hill,  194;  9  Bac.  Ab.,  title  Trespass;  2  Greenl.  Ev. 
Id. ;  6  Id.  311;  1  A.  K.  Marsh.  63;  Thornborough  v.  Hand, 
7  Cal.;  2  Wis.  210;  11  Johns.  132;  14  N.  H.  441.) 

2.  Defendant  did  not  aver  in  his  answer  that  he  had  re- 
turned the  writs  of  attachment  and  execution.  (6  Cush.  242; 
10  B.  Mon.  11  Eng.  C.  L.  553.) 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

Trespass  against  the  Sheriff  for  seizing  chattels  claimed 
by  the  plaintiff.  The  defendant  justified  under  a  writ  of  at- 
tachment, and  also  under  an  execution  issuing  upon  a  judg- 
ment had  in  the  attachment  suit.  On  the  trial,  the  Court 
ruled  out  the  attachment  proceedings  and  the  judgment  and 
execution,  on  the  ground  that  the  defendant  had  not  proved 
all  of  the  debt  upon  which  the  attachment  issued.  But  the 
Court  manifestly  erred  in  this  ruling.     If  no  debt  had  been 

proved,  as  the  defendant  introduced  the  judgment  and 
[69]  .  execution,  and  offered  to  *show  a  levy  by  him  and  a 

sale  of  the  property  under  the  execution,  this  was 
enough,  if  not  to  justify  the  first  seizure  under  the  attach- 
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ment,  at  least  to  diminish  the  damages,  by  showing  the 
property  "was  appropriated  by  law  to  the  proper  purpose — 
the  payment  of  the  debt  by  Conn,  if  really  it  was  his  prop- 
erty, or  subject,  as  his,  to  the  process;  and  if  it  were  fraud- 
ulently conveyed  by  Conn  to  the  plaintifiF,  of  course,  it  would 
be  so  subject.  But  if  any  proof  aliunde  of  indebtedness  of 
Conn  were  required,  when  papers  in  the  attachment  cases 
were  regular  on  their  face,  the  judgment  afterward  obtained 
in  the  attachment  suit  wsis  prima  facie  sufficient  to  admit  the 
attachment  papers  in  proof. 

We  see  nothing  in  the  various  grounds  upon  which  the 
exclusion  of  all  this  testimony  was  urged  to  justify  it.  The 
answer,  it  is  true,  does  not  distinctly  aver  that  the  writs  of 
attachment  and  execution  were  returned  executed  by  the 
officer;  but  if  this  were  necessary  t  >  justify  tlip  officer,  the 
omission  of  the  averment,  though  it  might  have  been  ground 
of  demurrer,  was  no  ground  for  the  rejection  of  all  this 
proof.  The  variance  of  a  few  dollars  between  the  sums  in 
the  complaint  and  in  the  judgment  was  immaterial,  and  the 
plaintiff  was  in  no  position  to  dispute  the  regularity  of  the 
proceedings  in  attachment,  as  they  were  not  void  on  their 
face;  nor  is  the  fact  that  the  answer  does  not  show  that  the 
property  was  seized  in  Yuba'  county,  any  reason  for  exclud- 
ing all  this  proof. 

The  defendant  should  have  been  permitted  to  show  his 
attachment  and  proceedings,  and  the  judgment,  execution, 
and  levy,  and  then  that  the  sale  by  plaintiff  to  Conn  was 
fraudulent.  This  last  fact  could  be  established,  by  showing 
that  the  possession  of  the  property  was  not  changed  after 
the  alleged  sale,  or  by  circumstances  showing  that  it  was  a 
mere  color.  No  proof  of  indebtedness  was  necessary  after 
showing  the  attachment,  affidavit,  and  undertaking;  and  no 
irregularities — in  justifying  the  sureties  or  the  like — could 
be  availed  of  by  the  plaintiff. 

The  whole  question  then  became  a  question  of  a  sale  by 
Conn  to  the  plaintiff,  and  of  the  bona  fides  of  the  sale;  and 
this  issue  can  be  determined  on  another  trial  by  the  appli- 
cation of  rules  and  principles  already  established  by  this 
Court. 
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We  do  not  consider  it  necessary  to  notice  the  varioris 
other  points  taken  in  this  case.  What  we  have  said  is  deci- 
sive of  the  case  upon  the  main  proposition  involved,  and 
suflSiciently  indicates  our  views  of  the  course  to  be  adopted 
in  the  next  trial. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
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CoCBT  OF  SES8I0178,  Oboanization  OF. — Where  the  convention  of  Justioes  of  the 
PeSfCe  for  electing  two  Associate  Jastioes  of  the  Conrt  of  Sessions  was  presided 
over  by  the  then  acting  County  Jndge,  his  official  acts  at  such  convention  were 
legal,  although  it  was  afterwards  determined  that  another  person  had  been  legally 
elected  to  that  office;  and  a  Court  of  Sessions  composed  of  said  other  person  as 
County  Judge,  and  of  the  two  associates  elected  by  such  convention,  was  legally 
organized. 

^Eyidevce,  Declakatioks  when  Past  of  Res  Gestje. — On  an  indictment  for 
murder,  it  appeared  that  the  prisoner  on  the  day  of  the  killing  called  at  a  mill, 
several  hundred  yards  from  where  deceased  was  killed,  and  borrowed  a  chisel — 
having  been  previously  in  the  habit  of  borrowing  tools  at  the  mill.  His  shirt 
was  bloody,  and  two  spots  of  skin  were  knocked  off  his  nose.  Defendant's  coun- 
sel asked  the  witness,  '*  Did  he  (prisoner)  state  how  he  came  by  those  hurts?  If 
80,  state  all  the  conversation  then  and  there  between  you  two,  in  respect  to  those 
hurts,  and  his  errand  there."  Objected  to  and  ruled  out.  Held,  that  there  was 
no  eri'or  in  the  ruling,  the  declarations  not  appearing  to  have  any  connection 
with  the  offence  charged;  that  declarations  of  a  prisoner,  to  be  admissible  as  part 
of  the  res  gesicB,  must  be  contemporaneous  with  the  main  fact  under  considera- 
tion, and  so  connected  with  it  as  to  illustrate  its  character.  Held,  further,  that 
*  even  if  in  this  case  such  declarations  were  improperly  excluded,  the  prisoner  was 
not  prejudiced,  because  he  was  coiivicted  of  manslaughter  only,  showing  that  the 
Jury  negatived  the  idea  of  malice  and  premeditation. 

•  IifSTBUCTioNS  AS  TO  CONFESSIONS.— It  is  uot  error  in  the  Court,  in  a  criminal 

case,  to  charge  the  jury  to  give  such  weight  to  the  defendant's  confession  as  they 
deem  it  entitled  to,  '*  judging  from  the  circumstances  under  which  it  was  given, 
and  the  motives  which  would  naturally  actuate  the  party  in  giving  it;"  and  that 
they  might,  in  their  discretion,  believe  a  part,  and  disbelieve  another  pai't  of  such 
confession. 

*  Veedict  not  to  be  laiPEACHED  BT  AFFiDAVTr  OF  JuBOB.— A  verdict  in  a  criminal 

case  cannot  be  impeached  by  an  affidavit  of  one  of  the  jurors,  tending  to  show 
that  it  was  not  a  fair  expression  of  the  opinion  of  the  jury. 

Appeal  from  the  Twelfth  District. 

Indictment  for  murder.     The  indictment  was  found  at  the 

»  CKed,  People  t».  Henderson.  28  Oal.  470. 
«  Citi  d,  People  p.  Strong,  80  Cal.  158. 

>  Approved  and  folio wtd,  Boyoc  v.  Cal.  Stage  Co.  25  Cal.  475;  Ex  parte  Boutaff, 
C4  Cal.  628. 
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July  Term,  1859,  of  the  Court  of  Sessions,  B.  F.  Fox,  then 
County  Judge,  presiding,  Maxson  and  Crook  being  the  As- 
sociate Justices.  Maxson  and  Crook  were  elected  such 
Associates  at  a  convention  of  the  Justices  of  the  Peace  of 
the  county,  held  in  October,  1858,  over  which  H.  Templeton 
presided,  he  being  at  that  time  the  acting  County  Judge — 
pending  a  contest  between  himself  and  Fox,  as  to  who  was 
Couny  Judge  de  jure*  This  contest  resulted  subsequently 
in  favor  of  Fox. 

Defendant  moved,  in  the  Twelfth  District  Conrt,  to  set 
aside  the  indictment,  on  the  ground  that  it  was  not 
found  by  a  legal  Orand  Jury,  *or  presented  to  a     [71] 
legally  organized  Court  of  Sessions,  relying  upon  the 
invalidity  of  the  election  of  Maxson  and  Crook.     Motion 
overruled. 

The  facts  pertinent  to  the  second  point  considered  by  this 
Court  are,  that  the  State  proved  that  the  deceased  came  to 
his  death  from  a  wound  between  the  fifth  and  sixth  ribs, 
about  half  an  inch  wide  and  three  quarters  of  an  inch  deep — 
made  with  a  knife;  that  there  was  also  a  slight  abrasure  of 
the  skin  upon  the  left  eyelid — a  black  spot  on  the  forehead, 
just  above  the  root  of  the  nose,  about  the  size  of  the  end  of 
the  forefinger;  that  the  bones  of  the  nose  were  broken, 
though  it  was  not  cut  or  buised  upon  the  surface  in  any 
manner,  nor  was  the  skin  raised.  Physicians  could  not  tell 
bow  the  nose  was  broken,  but  it  was  not  done  with  a  knife; 
might  have  been  made  with  a  slungshot,  a  round  stick,  or 
possibly  with  the  fist:  there  was  also  a  slight  flesh  wound  on 
the  left  hand,  between  thumb  and  finger,  as  if  scratched  with 
a  knife. 

The  State  then  proved,  by  one  Bowman,  that  on  the  day 
of  the  killing  he  was  going  along  the  road  with  his  team, 
just  below  Connelly's  mill,  and  met  defendant  on  a  horse, 
riding  faster  than  usual,  his  shirt  bloody  on  both  sides. 
Asked  him  what  was  the  matter;  and  he  replied  that  *' Nathan 
had  lit  on  him  with  a  flask."  Neither  stopped,  defendant 
going  on  towards  the  mill.  After  a  while,  defendant  came 
up  again  and  passed  me,  going  in  the  same  direction;  that 
about  one  hundred  and  fifty  rods  farther  on,  he  (^vitness) 
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: 1 

picked  Tip  a  machiras,  and  three  or  four  rods  farther  on,  saw 
deceased  in  a  half  lying,  half  sitting  postui'e,  leaning  against 
the  fence,  dead;  flesh  around  the  neck  being  warm;  no 
weapons  near  him;  no  signs  of  a  scuffle;  his  hat  lying  in 
the  road  three  or  four  rods  farther  on;  large  glass  pickle  jar 
ten  feet  from  the  hat,  on  side  of  the  road,  lying  partly 
against  the  fence,  its  neck  broken  off.  When  I  passed  the 
defendant  he  had  nothing  in  his  hand,  but  when  he  passed 
me  second  time,  he  had  in  his  hand  a  long  chisel;  this  was 
three  hundred  yards  from  the  body  of  deceased.  But, 
because  of  a  bend  in  the  road  and  bushes,  I  did  not  see 
defendant  when  he  passed  the  spot  where  deceased  lay. 
When  I  saw  defendant  last,  he  was  riding  horseback,  in  the 
direction  of  deceased's  body;  he  had  to  pass  that  way  to  go 
home;  considerable  horse-tracks  in  road  where  hat  was 
found;  road  very  dusty;  horse  of  deceased  found  half  mile 
off  without  saddle  cover;  fence  on  one  side  of  road,  ditch  on 
the  other,  scooped  out  a  little  by  cattle  running  over  it.     As 

I  was  taking  body  home,  again  met  defendant;  he 
[72]     asked  how  deceased  was — said  *he  would  give  himself 

up.  Deceased  in  habit  of  carrying  jar — milk  in  it. 
Defendant's  horse  skittish;  deceased's  gentle;  little  blood 
on  deceased's  hands;  litle  on  top  rail  of  fence. 

State  also  proved  that  on  day  of  killing,  defendant  came 
into  kitchen  of  Mr.  Connelly's  house  and  said  he  had  got 
into  muss,  etc.,  with  deceased,  and  that  he  was  about  to  get 
the  better  of  him,  and  that  he  thought  he  had  killed  him — 
said  he  had  met  deceased,  got  into  talk,  deceased  struck  him 
with  chunk  bottle  and  knocked  him  off  his  horse,  had 
scuffle — defendant  slipped  and  fell  into  ditch,  deceased  on 
top,  holding  him  down — wouldn't  get  off — he  stabbed  him 
with  his  knife — deceased  begged  and  rolled  off  into  the 
ditch — defendant  left  for  his  horse,  went  to  mill,  told  what 
had  happened,  came  back,  found  deceased,  who  was  still 
lying  there,  hence  thought  he  had  killed  him.  Witness  saw 
blood  on  his  shirt — he  said  it  came  from  .deceased — saw 
slight  scratch  on  his  nose — bleeding  a  little — he  said  if  he 
had  had  pistol,  would  have  riddled  him,  etc.  Showed  me 
the  knife — small  pocket  knife — blade  two  to  two  and  a  half 
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inches  long,  tapering  to  point — I  thought  there  were  slight 
marks  of  blood  on  the  knife. 

Prosecution  rested. 

Defence  then  proved  that  defendant  was  partially  crippled 
from  rheumatism — that  deceased  was  young,  active,  and 
strong,  weighing  one  hundred  and  seventy-five  pounds,  and 
lived  one-half  mile  from  defendant — that  on  the  fifteenth 
June,  1859,  he  hurt  his  back  and  was  laid  up  six  or  seven 
days — (the  killing  was  June  25th) — that  he  had  been  work- 
ing at  carpenters*  work  in  his  barn  sometime  before  killing, 
had  tools  there — the  barn  being  in  sight  of  spot — that  on 
day  of  killing,  defendant  went  to  Connelly's  mill  and  bor- 
rowed a  paring  chisel,  three-quarters  of  an  inch  wide — very 
dull,  gummed  over  from  cleaning  machinery  of  the  mill. 
That  in  opinion  of  witness,  defendant  had  not  strength  to 
dri\e  chisel  through  body  of  a  man  with  flannel  shirts  on. 
Defendant  in  habit  of  coming  to  mill  to  borrow  tools — while 
at  mill,  shirt  bloody,  two  spots  of  skin  knocked  off  his  nose. 
Defence  then  asked — "Did  he  (defendant)  state  how  he 
came  by  those  hurts?  If  so,  state  all  that  conversation  then 
and  there  between  you,  witness  and  defendant,  in  respect  to 
these  hurts,  and  his  errand  there."  Objected  to,  defendant 
offering  them  as  part  of  res  gestce,  and  second,  as  explaining 
his  acts  by  declarations  made  at  the  time  the  acts  were  being 
performed.    Objection  sustained,  defendant  excepting. 

*The  Court  charged  the  jury,  among  other  things,     [73] 
as  stated  in  the  opinion  of  this  Court.     Verdict  of 
manslaughter.     Defendant  appeals. 

Wm   T.  Goiighf  for  Appellant. 

1.  The  indictment  ought  to  have  been  set  aside,  because 
the  Court  of  Sessions  was  not  legally  organized.  (Wood's 
Dig.  152,  Art.  6G2,  sec.  49-50.) 

2.  The  statement  of  defendant  at  Connelly's  mill,  as  to 
the  purpose  for  which  he  wanted  the  chisel,  and  as  to  the 
wounds  on  his  ^ace,  were  part  of  the  res  gestce  and  admis- 
sible.   The  testimony  of  the  State  laid  the  basis  for  the? 
theory  that  the  chisel  was  used  in  inflicting  some  of  the  ^ 
wounds  on  the  deceased,  and  that  the  aflray  was  not  ended, 
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nor  the  homicide  complete,  until  after  defendant  obtained 
the  chisel  and  passed  the  body  the  second  time.  What  de- 
fondant  said,  therefore,  when  he  borrowed  the  chisel,  was 
part  of  the  transaction.  (1  Greenl.  Ev.,  dec.  108;  Enos  v, 
Tuttle,  3  Conn.  250;  Eoscoe's  Crim.  Bv.  22;  2  HaiT.  &  McH. 
120;  United  States  v.  Craig,  4  Wash.  C.  C.  729;  2  J.  J.  Marsh. 
380.)  Even  on  an  indictment  for  manslaughter,  such  decla- 
rations are  good.  (State  v.  Powell,  2  Halst.  24A;  3  McCord, 
232,  note;  2  N.  C.  Law  E.  432.) 

3.  The  third  instruction  was  wrong.  The  jury  cannot 
believe  a  part  of  the  confession  and  disbelieve  a  portion, 
unless  that  portion  is  contradicted  by  other  evidence.  (I 
Greenl.  Ev.,  sec.  218;  Eex  r.  Higgins,  3  C.  &  P.  603;  Eex 
V.  Steptoe,  4  Id.  397,  221;  Eespublica  v,  McCarty,  2  Dall. 
8G,  88.)  If  the  State  uses  the  prisoner's  declarations,  they 
must  all  be  taken  together,  and  no  part  of  them  can  be  re- 
jected until  proven,  by  other  evidence,  to  be  untrue.  (Eex  v. 
Jones,  2  Carr  &  P.  629;  Tipton  v.  The  State,  Peck.  308.) 

4.  The  verdict  was  irregular.  (2  Terg.  60;  7  Humph.  549; 
9  Cal.  298.) 

T/i08.  H.  JVUliams,  Attomey-Qeneral,  for  Eespondent. 

Cope,  J.,  delivered  the  opinion  of  the  Court — Baldwin,  J., 
and  Field,  C.  J.,  concurring. 

The  defendant  was  convicted  of  manslaughter.  None  of 
the  assignments  of  error  are  well  taken. 

1.  There  is  nothing  in  the  point  that  the  Court  of  Ses- 

sions in  which  the  indictment  was  found  was  not 
[74]     legally  organized.      The    convention  *at  which   the 

Associate  Justices  were  elected  was  presided  over  by 
a  person  who  was  then  acting  as  County  Judge,  and  the  fact 
that  it  was  afterward  deteiinined  that  another  person  had 
been  legally  elected  to  that  office,  did  not  render  his  official 
acts  illegal  and  invalid. 

2.  The  statements  of  the  defendant,  as  to  what  he  intended 
to  do  with  the  chisel  borrowed  at  Connelly's  mill,  were 
properly  excluded.  They  constitute  no  part  of  the  res  gestce. 
Declarations,  to  become  part  of  the  res  gestce,  **must  Lave 
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been  made  at  the  time  the  act  was  done  which  they  are  sup- 
posed to  characterize,  and  have  been  well  calculated  to  un- 
fold the  nature  and  quality  of  the  facts  they  were  intended 
to  explain,  and  so  to  harmonize  with  them  as  obviously  to 
constitute  one  transaction."  (Enos  v,  Tuttle,  3  Conn.  250.) 
Greenleaf  says  upon  this  subject,  that  "the  principal  points 
of  attention  are,  whether  the  circumstances  and  declarations 
offered  in  proof  were  contemporaneous  with  the  main  fact 
under  consideration,  and  whether  they  were  so  connected 
with  it  as  to  illustrate  its  character."  (1  Greenl.  Ev.,  sec. 
108.)  The  declarations  in  this  case  had  no  apparent  con- 
nection with  the  commission  of  the  offence  with  which  the 
defendant  was  charged.  He  may  have  borrowed  the  chisel 
for  one  purpose,  and  afterward  used  it  for  another,  not  con- 
templated at  the  time;  and  it  may  be  that  his  statements 
were  intended  to  deceive,  and  that  his  real  objects  were  very 
different  from  those  stated.  If  such  statements  were  admis- 
sible, a  person  intending  to  commit  an  offence  could  manu- 
facture, in  advance,  any  amount  of  evidence  in  his  favor,  and 
thus  lay  a  safe  and  secure  foundation  for  an  acquittal,  at  the 
very  time  he  is  preparing  for  the  commission  of  the  offence. 
But  even  if  these  statements  were,  as  an  abstract  proposi- 
tion of  law,  improperly  excluded,  the  error  could  not  have 
prejudiced  the  defendant,  for,  although  the  indictment  was 
for  murder,  he  was  only  convicted  of  manslaughter,  and  of 
course  the  jury  came  to  the  conclusion  that  the  killing  was 
not  malicious  and  premeditated. 

3.  The  instruction  asked  by  the  prosecution  was  properly 
given.  The  whole  of  the  defendant's  confession  was  in  evi- 
dence, and  the  jury  were  told  to  give  it  such  weight  as  they 
should  deem  it  entitled  to,  ''judging from  the  circumstances 
under  which  it  was  given,  and  the  motives  which  would  nat- 
urally actuate  the  party  in  giving  it;"  and  that  they  might, 
in  their  discretion,  believe  a  part  and  disbelieve  another  part 
of  the  same  confession.  Confessions  stand  upon  the  same 
footing  as  otheir  evidence,  and  are  to  be  weighed  by  the  jury 
in  the  same  manner.  "It  is  not  to  be  supposed," 
says  Greenleaf,  "that  all  the  parts  of  *a  confession  [75] 
are  entitled  to  equal  credit.     The  jury  may  believe 
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that  part  which  charges  the  prisoner,  and  reject  that  which 
is  in  his  favor,  if  they  see  sufficient  grounds  for  so  doing. 
If  what  he  said  in  his  own  favor  is  not  contradicted  by  evi- 
dence offered  by  the  prosecution,  nor  improbable  in  itself, 
it  will  naturally  be  believed  by  the  jury;  but  they  are  not 
bound  to  give  weight  to  it  on  that  account,  but  are  at  liberty 
to  judge  of  it,  like  other  evidence,  by  all  the  circumstances 
of  the  case."  (1  Greenl.  Ev.,  sec.  218.)  There  is  nothing 
in  the  instruction  which  is  not  in  strict  accordance  with  the 
principles  here  laid  down. 

The  other  points  in  the  case  are  devoid  of  merit,  and  we 
shall  not  notice  them  at  any  length.  It  was,  of  course,  im- 
proper for  the  defendant  to  prove  what  was  said  in  a  con- 
versation between  him  and  one  of  the  witnesses  several  days 
after  the  commission  of  the  offence,  such  conversation  not 
having  been  referred  to  by  the  prosecution.  The  evidence 
was  sufficient  to  justify  the  verdict,  and  the  motion  for  a 
new  trial  on  that  ground  was  properly  overruled.  The  ver- 
dict is  sought  to  be  impeached  upon  the  ground  that  it  was 
not  a  fair  expression  of  the  opinion  of  the  jujy,  and  the 
affidavit  of  one  of  the  jurors  is  relied  upon  for  that  purpose. 
We  have  repeatedly  decided  that  this  cannot  be  done. 

Judgment  affirmed. 


DAVIDSON  V.  DALLAS  et  als.» 

Bo3n>  OF  Indemnttt  to  Shebiff.— That  the  bonds  in  question  were  independent 
secniities  for  the  same  object  of  holding  the  Sheriff  liarmleas  in  respect  to  the 
same  act  of  retaining  the  Tesucl,  and  that  they  amount  to  an  undertaking  on  his 
part  to  detain  and  hold  the  vessel,  at  the  request  of  each  of  the  creditors.  Gilsen 
and  Dallas,  and  to  a  separate  covenant  by  each  of  tlicse  obligors,  in  consideration 
of  this  i^'eement,  to  see  him  harmless  from  any  consequences  arising  from  such 
detention,  commented  on  and  doubtc^d,  and  the  opini(m  intimated,  in  Davidsoa 
V.  Dallas,  8  Cal.  227.    The  question,  therttfore,  is  left  open  for  review. 

*Law  op  a  Case. — A  decision  of  the  Supreme  Court  in  a  given  case,  whether 
erroneous  or  not,  becomes  the  law  of  the  case,  and  cannot  be  I'eviewed  when  the 
case  comes  up  on  a  second  appeal,  the  facts  being  the  same. 


I  Same  case,  8  Cal.  227.    Liability  of  Joint  trespassers  under  legal  process,  diatin 
guiKlied,  Lewis  p.  Johns.  34  Cal.  033. 

*  Approved,  Leeso  v.  Clark.  20  Cal.  417;  Plielan  ».  San  Francisco,  Id.  45;  Haynes  •• 

M.ck.->,  Id.  811;  I^ucas  v.  ban  Francisco,  28  OaL  &j\:  Keckuuitiuu  D.  Ko.  -^  o.  Gold- 

man.  05  CaL  036. 
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Issues  is  Svpreub  Coubt,  when  Joined. — In  theory,  issue  is  joinei  in  the  Su- 
ptreme  Court  upon  the  assignment  of  errors  made  upon  the  record.  The  caae 
may  he  regarded  as  a  new  and  distinct  action.  Upon  the  issue  thus  made,  the 
judgment  of  the  Court  mn&t  rest,  and  that  judgr^ent  affirms  the  law  on  the  mut- 
ter presented  for  adjudication,  and  fixes  the  rights  of  the  parties  under  the  law. 

Bevebsal  and  New  Tbial. — And  where  the  judgment  below  is  reversed  and  thf 
cause  remap  ded  for  new  trial,  it  must  be  retried  in  pursuance  of  the  principles 
of  law  declared  in  the  opinion  of  the  appellate  Court.  The  directions  of  the 
opinion  become  a  portion  of  the  judgment. 

Eevebsal,  Effect  of. — Steams  v.  Aguirre,  7  Cal.  443,  does  not  conflict  with  this 
view.  That  case  held  that  a  general  order  of  '*  reversal,"  in  a  common  law  case, 
did  not  preclude  another  trial ;  but  it  did  not  hold  that  such  new  trial  was  to  be 
nnafilected  by  tlie  opinion  of  the  Supreme  Court  The  general  words  of  the 
Chief  Justice  in  tliat  case,  that  the  parties  had  the  same  rights  after  the  reversal 
as  before,  must  be  tlms  restricted. 

JirEiSDiGTioN  Lost  on  Expiration  of  Tebsc. — The  Supreme  Court  loses  jurisdic- 
tion over  a  case  after  the  remittitur  is  issued  and  the  Term  at  which  the  judgment 
was  rendered  has  passed.  And  this,  whether  the  judgment  be  final  in  thD  sense 
of  a  definitive  determination  of  the  matters  involved,  or  interlocutory. 

Appeal  from  the  Twelfth  District. 

Case  stated  in  the  opinion  of  the  Court.  Defendants  had 
judgment  below;  plaintiffs  appeal. 

C.  Temple  Emmet,  for  Appellant. 

I.  The  breach  of  the  condition  of  the  Dallas  bond  occurred 
the  moment  Davidson  obtained  judgment  against  the  Sheriff, 
Gorham;  and  the  Sheriff's  right  of  recovery  does  not  in  any 
manner  depend  upon  the  question  whether  Dallas  was  bene- 
fited or  not;  or  whether  his  or  Gilsen's  'writ  was  first 
delivered  to  the  Sheriff;  or  whether  the  vessel  was  sold 
under  Gilsen's  or  Dallas'  writ;  or  whether  the  j)roceeds  of 
the  sale  were  credited  to  the  one  or  the  other. 

The  liability  of  the  defendants  depends  simply  on  the 
terms  of  their  contract  with  the  Sheriff;  and  by  that  con- 
tract, defendants,  after  reciting  that  the  vessel  was  seized 
under  the  writ  of  Dallas,  that  Davidson  claims  the  property, 
and  that  Dallas  requires  the  Sheriff  to  detain  the  property, 
notwithstanding  Davidson's  claim,  covenant  that  they  will 
protect  the  Sheriff  and  hold  him  harmless  from  any  liability 
he  may  incur  by  reason  of  detaining  the  property  from 
Davidson. 

^  And  the  record  of  Davidson  v,  Gorham  shows  that  the 

85 


77  Davidson  v.  Dallas.  [Sup.  Ct. 


Sheriff  did  detain  the  property  from  Davidson,  and  that  he 
has  been  made  liable  therefor,  in  the  sum  of  eighty-five 
thousand  dollars,  etc.  These  indemnity  bonds  spring  from 
the  unascertained  and  uncertain  question  of  ownership  of 

the  property  seized,  and  are  only  designed  to  meet 
[77]     the  *event  of  a  mistake  in  such  ownership;  and  the 

Sheriff,  in  accepting  an  indemnity,  only  binds  himself 
to  treat  the  property  as  belonging  to  the  attachment  debtor. 
This  he  has  done.     (Watmough  v.  Francis,  7  Barr,  206.) 

II.  Nor  can  the  plaintiff's  recovery  be  defeated  because 
the  Sheriff  took  another  and  distinct  bond  of  indemnity  from 
Gilsen.  The  bonds  are  totally  distinct.  Nothing  is  said  in 
Dallas'  bond  about  that  of  Gilsen,  or  about  Gilsen 's  pro- 
ceedings. There  is  no  condition,  express  or  implied,  that 
the  defendants'  obligation  depends  upon  or  is  subordinate  to 
any  obligation  of  other  parties.  Nor  does  the  law  make  or 
contemplate  any  such  condition. 

Where  different  parties  require  a  person  to  do  an  act,  and 
they  each  give  him  a  separate  covenant  to  protect  him,  he 
may  sue  upon  any  one  of  the  separate  covenants  he  chooses. 
And  it  is  no  defence  that  he  holds  other  covenants. 

His  action  must  follow  the  instrument  upon  which  it  is 
founded,  and  as  his  contract  contains  no  such  condition, 
none  such  can  bar  his  recovery. 

Nor  is  there  any  liability  for  contribution  between  the 
obligors  in  the  two  bonds.  There  is  no  privity  between  the 
sureties.  They  had  no  interest  in  the  seizure,  and  their 
liability  depending  entirely  on  their  contract,  they  could 
havo  no  privity  with  any  one  not  a  party  to  the  contract. 

III.  The  former  decision  of  this  Court  is  not  the  law  of 
the  case. 

No  such  rule  obtains  in  this  State.  The  opinion  is  no 
part  of  the  judgment,  and  when  a  judgment  of  the  lower 
Court  is  reversed,  and  a  new  trial  ordered,  the  entire  effect 
of  such  reversal  is  to  place  the  parties  back  to  the  position 
which  they  occupied  before  the  reversed  judgment  was  ren- 
dered, leaving  them  free  to  come  up  to  this  Court  upon  the 
second  judgment  below,  and  receive  the  right  and  justice  of 
their  cause  without  trammel  or  impediment  from  any  opinion 
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or  reasons  (unless  they  be  intrinsically  sound)  expressed  on 
the  former  reversal.  (Steams  v.  Aguirre,  7  Cal.  443;  Phelan 
V.  The  Supervisors,  etc.,  9  Id.  15.) 

And  could  there  be  any  doubt  as  to  the  general  correct- 
ness of  this  proposition,  none  can  exist  as  to  its  applicability 
to  the  case  at  bar.  The  reasons  given  on  the  former  judg- 
ment of  reversal  are  not  the  reasons  of  even  a  majority  of 
the  Court.  Two  of  the  Judges  concurred  in  reversing  the 
judgment  and  ordering  a  new  trial,  but  one  of  them 
^confined  his  concurrence  expressly  to  the  judgment  [78] 
alone.  The  opinion  and  reasons  are  therefore  the 
individual  opinion  and  reasons  of  Mr.  Justice  Burnett,  and 
not  in  any  sense  the  act  of  the  Court. 

Saunders  &  Hepburn,  for  Respondents. 

Henry  WUkins,  of  Counsel. 

The  former  decision  of  this  Court  is  the  law  of  the  case. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

This  is  an  appeal  from  a  judgment  of  the  Twelfth  District 
Court.  The  case  was  here  before,  and  will  -be  found  re- 
ported in  8  Cal.  227.  The  judgment  was  there  in  favor  of 
the  defendants,  who  were  the  appellants  in  this  Court.  The 
opinion  was  delivered  by  Mr.  Justice  Burnett,  and  the  judg- 
ment of  reversal  concurred  in  by  the  late  Chief  Justice 
Murray.  A  petition  for  a  rehearing  was  filed,  whereupon 
the  questions  were  again  considered  by  Mr  Justice  Burnett, 
•who  adhered  to  the  views  first  taken  by  him;  and  in  the  last 
opinion,  Mr.  Justice  Terry,  then  Chief  Justice,  concurred. 

The  facts  in  the  record  then,  so  far  as  they  apply  to  the 
matter  now  before  us,  were  these:  B.  Davidson,  the  plaintiff 
below,  as  the  assignee  of  W.  R.  Gorham,  late  Sheriff  of  San 
Francisco,  sued  A.  G.  Dallas,  Bernard  Peyton,  and  E.  B. 
Falkner  on  a  bond  for  $100,000,  given  them  under  the  fol- 
lowing circumstances:  One  Gilsen  sued  out  an  attachment 
againt  one  Meiggs  for  $35,000,  which  writ  was  levied  on  the 
steam  tug  **  Underwriter/*  on  the  eighth  day  of  December, 
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1854,  at  thirty  minutes  past  twelve  o'clock,  A.  M.  One  Mc- 
pherson, as  agent  of  defendant  Dallas,  also  sued  out  attach- 
ment against  Meiggs  for  $12,542,  which  was  also  levied  on 
the  same  vessel  on  the  same  day  with  Gilsen's,  but  a  few 
hours  after  the  levy  of  Gilsen's.  Davidson  claimed  the 
vessel,  whereupon,  on  the  demand  of  the  Sheriff,  separate 
bonds  of  indemnity  were  given  by  Gilsen  and  Dallas — both 
with  sureties,  and  each  bond  in  the  penalty  of  $100,000. 
The  condition  of  each  bond  was  to  indemnify  Gorham  for 
retaining  the  vessel.  On  the  twelfth  of  December,  1854, 
Davidson  sued  Gorham  for  the  seizure  of  the  vessel,  and  on 
the  sixteenth  of  January,  1855,  recovered  judgment  against 
him  for  the  sum  of  $85,000.     McPherson  and  Gilsen  both 

had  notice  of  the  trial  of  Davidson  against  Gorham, 
[79]     and  both  assisted  to  defend  it.     The  *Sheriff  has  not 

paid  the  judgment,  but  assigned  to  Davidson  the  bond 
of  indemnity  executed  by  McPherson  as  the  agent  of  Dallas. 
Before  the  case  of  Davidson  v,  Gorham,  6  Cal.  343,  was 
finally  disposed  of,  and  while  the  case  was  pending  here  on 
appeal,  McPherson  and  Gilsen  entered  into  an  agreement, 
by  which  it  was  stipulated  that  in  case  of  a  final  decision  in 
their  favor,  the  amount  for  which  the  vessel  sold  should  be 
divided  pro  rata,  if  not  sufficient  to  pay  both  debts,  etc. 

Gilsen,  pending  the  appeal  here,  obtained  judgment  against 
Meiggs,  upon  which  execution  was  issued  September  29th, 

1855,  for  $38,000  and  more — under  which  judgment  the 
vessel  was  sold  for  $35,000,  and  the  money  paid  to  Gilsen. 

On  the  second  of  January,  1856,  Gorham,  for  the  consid- 
eration of  $2500,  paid  by  Gilsen,  released  the  sureties  of 
Gilsen  from  all  liability  upon  the  indemnity  bond  given  by 
Gilsen. 

We  have  stated  the  facts,  so  far  as  they  appeared  or  were 
considered  by  the  Court  when  the  case  was  here  at  the 
October  Term,  1857.  We  have  omitted  some  facts  touching 
the  agency  of  McPherson  for  Dallas,  which  are  not  important 
now;  and  we  shall  have  occasion  to  see  if  there  be  any  and 
what  difference  between  the  facts  at  present  before  us  on 
this  appeal,  and  those  upon  which  the  former  decision  rested. 

The  case  in  8  Cal.  227,  is  fully  and  carefully  reported.     If 
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was  argued  by  able  counsel,  orally  and  in  elaborate  briefs, 
and  seems  to  have  engaged  the  anxious  consideration  of  the 
Court — all  the  Judges  participating,  in  one  stage  or  another 
of  it,  in  the  decision.  We  do  not  agree  with  the  learned 
counsel  for  the  appellant  that  the  principles  which  are  laid 
down  in  the  opinion  of  Judge  Burnett  were  not  those  of  the 
Court.  It  is  true  that  Chief  Justice  Murray  only  agreed  to 
the  reversal,  and  that  some  inference  may  be  indulged  that, 
limiting  his  concurrence  in  this  way,  he  was  not  entirely  sat- 
isfied as  to  everything  in  the  opinion;  but  it  is  scarcely  to 
be  supposed  that  he  did  not  agree  with  his  associate  as  to 
the  principal  point  in  the  opinion,  as  the  case  seems  to  have 
rested  upon  that  point;  and  as,  if  Murray,  C.  J.,  had  dif- 
fered on  the  only  other  question  upon  which  a  reversal  was 
urged,  viz.,  the  want  of  authority  of  McPherson,  as  the 
agent  of  Dallas,  to  bind  him,  he  would  have  indicated  this, 
that  the  case  might  be  intelligently  tried  below.  But  apart 
from  this,  upon  the  petition  for  rehearing,  Mr.  Justice  Bur- 
nett reiterates  and  reaffirms  his  former  conclusions,  and  this 
opinion  of  reconsideration  was  delivered  before  the  issuance 
of  the  remittitur,  and  is  to  be  taken  as  a  part  of  the 
first  opinion,  and  was  as  *much  the  guide  of  the  Dis-  [80] 
trict  Court  as  the  first.  In  this  last  opinion,  as  ob- 
served before,  Terry,  C.  J.,  concurred. 

This  brings  us  to  consider  what  was  decided  in  that 
opinion,  and  the  judgment  following  it.  From  the  opinion 
itself,  as  well  as  from  the  reported  points,  we  find  that  the 
appellants  sought  a  reversal  on  three  grounds : 

1.  That  in  the  Meiggs  loan,  McPherson  acted  without 
authority  from  Dallas,  who  never  ratified,  and  that,  there- 
fore, the  debt  from  Meiggs  was  never  in  fact  owing  to  Dallas; 
and  the  suit  therefore  not  authorized  by  the  power. 

2.  That  the  power  of  attorney  does  not  authorize  the  exe- 
cution of  the  bond  of  indemnity  for  Dallas,  and  that  his 
sureties  executing  the  bond  as  his  bond,  and  the  condition 
failing,  are  not  bound. 

3.  That  there  is  no  proof  of  damage  within  the  recitals 
and  condition  of  the  bond,  and  therefore  no  breach  nor  con- 
sequent damage  nor  liability  proved. 
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The  two  first  propositions  were  elaborately  considered  by 
the  Judge  delivering  the  opinion,  and  the  conclusion  was 
reached  that  they  were  not  sound.  The  third  remained,  and 
this  is  the  chief  matter  of  dispute  here,  as  it  was  on  the 
former  argument. 

The  opinion  construes  the  liability  of  Dallas  to  be  a  quali- 
fied liability  to  follow  his  right  in  the  attached  property,  and 
to  be  secondary  and  subordinate  to  that  of  Gilsen;  that  the 
Sheriff  held  and  detained  the  property  of  Davidson — first, 
for  Gilsen,  and  to  answer  his  claim;  and,  secondly,  for 
Dallas,  and  to  answer  his  demands;  and  it  deduces,  as  a 
conclusion  from  this  view,  that  Dallas  and  his  bondsmen 
were  not  liable  primarily  on  the  bond  for  the  damages 
caused  by  the  detention  of  the  property,  when  the  whole 
proceeds  of  the  property  were  absorbed  by  the  debt  of 
Gilsen.  This  view  of  the  law  was  also  sustained  and  en- 
forced on  rehearing,  in  the  opinion  in  which  Chief  Justice 
Terry  concurred.  It  is  insisted  by  the  appellant,  that  the 
reasoning  and  conclusion  of  the  Court  in  this  opinion  cannot 
be  maintained.  And  we  have  been  forcibly  struck  by  the 
able  and  cogent  argument  of  the  counsel  to  sustain  this 
view.  Indeed,  we  might  go  further,  and  say  that  we  are  by 
no  means  satisfied  that  this  decision  was  not  erroneous  in 
principle.  We  are  inclined  strongly  to  think  that  these 
bonds  were  independent  securities  for  the  same  object  of 
holding  Gorham  harmless  in  respect  to  the  same  act  of  re- 
taining the  vessel,  and  that  they  amount  to  an  undertaking 
on  Gorham's  part  to  detain  and  hold  the  vessel  at 
[81]  *the  request  of  each  of  these  creditors — Dallas  and 
Gilsen — and  to  a  separate  covenant  by  each  of  them 
in  consideration  of  this  agreement,  to  see  him  harmless  from 
any  consequences  arising  from  such  detention.  This  view  is 
not  only  supported  by  the  language  of  the  Dallas  bond, 
which  takes  no  notice  of  the  other  bond  or  suit,  and  which 
unconditionally  stipulates  to  pay  these  damages  arising  from 
detention  of  the  vessel;  but  it  is  aided  by  the  argument, 
that  Gorham  would  have  been  bound,  in  order  to  protect 
himself  from  liability  to  Dallas,  to  hold  on  to  the  vessel, 
even  if  Gilsen  had  dismissed  his  suit.     It  is  hard  to  see, 
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then,  how  Dallas'  liability  was  affected  by  the  fact  that  Gil- 
sen  had  stipulated  for  a  similar  or  the  same  duty  or  acts  as 
himself,  there  being  no  sort  of  privity,  either  in  the  contract 
or  consideration,  between  the  two.  Nor  does  it  appear  that 
the  bond  of  Gilsen  was  anterior  in  its  execution,  or  that  the 
demand  for  it  was  prior  to  that  of  Dallas.  Whether  any 
contribution  existed  between  these  two  creditors  or  their 
bondsmen  is  a  different  question,  and  one  probably  of  some 
difficulty;  but  this  does  not  affect  the  question  of  liability 
of  each  of  the  sets  of  obligors.  A  man  may  take  several 
independent  securities  in  respect  to  the  same  matter,  but 
this  does  not  impair  the  right  to  enforce  any  one  until  he 
obtains  satisfaction.  We  are  inclined  to  think  that  Gorham 
made  himself  a  bailee  of  this  property  for  each  of  these 
creditors,  agreeing  to  detain  for  each,  upon  certain  terms 
and  conditions  named,  viz.,  a  guarantee  by  each  to  protect 
him  against  all  the  consequences  of  a  detention  of  the  prop- 
erty from  the  true  owner;  and  we  do  not  perceive  that  the 
mere  fact  that  Dallas  would  only  have  been  entitled  to  it,  or 
the  proceeds  of  it,  in  a  given  contingency,  or  had  a  less  in- 
terest in  it  than  another,  or  probably  that  he  had,  in  fact,  no 
interest  at  all,  would  alter  the  liability;  the  liability  not 
arising  from  the  interest  he  had  in  the  property,  but  from 
the  express  contract  with  Gorham,  for  Gorham  to  retain  it 
in  his  possession,  and  refuse  to  give  it  to  the  claimant.  Nor 
is  it  easily  perceived  how  a  Court  of  law  could  apportion 
such  a  contract,  or  determine  whether  Gorham  acted,  or  to 
what  extent  he  acted,  with  reference  to  this  or  to  another 
indemnity,  it  appearing  that  he  had  done  the  very  acts 
agreed  by  him,  and  which,  whether  this  interest  of  Dallas 
was  a  present  or  future,  or  a  certain  or  contingent  interest, 
it  was  necessary  he  should  do,  in  order  to  enable  Dallas  to 
get  thov  benefit  of  the  obligation  of  Gorham  to  retain  the 
property.  But  if  we  concede  that  Gorham  could  not,  with- 
out a  breach  of  his  obligation,  release  the  property 
to  Davidson,  it  would  seem  to  *follow  that  he  was  [82] 
entitled  to  hold  Dallas  to  the  correlative  obligation  of 
protecting  him,  as  the  stipulation  provides,  from  all  dam- 
ages arising  from  such  refusal  to  release  it.     The  obligation 

91 


82  ,    Davidson  r.  Dallas.  [Sup.  Ct. 

of  Gorham  was  independent  of  the  acts  or  claim  of  Gilsen, 
and  it  would  seem  that  the  obligation  of  Dallas  to  Gorham 
should  be  held  alike  independent  of  such  acts  or  claim. 
(See  Watmough  v.  Francis,  7  Barr,  210.)  We  might  say 
more  on  this  subject,  but  it  is  unnecessary;  for  our  only 
object  now  is  to  state  our  dissatisfaction  with  the  former 
decision  in  this  case,  in  order  to  obviate  the  idea  of  its 
implied  approval.  We  shall  consider  the  question  open  to 
further  consideration,  whenever  it  is  properly  presented  for 
review. 

2.  But  the  respondents'  counsel  meets  this  view  by  op- 
posing to  it  the  decision  and  judgment  heretofore  made,  and 
claims  that,  whether  erroneous  or  not,  that  decision  is  the 
law  by  which  we  are  bound.  And  we  are  compelled  to  yield 
our  assent  to  the  proposition.  The  question  of  the  binding 
force  upon  this  Court  of  its  own  judgments  rendered  at  a 
previous  Term  in  the  same  case,  is  not  an  open  one.  It 
arose  early  and  was  first  announced  in  the  case  of  Dewey  v. 
Gray,  2  Cal.  376.  In  that  case  the  Court  said:  "When  this 
case  was  here  before,  the  Court  decided  that  if  a  landlord 
entered  upon  his  tenant's  premises  without  his  consent, 
before  the  expiration  of  the  lease,  and  relet  the  premises  to 
another,  such  entry  and  reletting  discharged  the  tenant  from 
his  covenant,  except  as  to  such  part  of  the  rent  as  had 
accrued  at  the  time  of  the  reentry,  which  the  landlord  was 
entitled  to  recover." 

The  latter  portion  of  that  decision  is  in  abrogation  of  one 
of  the  plainest  principles  of  law,  and  if  this  case  was  a  new 
one,  I  would  not  hesitate  to  overrule  it.  But  legal  rules  de- 
prive us  of  the  power  to  do  so.  The  decision  having  been 
made  in  this  case,  it  has  become  the  law  of  the  case,  and  it 
is  not  now  the  subject  of  revision. 

The  question  was  very  fully  argued  and  considered  by  the 
Supreme  Court  of  the  United  States,  in  the  case  of  The 
Washington  Bridge  Company  v.  Stewart,  3  How.  413;  and 
although  in  that  case  the  question  raised  on  the  record  was 
the  important  one  of  jurisdiction,  it  was,  notwithstanding, 
held  that  the  previous  decision  of  the  Court,  in  the  same 
case,  was  conclusive  of  the  rights  of  the  parties,  and  not 
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*'revisable."  This  decision  was  followed  by  the  cases  of 
Clary  v.  Hoagland,  5  Cal.  476,  and  6  Cal.  685,  and  also 
Ganter  v.  LafiEan,  7  Cal.  592.  See  also  the  following 
cases:  Washington  B.  Co.  v,  Stewart,  *3  How.  413,  [83] 
424;  Himely  v.  Bose,  5  Cranch,  313;  Skillern's  Exec- 
utors V.  May's  Executors,  6  Cranch,  267;  Santa  Maria,  10 
Wheat.  442;  Ex  parte  Sibbald,  12  Pet.  488,  491;  Hosack  v, 
Eogers,  25  Wend.  313,  364;  Stiver  v.  Stiver,  3  Ohio,  18,  19; 
Booth  v.  Commonwealth,  7  Met.  286;  Bussell  v.  Laroque,  13 
Ala.  151. 

Upon  an  appeal  to  this  Court,  the  record  of  the  case  below 
is  brought  here,  in  order  that  the  judgment  of  this  Court 
may  be  obtained  upon  the  matters  assigned  as  errors.  The 
case  thus  made  may  be  regarded  as  a  new  and  distinct 
action.  In  theory,  issue  is  joined  in  this  Court  upon  the 
assignment  of  error  made  u^on  the  record;  and  upon  this 
issue  the  judgment  of  the  Court  must  rest.  After  the 
issuance  of  the  remittitur,  it  loses  its  jurisdiction  over  the 
case.  The  questions  have  passed,  with  the  case,  from  its 
control.  The  judgment  may  be  upon  the  whole  matter,  or 
upon  a  part;  upon  all  the  questions,  or  upon  a  single  ques- 
tion. It  may  be  upon  a  question  of  fact  or  a  question  of 
law.  It  may  be  final,  in  the  sense  of  a  definitive  determina- 
tion of  the  matter,  or  it  may  be  interlocutory;  but  it  is  final 
BO  far  as  the  jurisdiction  over  it  is  concerned,  or  any  power 
of  control  after  the  issuance  of  the  mandate  and  the  lapse  of 
the  term  at  which  judgment  is  rendered.  The  power  of  the 
Court  is  exhausted.  Mr.  Justice  Baldwin,  in  Ex  parte 
Sibbald,  12  Pet.  488,  says:  "Before  we  proceed  to  consider 
the  matter  presented  by  these  petitions,  we  think  it  proper 
to  state  our  settled  opinion  of  the  course  which  is  prescribed 
by  the  law  for  this  Court  to  take,  after  its  final  action  upon 
a  case  brought  within  its  appellate  jurisdiction,  as  well  as 
that  which  the  Court  whose  final  decree  or  judgment  has 
been  thus  verified,  ought  to  take.  Appellate  power  is  exer- 
cised over  the  proceedings  of  inferior  Courts,  not  on  those 
of  the  Appellate  Court.  The  Supreme  Court  has  no  power 
to  review  its  decisions,  whether  in  a  case  at  law  or  equity. 
A  final  decree  in  chancery  is  as  conclusive  as  a  judgment  at 
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law.     (1  Wheat.  355;  6  Id.  113,  116.)    Both  are  conclusive 
of  the  rights  of  the  parties  thereby  adjudicated." 

The  decision  of  this  Court,  upon  the  assignment  of  errors, 
affirms  the  law  on  the  matter  thus  presented  for  adjudica- 
tion, and  fixes  the  rights  of  the  parties  under  the  law.  It 
affirms  or  reverses  or  modifies  the  judgment  below.  In  the 
case  of  affirmance,  there  is  no  question  of  the  finality  of  the 
judgment.  Why  in  the  case  of  reversal?  It  is  true  the  case 
is  remanded — but  how?  to  be  retried  in  pursuance  of  the 
principles  of  law  declared  in  the  opinion.  The  direc- 
[84]  tions  of  the  *opinion  become  a  portion  of  the  judg- 
ment. The  opinion  in  this  case  remands  the  case  for 
further  proceedings,  and  those  proceedings  are  to  be  in  pur- 
suance of  the  principles  of  the  opinion.  This  is,  in  effect, 
if  not  directly,  a  mandate  to  the  Court  below  to  follow  the 
directions  of  the  opinion  of  this  Court,  on  new  trial;  to 
administer  the  law  as  laid  down  in  the  opinion.  The  very 
matter  here,  then,  in  this  case,  in  8  Cal.,  was  the  validity  of 
the  third  assignment  of  errors;  and  this  question  was  ex- 
pressly decided  in  favor  of  the  then  appellants,  the  present 
respondents.  That  judgment  is,  therefore,  conclusive.  We 
could  not  review  it  on  motion  for  rehearing..  It  stands  as 
the  judgment  of  the  highest  Court  of  record  of  the  State ;^ 
and  it  is  not  in  our  power  now  to  retry  it  on  appeal,  for,  as 
Mr.  Justice  Baldwin  says,  we  have  no  appellate  power  over 
our  own  judgment. 

The  case  of  Steams  v.  Aguirre,  7  Cal.  443,  is  not  opposed 
to  this  view.  That  case  only  considered  the  effect  of  a  gen- 
eral order  of  reversal  in  a  common  law  case.  It  was  held 
that  this  did  not  preclude  another  trial;  but  it  was  not  held 
that  that  trial  was  to  be  unaffected  by  the  opinion  of  this 
Court.  The  general  words  used  by  Murray,  C.  J.,  that  the 
parties  had  the  same  rights  after  the  reversal  as  before,  did 
not  mean  more  than  this:  that  they  had  the  same  right  to 
try  the  case — not  the  right  to  try  it  in  disregard  of  the 
opinion  of  the  appellate  Coui't. 

This  view  of  the  case  is  conclusive  of  this  appeal.  The 
same  facts  are  brought  before  the  Court  now  as  when  the 
case  was  heard  and  decided  here.     The  agreement  was 
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before  the  Court  between  Dallas  and  Gilsen,  and  the  effect 
of  it  was  passed  upon.  The  mere  fact  that  the  boat  was  sold 
under  the  process  of  Gilsen,  and  the  amount  credited  on  his 
judgment,  and  the  proceeds  of  a  subsequent  sale  of  it  divided, 
in  proportion  to  their  claims,  between  Gilsen  and  Dallas, 
can  make  no  difference  in  the  principle  of  liability. 

According  to  the  opinion,  Gilsen  might  subject  the  prop- 
erty to  sale  to  the  extent  of  his  claim,  and  if  it  sold  for  no 
more,  Dallas  was  not  responsible;  for  it  was  Gilsen's  right 
so  to  subject  it,  and  the  corresponding  liability  for  all  dam- 
ages resulting  from  the  exercise  of  this  right  devolved  upon 
him.  What  he  did  with  the  proceeds — whether  he  kept 
them,  or  divided  them  with  Dallas,  can  make  no  difference, 
80  far  as  regards  this  action,  on  the  bond  of  Dallas,  who 
only  bound  himself  to  indemnify  Gorham  for  damages  be- 
yond those  incurred  after  the  satisfaction  of  Gilsen's  prior 
claim — ^if  the  principles  heretofore  declared  be  the  standard. 
There  is  no  proof  that  the  sureties  of  Dallas  assented 
*to  this  arrangement,  whatever  it  was,  with  Gilsen;  [85] 
and  their  liability  must  be  determined  by  their  con- 
tract, and  cannot  be  effected  by  subsequent  matters  of  ar- 
rangement between  the  principal  obligors  in  these  bonds, 
with  which  they  had  no  concern.  We  must  give  effect  to 
the  leading  principle  of  the  former  opinion,  which  was,  that 
Gilsen  had  a  right  to  subject  this  vessel  to  sale,  for  the  pay- 
ment of  his  debt  in  priority  to  the  claim  of  Dallas;  and  that 
the  responsibility  of  the  bond  of  Gilsen  was  coextensive 
with  this  right;  and  the  liability  of  Dallas  only  accrued  after 
the  exercise  of  this  right  on  the  part  of  Gilsen,  and  attached 
only  from  the  fact  that  there  was  some  interest  in  the  boat 
left  after  the  sale  under  Gilsen's  attachment,  and  which  in- 
terest was  subjected  to  or  affected  by  Dallas'  proceeding. 
And  it  seems  to  follow  that  Dallas  and  his  sureties  cannot 
be  held  on  their  bond  for  the  damages  sought  to  be  recov- 
ered in  this  action,  although,  by  agreement  between  Dallas 
and  Gilsen,  the  proceeds  of  this  vessel,  which  was  sold  under 
Gilsen's  claim,  were  divided  between  them. 


Judgment  affirmed. 
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CLAEK  V.  DUVAL  et  als. 

1  MiNEBS,  Bight  of  Entbt  on  Lahds. — Miners  have  a  right  to  enter  npon  pnblio 
mineral  land,  in  the  occapancy  of  others  for  agricultural  purposes,  and  to  use 
the  land  and  water  for  the  extraction  of  gold — the  use  being  reasonable,  neces- 
sary to  the  business  of  mining,  and  with  just  regard  to  the  rights  of  the  agricul- 
turist And  this,  whether  the  land  is  inclosed,  or  taken  up  under  the  Possessory 
Act. 

^  1d£m,  Extent  of  Bights.— The  right  so  to  enter  and  mine,  carries  with  it  the 
right  to  whatever  is  indispensable  for  the  exercise  of  this  mining  privilege— as 
the  u^  of  the  land,  and  such  elements  of  the  freehold  or  inheritance  as  water. 

Appeal  from  the  Fourteenth  District. 

Suit  for  damages  for  entering  upon  plaintiff's  land,  and 
constructing  reservoirs  and  flumes,  digging  ditches,  and  di- 
verting water.  Plaintiff  was  in  the  actual  possession,  by  in- 
closure,  of  three  hundred  and  twenty  acres  of  public  mineral 
land,  which  he  had  originally  taken  up  under  the  Possessory 
Act  of  1852.  The  land,  or  a  portion  of  it,  was  fit  for  agri- 
cultural purposes,  and  was  used  by  plaintiff  for  raising  grain 
and  vegetables.  Plaintiff  lived  on  the  land  with  his 
[86]  family,  and  had  ^valuable  improvements.  He  had 
also  cut  a  ditch  from  the  hillside  to  various  portions 
of  the  land  for  irrigation. 

Defendants  entered  upon  a  portion  of  the  land  as  miners; 
dug  ditches,  constructed  a  reservoir  and  flume  for  use  in 
working  the  mines  on  said  land.  They  also  cut  plaintiff's 
ditch,  and  diverted  the  water. 

The  acts  of  defendants  were  necessary  for  their  mining 
purposes. 

The  jury  found  a  special  verdict,  assessing  damages  for 
cutting  plaintiff's  ditch  and  diverting  water,  at  two  hundred 
and  two  dollars,  and  the  same  sum  for  constructing  a  reser- 
voir and  digging  ditches  on  the  land. 

The  Court  gave  plaintiff  judgment  for  the  former  damages, 
and  granted  an  injunction  restraining  defendants  from  di- 
verting the  wat^r,  by  tapping  plaintiff's  ditch,  but  denied 
damages  and  injunction  for  digging  ditches  and  constructing 


1  Appro\-cd,  Bogera  v,  Soggs,  22  Gal.  454;  Smith  v.  Cooley,  65  Gal.  47. 
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reservoirs.     From  this  latter  part  of  the  judgment,  plaintiff 
appeals. 

McConndl  &  GarbeVy  for  Appellant. 

I.  The  plaintiff  claims  by  actual  possession,  and  not 
under  the  Act  of  April  20th,  1852,  "Prescribing  the  mode 
of  maintaining  and  defending  possessory  actions,"  etc. 
True,  he  originally  located  under  that  act,  but  the  title 
thereby  acquired  has  been  superseded  by  the  higher  and 
better  one  of  actual  possession.  He,  therefore,  holds  his 
land  now  freed  from  the  reservation  in  favor  of  miners  im- 
posed by  that  act.  (Wood's  Dig.,  526.)  Upon  this  same 
principle,  had  he  purchased  the  land  from  the  Government, 
or  located  it  under  a  school  land  warrant,  he  would  cease  to 
be  subject  to  the  reservation,  notwithstanding  his  original 
location  was  made  in  pursuance  of  the  act. 

II.  The  act  itself  must  be  construed  strictly.  All  laws  in 
derogation  of  the  rights  of  private  property  must  be  strictly 
construed.  (Urton  v.  Fitgerald,  6  Cal.  308;  Burdge  v.  Un- 
derwood, 6  Id.  45;  Weimer  v.  Lowery,  11  Id.  104;  Tartar  v. 
Spring  Creek  Co.,  5  Id.  395.)  lUpon  this  principle,  nothing 
is  reserved  or  excepted  to  the  miner,  except  the  mere  right 
to  mine  upon  the  land,  together  with  the  privilege  of  ingress 
and  egress,  and  that  of  digging  in  the  soil  to  find  the  gold. 
There  is  a  distinction  between  those  privileges  which  are 
absolutely  necessary  and  essential  to  the  enjoyment  of  the 
thing  granted,  and  those  which  are  merely  useful  and  con- 
venient. 

It  is  true  that  at  this  day  water  and  water  ditches  are 
deemed  necessary  to  miners;  or  more  properly  speak- 
ing, they  are  so  very  ^convenient  to  mining,  as  now     [87] 
carried  on,  that  it  will  not  pay  to  work  ground  with- 
out them. 

An  appurtenance  may  not  be  absolutely  necessary  to  the 
enjoyment  of  the  principal  thing,  and  when  not  essential  to 
the  use  of  the  thing  granted,  it  will  not  pass  by  mere  force 
of  the  words  granting  the  principal,  but  must  be  specially^ 
mentioned.  - 

In  the  present  case,  the  law  makes  no  mention  of  the 

OAIi.  iiFEB.,  TOL.  XT.— 7  97 


88  Clark  v,  Duval.  *      [Sup.  Ct. 

right  to  dig  ditches  and  construct  reservoirs;  and  hence,  if 
such  right  exist  at  all,  it  must  be  as  an  essential  incident  to 
the  right  to  mine.  Formerly,  ditches  and  reservoirs  were 
not  used  at  all  by  miners,  and  even  now,  in  many  cases,  they 
are  not  deemed  of  essential  importance. 

How  then  can  a  right  pass,  as  a  necessary  incident  under 
this  general  statute,  when  in  a  vast  number  of  cases  it  is  not 
considered  necessary? 

m.  The  language  of  the  Act  should  be  construed  in  the 
same  manner  as  a  contract  containing  the  same  words  of 
reservation  or  condition.  (Collier  on  Mines,  p.  58,  et  seq.; 
Darcy  v.  Ask  with,  Hob.  234;  Cardigan  v.  Armitage,  2  Bam. 
&  0.  197;  Broadbentt;.  Wilkes,  Willes,  360.) 

IV.  The  object  of  the  statute  was  to  vest  in  the  miner  a 
mere  easement,  and  neither  a  property  or  possession  in  the 
BoiL 

It  was  never  contemplated  that  they  shall  have  the  right 
to  do  acts  which  would  amount  to  an  eviction  of  the  party  in 
possession,  for  grazing  or  agricultural  purposes;  this  is  the 
rule  in  England,  where  all  mining  is  carried  on  upon  private 
lands.  One  man  mav  own  the  soil,  while  another  owns  a 
mine  as  a  corporeal  hereditament,  together  with  an  ease- 
ment in  the  soil  itself.  (Collier  on  Mines,  pp.  1-82.)  Con- 
structing ditches  and  reservoirs  does  amount  to  an  eviction. 
(Doe  ex  dem.  Waun  v.  Horn,  3  Mees.  &  W.  338;  S.  C.  5  Id. 
564.) 

Henry  Meredith,  for  Respondents. 

1.  The  right  of  persons  to  enter  upon  public  mineraMand 
for  mining  purposes,  although  the  land  has  been  previously 
taken  up  for  agricultural  purposes,  has  been  decided  by  this 
Court.  (Stoakes  v.  Barrett,  5  Cal.  39;  McClintock  v.  Bryden, 
Id.  101-2;  Burge  v.  Smith,  14  Cal.;  Wood's  Dig.  627,  Art. 
2750.) 

2.  This  right  carries  with  it  all  incidents  necessary  to  the 
full  enjoyment  of  the  right  to  take  the  gold.     (Hodgson  t?. 

Field,  7  East,  613;  Sheppard's  Touchstone,  89;  Dand 

[88]     V.  Kingscote,  6  Mees.  &  W.  174;   *Broom's  Legal 

Max.  362-365,  369.)    What  is  a  necessary  incident  is 
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a  question  of  fact  for  the  jury;  and  in  this  case  they  found 
the  acts  of  defendants  to  be  necessary  to  the  full  working  of 
the  mines. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court— Cope,  J., 
and  Field,  C.  J.,  concurring. 

The  only  question  in  this  case  is  as  to  the  ri^t  of  miners 
to  go  upon  public  lands  in  the  occupancy  of  others  for 
agricultural  purposes,  and  use  the  land  and  water  for  the 
extraction  of  gold,  such  use  being  a  reasonable  use  and 
necessary  to  the  business  of  mining. 

We  think  that  the  fact  that  the  land  was  inclosed  by  the 
plaintiff,  and  not  taken  up  in  pursuance  of  the  Possessory 
Act,  unimportant.  It  is  conceded  that  it  was  public  mineral 
land;  and  the  act  making  such  land  subordinate,  when  taken 
np  for  agricultural  purposes,  to  the  rights  of  miners,  would 
fail  of  its  purpose,  if  the  process  of  inclostire  defeated  the 
rights  of  the  miner. 

In  giving  effect  to  the  policy  of  the  Legislature,  we  must 
bold  that  the  miner  is  not  confined  to  a  mere  right  of  entry 
and  egress,  and  a  right  to  dig  the  soil  for  gold.  Whatever 
is  indispensable  to  the  exercise  of  the  privilege  must  be 
allowed  him ;  else  it  would  be  a  barren  right,  subserving  no 
useful  end.  But  the  substantial  thing  is  a  right  to  use  the 
land  upon  which  he  goes,  not  merely  to  dig,  but  to  mine — 
and  so  to  use  the  land  and  such  elements  of  the  freehold  or 
inheritance,  of  which  water  is  one,  as  to  secure  the  benefits 
which  were  designed.  This  use  must  be  reasonable,  and 
with  just  respect  to  the  rights  of  the  agriculturist;  but  no 
question  of  limitation,  upon  the  general  principle  giving  this 
right  of  use  to  the  miner,  arises  in  this  case. 

Judgment  affirmed. 


ELDEIDGE  et  al.  v.  WEIGHT  et  als. 

tsjxjvcnov,  Beitedy  ov  Breach  of.  —  Pluntifik  obtained  a  preliminary  injuno- 

^     tion  restraining  defendants  from  obstmoting  a  road  leading  to  plaintifEs'  mine. 

Upon  the  answer  being  filed,  the  injanction  was  dissolved.    Plaintiffi  being  about 

to  appeal  from  the  order  dissolving  the  injunction,  the  Judge  below  thereupon 

made  an  order  that,  upon  such  appeal  being  perfected  by  filing  a  bond,  eto.,  ae 

""""^  ^  Swift  V,  Bhepard,  Gi  CaL  424. 
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required  by  him,  the  order  granting  the  ii^unction  sbould  be  revived  and  oon- 
tinae  in  force.  Pla-inHflk  perfect  the  appeal,  and  apply  to  the  Supreme  Court  for 
an  injunction  pending  the  appeal,  on  the  ground  that  defendants  are  disregard- 
ing said  reviving  order,  and  obstructing  to  the  ruin  of  plaintiffs.  Held,  that  the 
application  must  be  denied,  if  this  Court  had  the  power  to  grant  it;  that  the 
remedy  of  plaintiff  under  the  reviving  order  is  ample  to  protect  liim,  until  the 
appeal  can  be  heard,  or  the  injunction  be  dissolved  by  some  competent  authority. 

Appeal  from  the  Third  District. 

The  suit  is  to  obtain  a  perpetual  iujunction  restraining 
defendants  from  obstructing  a  certain  road  leading  to  the 
quicksilver  mines  of  plaintiffs.  The  complaint  avers  plain- 
tiffs to  be  owners  of  a  mine  situated  on  a  portion  of  a  rancho, 
the  title  to  which  is  derived  from  the  Mexican  Government; 
that  by  conveyances  from  the  grantee,  plaintiffs  have  the 
right  of  way  over  all  portions  of  said  rancho;  that  defend- 
ants are  working  another  mine  on  the  same  rancho;  that  the 
only  practicable  road  leading  from  plaintiffs'  mine  to  the 
main  highway  goes  by  the  mine  defendants  are  working,  and 
that  defendants,  to  injure  plaintiffs,  wantonly  obstruct  said 
road,  by  putting  gates  across  it  and  preventing  all  ingress 
and  egress.  The  complaint  avers  the  great  value  of  tbe 
mine,  large  number  of  laborers  employed,  and  that  said  ob- 
structions are  ruinous,  etc. 

For  the  purposes  of  this  application,  further  facts  are  not 
necessary,  though  it  was  thought  proper  to  state  thus  much. 

The  preliminary  injunction  and  other  proceedings  were 
then  had,  as  stated  in  the  syllabus.  The  application  for  in- 
junction was  made  upon  af&davit  of  the  facts,  the  transcript 
on  appeal  being  filed. 

Wm.  T.  Wallace,  for  the  Application. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Field» 
0.  J.,  and  Cope,  J.,  concurring. 

Application  for  injunction.  We  deny  the  application.  TVe 
see  no  necessity  for  this  application,  if  we  had  the  power  to 
grant  it,  for  the  remedy  of  the  plaintiff  under  the  order  re- 
viving the  injunction  pending  the  appeal  is  ample  to  protect 
the  plaintiff  until  the  appeal  can  be  heard,  or  the  injunction 
be  dissolved  by  some  competent  authority. 
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*PHELAN  V.  EUIZ.  [90] 

Kew  Trial,  Qramtixo,  zx  DiscBEno^c  or  Coubt. — The  Court  below  may  refuse  a 
new  tiial,  even  though  both  parties  consent  to  it.  Where  a  case  has  been  once 
fuUy  tried,  parties  have  not  an  arbitrary  discretion  to  renew  the  litigation. 

Idek.  Insufficient  Gbounds. — Such  refusal  is  no  ground  of  error,  particularly 
in  an  equity  case,  where  there  may  have  been  no  necessity  for  new  trial,  as  upon 
application  to  the  Court,  upon  the  pleadings  imd  facts  before  it,  the  proper  decree 
might  have  been  rendered,  notwithstanding  the  yerdict;  or,  if  refused,  the  error 
corrected  by  appeal. 

Appeal  from  the  Second  District. 

Suit  to  enforce  a  mechanic's  lien.  Yerdict  for  defendant. 
Plaintiff  appeals. 

K  W.  F.  SUyaUy  for  Appellant. 

Uugene  Lies,  for  Bespondent. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Ftkt.d, 
C.  J.,  concurring. 

The  only  error  assigned  by  the  appellant  is  the  refusal  of 
the  Court  to  grant  a  new  trial,  when  the  motion  was  made 
by  the  plaintiff,  and  the  defendant  consented  to  the  granting 
of  it. 

But  this  refusal  is  not  necessarily  an  error.  After  a  cause 
has  been  once  fully  tried  and  determined,  the  parties  have 
not  an  arbitrary  discretion  to  renew  the  litigation  as,  and  to 
any  extent,  they  may  please.  They  cannot  dispose  of  the 
time  of  the  Court  at  their  own  pleasure.  If  so.  Courts  of 
Justice  might  be  turned  into  Moot  Courts,  for  the  mere 
amusement  of  lawyers  concerned  in  a  trial.  When  a  court 
sees  that  a  case  has  been  fully  heard  and  properly  disposed 
of,  it  may,  in  its  discretion,  refuse  to  try  it  over,  although 
the  parties  consent  to  the  retrial. 

Besides,  it  seems  that  this  was  an  equity  case,  and  there 
may  have  been  no  necessity  for  a  new  trial,  as  upon  applica- 
tion to  the  Court,  upon  the  pleadings  and  facts  before  it,  the 
proper  decree  might  have  been  rendered,  notwithstanding 
the  verdict;  or  if  refused,  the  error  corrected  by  appeal. 

Judgment  affirmed. 
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[91]  *THE  PEOPLE  ex  rel.  JACKS  v.  DAY,  Teeasueeb. 

^HAia>Auus,  JuBiaDionoN  of  ConirrY  Coubts. — County  Conrts,  tmder  the  statute, 
have  joriiidiotion  in  prooeedings  by  mandamus,  and  the  statute  is  oonstitutional. 

^  CouNTT  CoTJSTS,  JusisDicTiON  OF. — ^Aside  from  previous  decisions  of  this  Court, 
the  true  construction  of  our  Constitution  (Art.  6,  sec.  9)  is  that  the  Legislature 
has  power  to  confer  on  County  Courts  jurisdiction  in  such  specially  enumerated 
and  defined  cases  as,  in  its  discretion,  should  be  confided  to  those  tribunals. 
Cases  from  New  York,  quoted  and  approved.  In  this  State,  a  more  restricted 
view  has  been  taken. 

Appeal  from  the  County  Court  of  Monterey. 

B.  F.  Peckhdm^  for  Appellant. 

The  Court  below  had  no  jurisdiction  of  the  subject-matter 
of  the  action.  (Constitution,  Art.  6,  sees.  6,  9;  Hicks  v. 
Bell,  3  Cal.  219;  Fitzgerald  v.  Urton,  4  Id.  235;  Parsons  v. 
Tuolumne  Water  Co.,  6  Id.  43;  Zander  v.  Coe,  Id.  231; 
Brock  V.  Herrick,  Id.  279;  6  Id.  19,  447;  7  Id.  104.)  Man- 
damus is  a  common  law  remedy,  and  belongs  to  Courts  of 
general  jurisdiction. 

F.  M.  EaigJU,  for  Eespondent. 

The  term  "special  cases"  in  sec.  9,  Art.  6  of  the  Consti- 
tution, was  intended  to  designate  those  proceedings  where 
relief  is  sought  by  special  application,  or  a  special  proceed- 
ing, and  not  by  the  ordinary  actions  at  law  or  in  equity. 
Parsons  v,  Tuolumne  Water  Co.,  5  Cal.,  is  too  broad,  be- 
cause, under  it,  ''special  cases"  would  be  outside  of  any 
remedy.  Courts  of  general  jurisdiction  always  provided  a 
remedy  for  every  case  involving  private  rights  or  wrongs. 
If  mandamus  cannot  issue  from  a  County  Court,  then,  in  all 
cases  imder  two  hundred  dollars,  there  is  no  remedy. 

If  it  were  an  open  question,  it  might  be  argued  that 
District  Courts  have  no  jurisdiction  in  cases  of  mandamus, 
because  the  term  "special  cases"  is  used  as  distinguished 
from  ordinary  remedies  by  action,  and  if  mandamus  is  gen- 
erally different  from  an  action,  it  is  a  special  case.  (3 
Stephen's  Com.  Ch.  12,  p.  679-682;  Pr.  Act,  sec.  468.) 


^  Special  cases,  what  are,  cited.  Ricks  o.  Reed,  19  Cal.  674.    Definition  of,  oited* 

Appeal  VI  llou^liioii,  42  CaL  bi;  iJixler's  Appeal,  59  Cal.  555. 
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"  Special  cases"  is  equivalent  to  special  proceedings,  and 
this  latter  embraces  mandamus.  (19  Barb.  657;  2  Sem. 
693;  Laws  of  New  York,  1854,  ch.  270.)  The  cases  cited 
from  California  Beports  do  not  present  the  point  made  here. 

^Baldwin,  J.,  delivered  the  opinion  of  the  Court —  [92] 
Field,  C.  J.,  and  Cope,  J.,  concurring. 

This  was  an  application  to  the  Judge  of  the  County  Court 
of  Monterey,  for  a  mandamus  to  compel  the  appellant,  as 
County  Treasurer,  to  transfer  from  the  Current  Expense 
Fund  to  the  Sinking  Fund,  the  sum  of  two  thousand  one 
hundred  and  sixty  dollars,  alleged  to  have  been  in  the 
treasury  on  the  first  of  July,  1859.  To  the  petition  the 
appellant  filed  his  demurrer,  which  was  overruled;  and  this 
order  is  assigned  for  error.  The  ground  of  the  demurrer  is, 
that  the  County  Judge  has  no  jurisdiction.  It  is  argued 
that  section  nine  of  article  six  of  the  Constitution,  giving  to 
the  County  Courts  **such  jurisdiction  in  cases  arising  in 
Justices'  Courts,  and  in  special  cases,  as  the  Legislature 
may  prescribe,"  does  not  include  proceedings  by  mandamus; 
but  tljat  these  attach  to  the  jurisdiction  of  the  District 
Courts  under  the  sixth  section  of  the  same  article. 

If  left  to  our  interpretation  of  these  words,  uninfluenced 
by  the  previous  decisions  of  this  Court,  we  should  be  in- 
clined to  hold  that  the  intent  of  the  sixth  section  was  to 
leave  to  the  Legislature  the  conferring  of  jurisdiction  upon 
the  County  Courts  in  such  specially  enumerated  and  defined 
cases  as,  in  its  discretion,  should  be  confided  to  these 
tribunals;  that  the  general  mass  of  litigation  should  be  left 
to  the  other  Courts,  but  that  in  exceptional  instances,  where 
it  was  thought  advisable  to  vest  jurisdiction  in  the  County 
Courts,  by  special  enactment,  clearly  indicating  that  pur- 
pose, the  County  Court  might  be  invested  with  such  powers. 
And  such  seems  to  be  the  conclusion  to  which  the  Courts  of 
New  York — from  the  Constitution  of  which  State  this  pro- 
vision was  taken — have  arrived.  See  18  New  York  E., 
Smith,  66,  where  the  question  is  discussed  with  much  ability 
and  clearness.  In  other  cases  in  that  State,  People  v. 
Shoonmaker,  19  Barb.   657;    Kundolph  v.   Thalheimer,  2 
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Ker.  593,  a  more  restricted  view  seems  to  have  been  taken, 
and  "special  cases"  have  been  defined  to  be  "special  pro- 
ceedings," characteristically  diflfering  from  ordinary  suits  at 
the  common  law;  but  embracing  such  matters  as  writs  of 
quo  warranto,  mandamus,  inquisitions  of  lunacy,  and  the 
like.  In  Saunders  v.  Haynes,  13  Cal.  145,  we  adopted  some- 
what similar  views  to  those  in  the  two  cases  just  cited. 

We  think  that  the  County  Court,  under  the  act  of  the 
Legislature,  could  rightfully  exercise  jurisdiction  in  this 
case.     This  view  is  opposed  to  some  dicta  of  this  Court,  but 

to  no  authoritative  decision. 
[93]       *The  record  does  not  so  authenticate  the  facts  as 

that  we  can  review  the  case  on  the  merits,  there  being 
no  sufficient  statement  on  file.  But  if  what  purports  to  be 
the  agreed  statement  in  the  transcript  contains  all  the  facts, 
we  are  unable  to  perceive  any  error  in  the  judgment  of  the 
Court  below.     It  is  affirmed. 


GABKISON  V.  SAMPSON. 

i  Ejectmeott,  SrmciENCY  of  Compiaint.— A  complaint  in  ejectment,  with  general 
avcrmentH  in  the  usual  form,  is  sufficient,  without  a  specific  averment  of  the 
facts.  To  set  out  the  facts  connected  with  the  title,  and  the  wrongful  acts  of  the 
defendant,  would  produce  confusion,  without  benefit. 

Idem. — ^Under  the  allegation  of  ouster,  a  holding  over  by  the  defendant  may  be  shown. 

*  Public  IjANDS,  Possession  of.— Merely  going  on  waste,  uuinclosed  public  land, 
and  building  or  occupying  a  house  and  corral,  and  even  subsequently  cutting  hay 
on  part  of  the  land,  does  not  give  a  party  any  claim  to  or  possession  of  the  whole 
tract  of  one  hundred  and  sixty  acres.  The  case  would  be  different  if  the  party 
claimed  and  entered  under  the  Possessory  Act  of  this  State,  and  pursued  the 
necessary  steps  prescribed  by  it;  or,  probably,  if  he  had  made  his  entry  under  the 
preemption  laws  of  the  United  States. 

IdE3I,  LmiTATioN  oF.—Wliere,  in  such  case — there  being  no  claim  under  the  Pos- 
sessory Act,  or  the  preemption  laws  of  tlie  United  States — plaintiff  claims  one 
hundred  and  sixty  acres  by  force  of  his  prior  possession,  and  a  contract  or  con- 
sent on  the  part  of  defendant,  whom  he  let  into  possession,  to  hold  the  premises 
for  him,  or  subjwt  to  his  order,  the  Judgment  cannot  be  in  favor  of  plaintiff  for 
the  whole  tract,  but  only  for  the  small  pai't  on  which  the  house  and  corral  wero 
sitnated,  and  of  which  plaintiff  was  in  the  actual  occupancy— there  beinpf  no 
proof,  except  defendant's  general  consent,  as  above  named,  that  defendant  agreed 
to  hold  the  whole  tract  fur  plaintiff. 


»  Cited,  Corvell  v.  Cain,  IG  Cal.  573. 

*  Cited,  Pulack  v.  McGrath,  32  Cal.  20,  22;  Staininger  v,  Andrews,  4  Nev.  69. 
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Appeal  from  the  Fifteenth  District. 

Complaint  averred  that  plaintiflF  was  "the  owner  and  en- 
titled to  the  possession  of"  the  premises,  ** containing  some 
one  hundred  and  sixty  acres  or  thereabouts;"  and  that  de- 
fendant *  *  wrongfully  and  unlawfully  entered  upon,  took  pos- 
session of,  and  ousted"  plaintiff,  and  still  "wrongfully  and 
unlawfully  withholds  the  possession, "  etc. 

Defendant  appeals. 

E.  B.  Crocker^  for  Appellant. 

*1.  The  complaint  should  set  out  the  facts:  mere  [94] 
general  averments  in  ejectment  are  insufficient  under 
our  system  of  practice.  Th^  complaint  alleges  that  defend- 
ant entered  tortiously,  and  on  the  trial  it  was  attempted  to 
prove  that  he  entered  under  contract  of  lease.  If  there  was 
such  contract  between  the  parties,  it  should  have  been 
averred.  The  proof  must  correspond  with  the  pleadings. 
(3  Cal.  191;  4  Id.  227;  5  Id.  156,  159,  222;  6  Id.  66;  10  Id. 
317.)  If  a  forcible  entry  be  alleged,  proof  of  an  unlawful 
entry  is  insufficient.    (Frazer  v.  Hanlon,  5  Cal.) 

2.  The  judgment  should  not  have  been  for  the  whole 
tract.  The  evidence,  at  most,  shows  possession  in  plaintiff 
of  only  the  house  and  corral,  and  consent  on  the  part  of 
defendant  to  hold  that  much  of  the  tract  for  plaintiff.  There 
was  no  inclosure  of  the  whole  tract,  and  plaintiff's  posses- 
sion could  not  be  extended  beyond  his  actual  occupancy, 
except  by  showing  compliance  with  the  Possessory  Act  of 
this  State,  and  this  he  has  entirely  failed  to  do.  (Murphy 
V,  Wallingford,  6  Cal.  648;  Sweetland  v.  Froe,  Id.  144; 
Wood's  Dig.  526;  2d,  3d,  and  4th  sees,  of  the  act.) 

P.  L.  Edwards,  for  Respondent. 

I.  The  action  was  properly  brought.  The  complaint  was 
in  the  usual  form;  and  the  entry  of  defendant  need  not  be 
alleged  to  have  been  under  a  lease,  or  by  permission. 

Ejectment  ipso  fcucto  implies  trespass.  It  is  properly 
termed  trespass  in  ejectment.    (3  Blac.  Com.  199.) 
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When  the  defendant,  who  has  entered  under  a  lease  or  by 
permission,  refuses  to  quit  upon  proper  notice,  or  disclaims 
the  title  under  which  he  entered,  he  thenceforward  becomes 
a  trespasser. 

The  only  questipn  herei  is,  was  there  in  legal  effect  an 
ouster  ^or  dispossession  of  the  plaintiff? 

The  rule  is  familiar  that  such  ouster  or  dispossession  may 
be,  and  usually  is,  by  holding  over.  (1  Chitt.  El.  191,  179; 
Adams  on  Ejectment,  142.) 

It  will  not  be  denied  that  this  is  the  law,  unless  changed; 
nor  has  the  code  of  practice  changed  the  law.  By  denying 
the  title  of  the  plaintiff,  and  refusing  to  yield  possession 
upon  demand,  the  appellant  became  a  wrongdoer,  and  was 
thenceforward  to  be  proceeded  against  as  any  other  wrong- 
doer. 

He  had  forfeited  all  rights  under  the  lease  or  per- 
[95]     mission  to  occupy,  *and  could  not  set  it  up  in  his 
defence.    (Jackson  v.  Oollins,  11  Johns.  1;  Adams  v. 
Freeman,  12  Id.  408.) 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

This  was  ejectment  for  one  hundred  and  sixty  acres  of 
land.  The  complaint  is  in  the  usual  form,  and  the  answer  a 
general  denial.  The  case  was  tried  by  the  Court  without  a 
jury,  and  a  judgment  rendered  for  the  plaintiff.  The  case 
made  by  the  plaintiff  on  the  proofs,  tended  to  show  a  hold- 
ing over  of  the  premises  by  the  defendant,  and  proof  to  this 
effect  was  objected  to  by  the  defendant,  on  the  ground  that 
such  proof  was  inadmissible  under  the  general  allegations 
of  the  complaint,  and  could  only  be  admitted  under  specific 
averments  of  the  facts.  But  we  do  not  think  this  point  well 
taken.  It  is  better  to  simplify  the  pleadings  by  allowing 
these  general  averments  in  actions  of  ejectment,  than  to 
introduce  the  unnecessary  confusion  which  long  and  com- 
plex statements  of  the  facts  must  necessarily  produce.  A 
holding  over  by  the  defendant  is,  in  effect,  an  ouster,  and'^ 
may  be  so  charged.  If,  in  every  case,  all  the  facts  connected 
with  the  title,  and  the  wrongful  acts  of  defendant,  be  inserted 
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in  the  complaint^  the  pleadings  would  be  swollen  to  immod- 
erate dimensions,  and  the  expense  and  trouble  of  litigation 
be  greatly  increased,  without  any  corresponding  benefit  to 
the  parties.  A  different  practice  has  prevailed  in  this  State, 
and  the  profession  and  the  Courts  understand  the  rule  as 
the  pleader  in  this  case  did;  and  we  are  not  disposed  to 
introduce  a  new  rule  on  this  subject. 

2.  A  fatal  objection  to  the  judgment  consists  in  the  ijnd- 
ing  of  the  Judge  in  favor  of  the  plaintiff  for  the  whole  tract 
of  land  sued  for.  The  plaintiff  claims  by  force  of  prior  pos- 
session and  a  contract  or  consent  on  the  part  of  the  defend- 
ant, whom  he  mediately  or  immediately  let  into  possession^ 
to  hold  the  premises  for  him  or  subject  to  his  order.  The 
land  is  public  land.  It  was  not  taken  up  by  the  plaintiff 
under  the  Possessory  Act  of  this  State,  nor  was  it  inclosed. 
There  were  a  house  and  corral  on  the  land.  Of  these  he 
may  be  said  to  have  been  in  the  actual  occupancy.  But  we 
cannot  see  from  the  proofs  any  right  of  possession  to  the 
whole  of  the  quarter  section,  or  even  any  claim  to  it.  Wo 
do  not  understand  that  the  mere  fact  that  a  man  enters  upon 
a  portion  of  the  public  land,  and  builds  or  occupies  a  house 
or  corral  on  a  small  part  of  it,  gives  him  any  claim  to  the 
whole  subdivision,  even  as  against  one  entering  upon 
it  without  title.  The  case  would  be  ^different  if  he  [96] 
claimed  under  the  Possessory  Act,  and  pursued  the 
necessary  steps  prescribed  by  it;  or  if  he  had  made  his  entry 
under  the  preemption  laws  of  the  United  States.  But  merely 
going  on  waste  and  uninclosed  land,  and  building  a  house 
and  corral,  and  even  subsequently  cutting  hay  on  a  part,  did 
not  extend  his  possession  to  the  whole  of  the  one  hundred 
and  sixty  acres.  Nor  do  we  see  $iny  proof  in  the  record  of 
any  contract  or  assent  by  defendant  to  hold  this  whole  tract 
for  the  plaintiff.  The  loose  admissions  relied  on,  that  he 
said  he  would  hold  the  place  for  the  plaintiff,  not  defining 
any  particular  tract,  certainly  not  identifying  the  whole  one 
hundred  and  sixty  acres  now  claimed  as  that  Iract,  are  not 
sufficient  to  show  a  tenancy  by  the  defendant  for  the  whole 
tract  sued  for. 

Judgment  reversed,  and  cause  remanded. 
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BLEN  V.  BEAE  EIVEB  AND  AUBUEN  WATEE  AND 

MINING  COMPANY.' 

ExEcuTOBY  Contract,  Constbuction  of. — Plaintiff  entered  into  b  contract  with 
defendiuitB,  by  which  the  latter  purchased  of  the  former  certain  ditches  for 
$14,500,  payable  $2500  cash,  anh.  $12,000  as  follows,  to  wit:  the  expenses  of  keep, 
ing  said  ditches  in  good  order,  of  employing  agents  to  attend  to  the  same,  being 
first  deducted  from  the  proceeds  of  the  sale  of  water,  the  balance  of  the  proceeds 
was  to  be  applied  to  the  liquidation  of  said  $12,000,  until  the  whole  was  paid, 
"and  to  hasten  and  make  certain  the  timely  and  early  payment  of  said  sum  of 
money,  by  the  sales  as  aforesaid,  said  company  promise  to  furnish  from  their 
ditch,  to  be  used  m  the  above  named  ditches,  so  much  water,  which,  added  to  the 
water  supplied  to  said  ditches  from  their  other  sources,  shall  be  sufficient  to  effect 
sales  to  iho  amount  of  $1000  per  month;  and  when  said  company  shall  fail  to  fur- 
nish water  as  aforesaid,  the  said  company  hereby  obligate  themselves  to  pay  to 
said  Blen  interest  at  the  rate  of  ten  per  cent,  per  annum,  on  the  said  monthly 
deficiency,  until  met  by  receipts  from  sales  over  and  above  the  said  $1000  per 
month."  Held,  that  this  contract  is  not  an  agreement  on  the  part  of  defendimts 
to  pay  the  balance  over  the  $2500  only  from  the  proceeds  of  the  ditches  named 
therein;  but  that  it  is  a  guarantee  on  their  part  that  the  mode  of  payment  pre- 
scribed shall  be  effectual  to  pay  the  debt  within  a  given  time. 

iDEU.^The  company  were  bound,  by  the  contract,  to  furnish  and  sell  the  stipu- 
lated quantity  of  water,  and  apply  the  proceeds  monthly  to  the  payment  of 
plaintiff's  claim,  and  failing  to  do  this,  were  responsible  in  damages. 

Ideh. — The  last  clause  in  the  contract  does  not  give  defendants  a  right  to  refuse 
to  supply  this  water,  but  simply  provides  a  measure  of  damages  for  the  breach 
of  it. 

[97]    ^Appeal  from  the  Eleventh  District. 

Action  of  damages  for  breach  of  the  contract  set  forth  in 
the  opinion  of  the  Court.  The  complaint  avers  in  substance, 
that  from  the  date  of  the  contract,  February  14th,  1856,  to 
June  14:th,  1857,  the  monthly  deficiencies  in  the  sales  of 
water  were  from  seven  hundred  dollars  to  nine  hundred  dol- 
lars; that  defendants  failed  almost  entirely  to  supply  water 
to  the  ditches  named  in  the  contract;  and  hence,  plaintiff 
sues  for  the  gross  amount  of  the  monthly  deficiencies  up  to 
the  time  necessary  to  equal  the  sum  due  him — about  $11,600, 
with  ten  per  cent,  per  annum  interest  on  each  month's 
deficiency  as  it  occurred. 

The  answer  denies  the  contract,  and  pretty  much  all  the 
averments  in  the  complaint,  the  general  demurrer  first  put 
in  by  defendants  having  been  overruled. 

1  Same  case,  20  Cal.  602. 
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The  Conrt  below  instructed  the  jury  in  effect  that,  by  the 
contract,  plaintiff  was  to  be  paid  the  $12,000  out  of  the  net 
proceeds  of  the  ditches  mentioned  therein ;  and  that  if  they 
believed  plaintiff  had,  at  the  commencement  of  this  suit, 
received  those  proceeds,  they  must  find  for  defendants;  and 
further,  that  although  by  the  contract  defendants  agreed  to 
supply  water  sufficient  to  make  the  net  proceeds  amount  to 
$1000  per  month,  yet  if  they  failed  to  furnish  such  supply, 
they  were  only  liable  to  pay  interest  at  ten  per  cent,  per 
annum  on  the  deficiencies,  until  such  deficiencies  were  paid 
from  the  net  proceeds  of  the  sales  of  water;  and  that  de- 
fendants were  not  liable  to  pay  either  deficiencies  or  interest 
thereon  in  any  way,  except  out  of  the  net  proceeds  of  such 
sales;  and  further,  that  any  general  verdict  must  be  for  de- 
fendants, beceuse  the  complaint  does  not  aver  that  plaintiff 
has  not  received  the  full  amount  of  the  net  proceeds  of  the 
sales  of  water  from  the  ditches. 

Yerdict  for  defendants.     Plaintiff  appeals. 

Tattle  &  EiUyer^  for  Appellant. 

The  plain  meaning  of  the  contract  is,  that  defendants  were 
bound  to  furnish  sufficient  water  to  the  ditches  named  there- 
in, to  make  the  net  proceeds  of  the  sale  of  water  amount  to 
$1000  per  month,  and  failing  to  do  so,  were  liable  in  damages. 
(Story  on  Cont.,  sees.  631,  037.) 

E.  B,  Crocker^  for  Respondents. 

This  is  an  alternative  contract  on  the  part  of  defendants; 
that  is,  they  might  furnish  the  water  or  not,  at  their 
option,  and  if  they  chose  *not  to  supply  it,  then  they     [98] 
were  to  pay  interest.     This  is  the  penalty  of  their 
failure  agreed  to  by  the  parties,  and  the  Court  has  no  right 
to  make  a  new  agreement  for  them. 

A  contract  is  to  be  construed  according  to  the  intentions 
of  the  promissor.  (Chitty  on  Cont.  70.)  Where  the  contract 
is  in  the.  alternative,  the  party  has  the  right  of  election. 
(11  J.  R.  59;  8  N.  H.  413;  1  Cal.  446;  2  Id.  115;  Chitty  on 
Cont.  729,  624,  h  and  c.) 
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HaUecky  Peaehy  dt  Bininga  and  Gregory  Yale,  also  for  Ee- 
spondent,  relied  on  the  position  that  the  contract  was  an 
alternative  contract — either  to  fumisl^  the  water,  or  to  pay 
interest  on  the  amount  of  the  deficiency  "until  met  by  re- 
ceipts from  sales  over  and  above  the  said  $1000  per  month.*' 
Plaintiff  sues  not  for  the  interest,  but  for  the  entire  sum  of 
$12,000.  This  he  cannot  do,  as  defendants  have  their  elec- 
tion to  furnish  the  water  or  pay  interest.  (Story  on  Cont., 
Bee.  665.) 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

The  main  question  in  this  case  is  as  to  the  construction  of 
A  certain  contract  upon  which  the  suit  is  brought.  The  con- 
tract is  in  these  words:  "  The  Bear  Kiver  and  Auburn  Water 
and  Mining  Company,  for  and  in  consideration  of  the  ditch 
known  as  the  Tracy  Bavine  and  Mississippi  Bar  ditch,  by 
them  purchased  this  day  of  Joshua  Blen,  and  in  considera- 
tion of  the  interest  claimed  and  held  by  the  said  Blen,  in 
the  Beals'  Bar  ditch,  which  interest  in  said  last  named  ditch 
the  said  Blen  has  this  day  assigned  to  said  company  as  value 
received,  promise  to  pay  to  said  Blen  fourteen  thousand  five 
hundred  dollars,  as  follows :  two  thousand  five  hundred  dol- 
lars in  cash,  and  twelve  thousand  dollars  in  the  manner  fol- 
lowing, to  wit:  first,  the  expenses  of  keeping  said  ditches  in 
good  working  order,  and  the  expenses  of  employing  agents 
to  attend  to  said  ditches,  are  to  be  paid  out  of  the  proceeds 
of  the  sale  of  water  from  said  ditches;  the  revenues  and 
profits  arising  from  the  sales  of  water  from  said  ditches  over 
and  above  said  charges  are  to  be  applied  to  the  liquidation 
of  the  said  sum  of  twelve  thousand  dollars,  until  the  whole 
sum  is  paid,  and  to  hasten  and  make  certain  the  timely  and 
early  payment  of  said  sum  of  money,  by  the  sales  as  afore- 
said,  said  company  promise  to  furnish  from  their  ditoh,  to 
be  used  in  the  above  named  ditches,  so  much  water,  which, 

added  to  the  water  supplied  to  said  ditches  from  their 
[99]     other  sources,  shall  be  sufficient  to  effect  *sales  to  the 

amount  of  one  thousand  dollars  per  month,  and  when 
said  company  shall  fail  to  furnish  water  as  €iforesaid,  to  the 
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extent  aforesaid,  the  said  company  hereby  obligate  them- 
selves to  pay  to  said  Blen  interest  at  the  rate  of  ten  per  cent, 
per  annum  on  the  said  monthly  deficiency,  until  met  by  re- 
ceipts from  sales  over  and  above  the  said  one  thousand  dol- 
lars per  month. 

*  *  Given  this  f  otirteenth  day  of  February,  1866. " 
The  District  Court  interpreted  this  contract  to  be  an 
agreement,  on  the  part  of  the  defendants,  to  pay  the  balance 
beyond  the  twenty-five  hundred  dollars,  only  from  the  pro- 
ceeds of  the  ditches  mentioned  in  the  instrument.  But  we 
do  not  so  construe  it. 

1.  There  appears  a  recital  of  a  sale  of  a  ditch,  and  the 
passing  of  the  property  over  to  the  vendee  without  further 
contract  by  the  vendor;  then  a  gross  consideration  of  four- 
teen thousand  five  hundred  dollars  for  the  purchase  is  re- 
cited; then  follows  the  provision  for  the  payment;  twenty- 
five  hundred  dollars  were  to  be  paid  in  cash,  twelve  thousand 
dollars  to  be  paid  in  a  prescribed  manner — i.  e.,  the  expenses 
of  the  ditch  are  to  be  first  paid — ^then  the  proceeds  (less 
these  expenses)  of  the  sales  of  water  from  the  ditches,  to  be 
applied  to  the  debt  until  it  is  discharged.  But  the  contract 
does  not  stop  here.  It  continues:  ''And  to  hasten  and  make 
certain  the  timely  and  early  payment  of  said  sum  of  money, 
by  the  sales  as  aforesaid,  the  company  promise  to  furnish 
from  their  ditch,  to  be  used  in  the  above  named  ditches,  so 
much  water,  as  with  the  other  water  (not  supplied  by  the 
company,  but  belonging  to  the  ditches  sold)  shall  be  suffi- 
cient to  effect  sales  to  the  amount  of  one  thousand  dollars 
per  month."  In  other  words,  the  agreement  so  far  is,  that 
the  company,  having  made  a  provision  for  paying  this  debt 
in  a  prescribed  mode,  guarantee  that  that  mode  shall  be 
effectual  to  pay  the  debt  within  a  given  time.  That  this  is 
a  correct  paraphrase  of  this  part  of  the  agreement  is  evident 
from  the  succeeding  clause,  which  provides  for  interest  on 
the  monthly  deficiency  of  sales  of  water  from  the  ditch,  if 
water  is  not  supplied  as  agreed.  The  company  having  the 
ditches  bought  from  the  plaintiff  in  possession,  and  the  con- 
trol of  the  water,  it  would  be  folly  in  the  plaintiff  to  consent 
to  receive  his  pay  in  water,  or  the  proceeds  of  water,  from 
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defendant's  own  ditch,  if  it  were  at  the  option  of  the  de- 
fendant to  furnish  the  water  or  not,  at  his  ple9.sure.  The 
agreement  for  payment,  according  to  this  view  of  the  matter, 
would  be  an  agreement  to  pay  or  not  as  the  defendant  chose. 
The  company  were  bound  to  furnish  and  sell  this 
[100]  stipulated  quantity  *of  water,  and  apply  the  proceeds 
monthly  to  the  payment  of  the  plaintiff's  claim,  and 
failing  to  do  this,  were  responsible  for  the  damages;  and 
these,  by  the  contract,  are  of  easy  computation. 

The  last  clause  of  the  contract  does  not  give  the  defend- 
ants the  right  to  refuse  to  supply  this  water:  it  does  not 
dispense  with  the  obligation,  but  only  provides  a  measure 
of  damages  for  the  breach  of  it.  The  company  were  bound 
to  furnish  this  water  as  agreed,  but  if,  from  any  cause,  they 
were  prevented  in  any  one  month  from  complying,  in  whole 
or  part,  then  they  were  to  pay  interest  at  the  rate  of  ten  per 
cent,  per  annum  on  the  deficiency  of  monthly  supply,  until 
paid  by  receipts  of  sales  over  and  above  the  one  thousand 
dollars  per  month,  before  provided  as  the  periodical  pay- 
ment. The  evident  intent  was  to  secure  the  one  thousand 
dollars  per  month  to  be  paid  from  sales,  and  this  was  guar- 
anteed, but  if  the  company,  from  accident  or  otherwise, 
could  not  furnish  the  monthly  quota  of  water,  interest  was 
to  be  calculated  on  the  omitted  portion,  and  this  overdue 
portion  and  interest  were  to  be  made  up  by  the  sales  of 
other  water  than  the  one  thousand  dollars  worth  first  pro- 
vided for.  It  never  could  have  been  the  intention  of  the 
contract  to  give  to  the  company  the  right  to  postpone  the 
payment  of  the  interest  or  of  the  periodical  quotas  until  it 
should  be  their  pleasure  to  furnish  the  water  to  these  ditches 
from  their  own  ditch,  and  sell  it  and  realize  the  proceeds; 
for  this  would  be,  as  we  said  before,  to  give  the  company 
the  option  of  paying  or  not,  as  they  pleased;  as  the  water 
to  be  furnished  was  to  come  from  their  own  ditch,  it  would 
be  folly,  if  such  was  their  right,  to  turn  the  water  into  these 
other  ditches,  in  order  to  pay  the  proceeds  of  the  sale  of 
water  thus  furnished  to  the  plaintiflF,  when,  by  keeping  it  in 
their  own  ditch,  they  need  not  pay  him  at  all. 

This  view  disposes  of  the  whole  question  involved;  for 
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there  is  nothing  in  the  point  as  to  the  right  of  election,  ac- 
cording to  the  view  we  have  taken  of  the  contract. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


SMITH  et  al.  v.  DOE  et  al. 

EnscTMETTr,  SuFFicxsNCT  OF  CoxpLAixT.— The  averments  of  possession  and  ouster  in 
this  case  were  held  to  be  insufficiently  denied.    See  statement  of  facts. 

Idek.— In  ejectment  for  mineral  land,  plaintiff  averred  possession  of  a  large  tract 
of  land,  including  the  mining  ground  in  controversy,  and  that  he  occupied  the 
land  for  agricultural  and  mining  purposes,  without  stating  that  any  use  was  made 
of  the  particular  portion  held  by  defendants.  This  averment  of  possession,  and 
also  the  averment  of  ouster,  were  insufficiently  denied  in  the  answer;  but  the 
answer  averred  affirmatively,  that,  at  the  time  defendants  entered  upon  the  ground 
in  dispute,  it  was  a  part  of  the  public  domain  of  the  United  States,  contained 
large  and  valuable  deposits  of  gold,  that  they  entered  upon  and  took  possession 
of  it  for  mining  purposes,  aud  that  they  have  since  held  and  used  it  for  such 
purposes  only.  The  Court  below  gave  judgment  for  plaintiff  on  the  pleadings. 
Held,  that  these  affirmative  averments  of  defendants  being  proved,  plaintiff  could 
not  recover  without  showing  such  an  actual  and  mentorious  possession  and  occu* 
pancy  as  rendered  the  interference  of  the  defendants  unjust  and  inequitable;  that 
he  could  nut  recover  on  the  pleadings,  because  the  character  of  his  possession  did 
not  appear,  the  complaint  not  averring  that  this  particular  portion  of  the  land 
was  ever  used  by  plaintiff  for  any  purpose  whatever. 

Idem,  Allegation  of  Possession.— The  allegation  of  possession  is  too  broad  to 
defeat  the  rights  of  a  person  who  has,  in  good  faith,  located  upon  pubUo  mineral 
land  for  the  purpose  of  mining. 

*  KiNEB,  KiOHT  OF  Entet  ON  PuBLio  Land.— Whcu  a  party  enters  upon  mineral 
laud  for  tiie  purpose  of  mining,  he  cannot  be  presumed  to  bo  a  trespasser;  fur  if 
the  land  be  not  private  property,  he  has  the  right  to  enter  upon  it  for  that  pur- 
pose; aud,  until  it  is  shown  that  the  title  has  passed  from  the  Government,  the 
statutoi'y  presumption  (Wood's  Dig.  527)  that  it  is  public  land,  applies. 

Idek.— Mere  entry  and  possession  give  no  right  to  the  exclusive  enjoyment  of  any 
given  quantity  of  the  pubUo  mineral  lands  of  the  State. 

Idem. — As  a  general  rule,  the  public  mineral  lands  of  the  State  are  open  to  the 
occupancy  of  every  person  who,  in  good  faith,  chooses  to  enter  upon  them  for  tlie 
purpose  of  mining. 

'Idem,  Puotection  of  Possessobt  Bights. — But  this  rule  has  its  limitations,  io 
be  fixed  by  the  facts  of  each  particular  case.  Certain  possessory  rights,  and 
rights  of  property  in  the  mining  region,  though  not  founded  on  a  valid  legal  title, 
will  bo  protected  against  the  miner— as  valuable  permanent  improvements,  such 
as  houses,  orchards,  vineyards,  growing  crops,  etc. 

Appeal  from  the  Fifteenth  District. 


1  Approved,  Gillan  v,  Hutchinson,  IG  CaL  155. 
>Cited,  Bogers  v.  Soggs,  22  Gal.  433. 
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Action  to  recover  possession  of  certain  mining  ground, 
and  for  an  injunction  restraining  defendants  from  digging  up 
the  soil  and  removing  the  gold  therein,  and  from  undermin- 
ing a  fence  thereon. 

The  complaint  a^vers,  in  the  matter  of  possession  and 
ouster,  **  that  by  virtue  of  a  certain  deed,  *  *  *  the  plain- 
tiffs then  became  and  still  are  seized  in  fee  of  the  lands 
therein  particularly  described.  *  *  *  That  on  said  day  and 
date  the  plaintiffs  entered  and  took  possession  of,  and  have 
ever  since  actually  occupied  the  whole  and  every  part  and 
portion  of  the  said  land.  *  *  *  That  since  plaintiffs  entered 
into  the  possession  of  said  land  they  have  ever  resided 
[102]  *on  the  same  with  their  respective  families,  and  have 
expended  large  sums  of  money,  to  wit:  seventy  thou- 
sand dollars,  in  various  improvements  thereon  for  agricultural 
and  mining  purposes,  in  building  fences,  planting  fruit  trees 
and  vines,  erecting  dwellings,  and  quartz  mills,  with  their 
machinery,  enjoying  the  sole  use,  benefits,  and  profits  of  the 
said  lands,  by  working  the  same  upon  and  beneath  the 
surface,  without  molestation  or  hindrance  to  their  free,  full, 
and  sole  occupation  in  every  part  and  portion  thereof,  except, 
etc.,  etc.  That  while  the  plaintiffs  were  in  the  full  enjoy- 
ment, peaceable  possession,  and  sole  occupation  of  said 
lands,  the  defendants  unlawfully  entered  upon  a  portion  of 
the  same  with  force  md  arms,  and  ousted  the  plaintiffs 
therefrom."  *  *  * 

The  answer  denies  these  allegations  in  these  words: 

"These  defendants  deny  that  plaintiffs  became  and  still 
are  seized  in  the  lands  described  in  their  complaint;  *  *  * 
and  deny  that  plaintiffs  entered  and  took  possession  of  said 
lands  on  the  day  and  date  of  said  deed;  and  defendants 
deny  that  their  mining  claim,  whici  is  located  *  *  *  has 
ever  been  in  the  possession  and  actually  occupied  by  plain- 
tiffs; *  *  *  [Here  follows  averment  that  the  land  is  mining 
landi]  *  *  *  and  deny  that  they  have  ousted  plaintiffs  from 
said  described  premises  complained  of  by  plaintiffs.  De- 
fendants deny  *  *  *  or  that  they  are  proceeding  unlawfully 
to  take  out  and  carry  away,"  etc. 

The  complaint  also  avers  that  defendants  are  digging  up 
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the  ground  ai^d  iindprmining  the  eastern  line  of  the  garden 
fence  of  plaintiffs,  partly  a  stone  wall  and  partly  a  post  and 
wood  fence;  that  the  piece  entered  upon  by  defendants  con- 
tains valuable  deposits  of  gold,  the  property  of  plaintiffs, 
which  defendants  are  unlawfully  taking  out  and  carrying 
away,  to  the  irreparable  injury  of  plaintiffs;  that  defendants 
threaten  to  dig  up  and  remove  the  soil  from  said  ground  into 
the  river,  and  leave  said  piece  of  ground  a  barren  waste,  and 
that  it  is  now  well  suited  to  agricultural  purposes;  that 
these  acts  of  defendants  are  a  wanton  and  unnecessary  de- 
struction of  plaintiffs'  property,  and  to  their  injury  in  the 
sum  of,  etc. ;  and  that  defendants  are  insolvent. 

Defendants  also  deny  these  allegations,  except  that  as  to 
the  extent  of  plaintiffs'  improvement,  which  is  not  denied. 
Defendai^s  aver  that  if  it  becomes  necessary  to  remove  the 
garden  fence  of  plaintiff,  they  will  first  pay  him  for  the 
same,  according  to  law. 

The  Court  below  found  "that  defendants,  in  their 
trespass  ^complained  of,  were  working  an  injury  to  [103] 
plaintiffs'  possessions,  and  that  a  continuance  of  the 
same  would  produce  an  irreparable  injury  to  said  posses- 
sions," and  then,  as  stated  in  the  opinion  of  this  Court, 
gave  plaintiff  judgment  on  the  pleadings,  for  the  possession 
of  the  premises,  and  also  perpetuated  the  injunction,  granted 
on  filing  the  complaint,  restraining  defendants  as  prayed  for. 

Defendants  appeal. 

Sobinson,  Beatty  &  Hedcock,  for  Appellants. 

1.  The  denial  of  the  possession  of  plaintiffs  is  sufficient. 
Defendants  were  only  bound  to  deny  plaintiffs'  possession  of 
the  small  piece  of  land  of  which  they  themselves  were  in 
possession. 

2.  The  denial  that  plaintiffs  were  ousted  is  good.  Ouster 
is  a  fact,  not  a  conclusion  of  law. 

3.  Even  if  the  denials  are  insufficient,  and  admit  the  pos- 
session of  plaintiff,  still  defendants  had  a  right  to  enter  for 
mining  purposes.     (Burdge  v.  Smith,  14  Cal.  380.) 

Burt  &  Rhodes,  for  Eespondents. 
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Pleadings  here  are  governed  by  the  Practice  Act,  sec.  37. 
(Pierce  v.  Sabine,  10  Cal.  22.)  And  where  the  pleadings 
are  verified,  the  rules  of  special  pleadings  at  common  law  or 
in  chancerry,  apply.  (Pr.  Act,  sees.  65,  66;  Baker  v.  Bailly, 
16  Barb.  65;  Abb.  Plead.  459-60,  note.)  Denials  in  the 
conjunctive  are  bad.  (Abb.  Plead,  above;  Beach  v.  Barons, 
13  Barb.  305;  7  How.  Pr.  430;  Sherman  v.  N.  Y.  Central 
Mills,  1  Abb.  Pr.  187.)  From  these  authorities  respondents 
say — 1.  There  is  no  denial  in  the  answer  of  an  entry  by 
plaintiffs  under  the  deed  from  Larkin,  because  the  denial  is 
confined  to  the  date  alleged. 

2.  No  denial  of  possession  in  plaintiffs,  because  this 
denial  is  conjunctive  with  actual  occupancy,  and  besides,  is 
not  of  the  same  land  set  out  in  the  complaint. 

3.  The  denial  of  ouster  is  a  denial  of  a  conclusion  of  law. 
The  facts  constituting  ouster  are  admitted,  as  seizin,  entry, 
possession  of  plaintiffs,  entry  of  defendants,  etc.  (Busenius 
V.  Coffee,  14  Cal.  91;  Burke  v.  Table  Mountain  Water  Co., 
12  Id.  403.) 

4.  Plaintiffs  entered  under  a  deed  with  specific  bound- 
aries, and  there  is  no  denial  that,  since  1857,  date  of  tho 
deed,  plaintiffs  have  lived  on  and  occupied  a  great  portion 
of   the  premises,  and  still  cultivate  the  same.      Defend- 
ants are  naked  trespassers;   and  even  if  plaintiffs' 

[104]  ^possession  of  the  small  piece  of  land  held  by  de- 
fendants be  well  denied,  still  plaintiffs  can  recover. 
(Baldwin  v,  Simpson,  12  Cal.  560.) 

Cope,  J.,  delivered  the  opinion  of  the  Court — ^Baldwin,  J., 
and. Field,  C.  J.,  concurring. 

This  is  an  action  to  recover  possession  of  certain  mining 
ground  situated  in  Butte  county.  The  pleadings  are  veri- 
fied. The  plaintiffs  aver  that  they  acquired  from  one  Larkin 
a  title  in  fee  simple  to  a  tract  of  land,  containing  several 
hundred  acres,  and  including  the  mining  ground  in  contro- 
versy; and  they  claim  under  the  title  thus  acquired,  and 
their  actual  possession  of  the  land  at  the  time  of  the  entry 
by  the  defendants.  They  aver  also  that  the  land  was  oc- 
cupied by  them  for  agricultural  and  mining  purposes,  but 
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do  not  state  that  any  use  was  made  of  the  particular  portion 
now  held  by  the  defendants.  The  averment  is  general,  that 
the  whole  tract  was  possessed  and  occupied  for  these  pur- 
poses. The  case  was  tried  by  the  Court  without  a  jury,  and 
after  the  introduction  of  evidence  by  both  parties,  a  judg- 
ment for  the  plaintiflfs  was  rendered  upon  the  pleadings 
alone.  No  facts  are  found,  the  Court  holding  that  the 
material  allegations  of  the  complaint  were  not  denied  by  the 
answer,  and  that  the  plaintiffs  were  therefore  entitled  to  re- 
cover. **The  material  averments  of  the  complaint,"  says 
the  Court,  in  its  decision,  ''are  not  denied  by  the  answer. 
Possession  and  ouster  being  sufficient  to  maintain  the  action, 
I  do  not  deem  it  necessary  to  pass  upon  the  plaintiffs'  title 
derived  from  Larkin."  The  denial  of  this  title  was  regarded 
as  sufficient,  but  as  the  plaintiffs  relied  upon  their  posses- 
sion as  well  as  their  title,  and  as  the  allegation  of  possession, 
and  the  subsequent  allegations  of  the  complaint  were  not 
denied,  it  was  held  that  the  answer  presented  no  obstacle  to 
a  recovery.  The  pleader  evidently  intended  to  deny  specifi- 
cally each  of  these  allegations,  but  it  is  clear  that  he  has 
failed  to  do  so,  and  that  each  and  all  of  the  denials  are 
fatally  defective.  But  while  we  agree  thus  far  with  the 
Court  below,  we  do  not  concur  in  the  conclusion  that  the 
plaintiffs  were  entitled  to  recover  upon  the  pleadings.  The 
defendants  set  up  as  affirmative  matter  in  defence  of  the 
action,  that  at  the  time  they  entered  upon  the  ground  in  dis- 
pute, it  was  a  part  of  the  public  domain  of  the  United 
States,  and  contained  large  and  valuable  deposits  of  gold, 
that  they  entered  upon  and  took  possession  of  it  for  mining 
purposes,  and  that  they  have  since  held  and  used  it  for  such 
purposes  only.  These  facts  being  proved,  the  plain- 
tiffs could  not  recover  without  showing  such  an  *actual  [105] 
and  meritorious  possession  and  occupancy  as  rendered 
the  interference  of  the  defendants  unjust  and  inequitable. 
They  were  not  entitled  to  recover  upon  the  pleadings,  for 
the  reason  that  the  character  of  their  possession  did  not 
appear.  It  is  not  alleged,  as  we  have  already  stated,  that 
this  particular  ground  was  ever  used  by  them  in  any  manner 
whatever.     The  complaint  contains  Ciily  the  broad  general 
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allegation,  that  they  were  in  possession  of  the  land  pur- 
chased of  Larkin,  and  occupied  the  same  for  agricultural 
and  mining  purposes.  This  is  not  such  a  possession  as  can 
be  relied  upon  to  defeat  the  rights  of  a  person  who  has,  in 
good  faith,  located  upon  public  mineral  land  for  the  purpose 
of  mining. 

It  is  provided  by  statute,  ''that  all  lands  in  this  State 
shall  be  deemed  and  regarded  as  public  lands,  until  the 
legal  title  is  shown  to  have  passed  from  the  Government  to 
private  parties."  (Wood's  Dig.,  627.)  The  presumption 
created  bj  this  statute  is  not  necessarily  irreconcilable  with 
the  presumption  of  ownership  arising  from  the  mere  fact  of 
possession.  This  presumption  is  constantly  indulged  in 
favor  of  the  possessor  against  a  trespasser;  but  we  held  in 
Burdge  v.  Smith,  14  Cal.  380,  that  when  a  person  goes  upon 
mineral  land  for  the  purpose  of  mining,  he  cannot  be  pre- 
sumed to  be  a  trespasser;  for  if  the  land  be  not  private 
property,  he  has  the  right  to  enter  upon  it  for  that  purpose; 
and  until  it  is  shown  that  the  title  has  passed  from  the  Gov- 
ernment, the  statutory  presumption  that  it  is  public  land 
must  apply.  The  doctrine,  that  by  mere  entry  and  posses- 
sion, a  right  may  be  acquired  to  the  exclusive  enjoyment  of 
any  given  quantity  of  the  public  mineral  lands  of  the  State, 
has  been  repeatedly  condemned  by  this  Court,  and  if  it 
could  be  maintained,  would  be  fraught  with  the  most  per- 
nicious and  disastrous  consequences.  The  appropriation  of 
these  lands  in  large  tracts  for  agricultural  and  grazing  pur- 
poses, and  the  concentration  of  the  mining  interest  in  the 
hands  of  a  few  persons,  to  the  exclusion  of  the  mass  of  the 
people  of  the  State,  are  some  of  the  evils  which  would 
necesrarily  result  from  such  a  doctrine.  It  must  not  be  un- 
derstood, however,  that  within  the  limits  of  the  mines  all 
possessory  rights  and  all  rights  of  property,  not  founded 
upon  a  valid  legal  title,  are  held  at  the  mercy  and  discretion 
of  the  miner.  Upon  this  subject,  it  is  impossible  to  lay 
down  any  general  rule,  but  every  case  must  be  determined 
upon  its  own  particular  facts.  Valuable  and  permanent  im- 
provements, such  as  houses,  orchards,  vineyards,  etc.,  should 
undoubtedly  be  protected;  as  also,  growing  crops  of  every 
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*description,  for  these  are  as  useful  and  necessary  as  [106] 
i*he  gold  produced  by  the  working  of  the  mines.  Im- 
provements of  this  character,  and  such  products  of  the  soil 
as  are  the  fruits  of  toil  and  labor,  must  be  regarded  as 
private  property,  and  upon  eVery  principle  of  legal  justice 
are  entitled  to  the  protection  of  the  Courts.  But  in  all 
cases  it  must  be  borne  in  mind  that,  as  a  general  rule,  the 
public  mineral  lands  of  the  State  are  open  to  the  occupancy 
of  every  person  who,  in  good  faith,  chooses  to  enter  upon 
them  for  the  purpose  of  mining,  and  the  examples  we  have 
given  may  serve,  in  some  measure,  to  indicate  the  proper 
modifications  of  this  rule,  and  the  restrictions  necessary  to 
be  placed  upon  the  exercise  of  this  right.  It  is  the  duty  of 
the  Courts  to  protect  private  rights  of  property,  but  it  is  no 
less  their  duty  to  secure,  as  far  as  possible,  the  entire  free- 
dom of  the  mines,  and  to  carry  out  and  enforce  the  obvious 
policy  of  the  Government  in  this  respect. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
for  a  trial  upon  the  merits.  The  defendants  should  be  i>er- 
mitted  to  amend  their  answer  upon  such  terms  as  the  Court 
below  may  deem  just  and  proper. 

Judgment  reversed,  and  cause  remanded. 

On  petition  for  rehearing.  Cope,  J.,  delivered  the  opinion 
of  the  Court — ^FiELD,  C.  J.  and  Baldwin,  J.,  concurring. 

The  tone  of  the  petition  in  this  case,  though  disrespect  is 
disclaimed,  is  scarcely  decorous.  We  merely  allude  to  this 
circumstance  that  wo  may  have  no  occasion  to  notice  any 
deviation  from  strict  professional  propriety,  in  this  respect, 
in  future. 

We  still  adhere  to  our  former  view  of  the  case.  The  only 
question  is,  whether  the  mere  possession  of  a  large  tract  of 
mineral  land  is  sufficient  to  support  ejectment,  as  against  a 
person  entering  upon  and  occupying  the  land  for  mining 
purposes.  We  held  that  it  was  not,  and  we  see  no  reason 
for  changing  that  opinion.  The  counsel  for  the  plaintiffs 
seem  to  forget  that  the  case  was  decided  upon  the  pleadings 
alone.  They  say,  "Surely,  no  one  can  suppose  that  where 
a  plaintiff's  case  was  made  out,  the  mere  allegation  of  affirm- 
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ative  matter  by  a  defendant  would  be  sufficient  to  defeat  it." 
Surely,  no  one  can  suppose  that  a  plaintiff  is  entitled  to  re- 
cover upon  the  pleadings,  when  the  answer  contains  affirm- 
ative matter  which,  if  true,  constitutes  a  valid  defence  to  the 

action.  * 

[107]      *The  injunction  must  follow  the  determination  of 
the  legal  rights  of  the  parties;  but  the  Court  is  vested 
with  ample  power  to  preserve  the  property  pending  the  liti- 
gation. 

Behearing  denied. 


mCKS  V.  MICHAEL  et  als. 

Injunction,  Expibatiom  of  ItESTBAiNiNa  Obdeb.  —  Where,  under  the  one  hnn- 
dred  and  Bixteenth  section  of  the  Practice  Act,  an  order  is  made  to  show  cause 
-why  an  injunction  should  not  be  granted,  and  restraining  defendants  until  the 
hearing,  and  on  the  hearing  upon  the  order  the  injunction  is  refused,  the  restrain- 
ing order  expires  by  limitation. 

Appeal,  Effect  of,  on  Restbainino  Obdeb. — An  appeal  from  an  order  refusing 
to  grant  an  injunction  wpon  such  hearing,  or  from  an  order  dissolving  an  injunc- 
tion, does  not  create  an  injunction  or  prolong  the  restraining  order  in  the  former 
case,  nor  revive  it  in  the  latter,  pending  the  appeal. 

Idem,  Stay  of  Pboceedinos.— It  is  only  of  orders  or  judgments  -which  command  or 
permit  acts  to  be  done,  that  a  stay  of  proceedings  on  appeal  can  be  hud. 

Injttnction,  Poweb  of  Coubt. — The  Court  below  may,  on  proper  sliowing,  re- 
vive an  injunction  once  dissolved,  or  grant  an  injunction  previou'-Iy  denied,  and 
this  is  the  extent  of  its  power  when  the  matter  has  been  once  disj)oBed  of. 

Ideu,  not  Gbanted  on  Appeal.— The  Supreme  Court  has  no  power  to  grant  an  in. 
junction  pending  an  appeal. 

*  Injunction,  when  rr  Lies,— The  complaint  avers  title  in  plaintiiT  to  a  tract  of 
land,  that  the  possession  of  defendants  is  forcible  and  unlawful,  that  an  action  for 
forcible  entry  has  been  commenced  by  plaintiff  against  defendants,  and  is  still 
pending  an  1  undetermined,  and  asks  fur  an  injunction  to  restrain  defendants 
from  cutting  and  removing  timber  from  the  land,  without  seeking  in  tliis  suit  to 
bo  restored  to  the  possession,  the  object  of  the  suit  being  to  preserve  the  property 
during  the  pendency  of  that  action.  Held,  tha*;  injunction  lies,  although  no  action 
at  law  has  been  brought  to  try  the  title;  that,  the  jurisdiction  of  equity  in  such 
cases  to  grant,  first,  a  temporary  and  subsequently  a  perpetual  injunction,  does 
not  depend  upon  the  question  whether  or  not  such  action  at  law  has  been  brought, 
that  the  iiile  under  the  English  Chancery  system  was  the  same,  and  that  our  stat- 
ute is  not  more  restrictive. 

Idem,  Pbactice.— Where  the  title  of  plaintiff  is  disputed  in  the  answer,  the  usual 
practice  has  been  to  ask  the  assistance  of  equity  in  aid  of  an  action  at  law;  but 
there  are  many  cases  in  which  the  powers  of  a  Court  of  equity  have  been  invoked 


*  Cited,  3roro  v.  Massini,  82  Cal.  504;  Bli^s  «.  Suporior  Ct.  G2  J3al.  544;  Hcinlen 
Cros! 
Bilva  0. 


V.  CrosM,  C.)  Cal.  47;  Swift  v.  Shepaid,  G4  Cal.  424;  liichards  v.  Dower,  64  GaL  Git 
V.  Garcia,  Go  Cal.  502.    See  6<i  Mo.  75.  ^ 
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in  the  first  iustance.  And  equity  generally  directs  an  issue  at  law  as  to  the  title, 
and  awaits  tlie  action  of  the  Court  of  law  upon  that  i.s8ue. 

ilDEii,  WH£N  Issued. — Injunctions  to  rcsiraiu  injuries  in  the  nature  of  waste 
should  not  be  issued  before  the  hearing  on  the  ni(;rits,  except  in  caaes  of  urgent 
necessity,  or  when  the  subject-mattir  of  the  complaint  is  free  from  controversy, 
or  irreparable  mischief  will  be  produced  by  its  continuance.  But  in  all  cases 
where  tlte  right  is  doubtful,  the  Court  should  direct  a  trial  at  law,  and  in  the 
meantime  grant  a  temporary  injunction  to  restrain  all  injurious  procetdiugs,  if 
there  be  danger  of  irreparable  mischief. 

'  Idbm,  in  Cases  or  Waste.— In  cases  of  waste,  if  anything  is  about  to  be  abstracted 
from  the  land  which  cannot  bo  i-estured  in  spt^cie^  it  is  no  objection  to  the  injunc- 
tion that  the  party  making  it  may  possibly  recover  what  others  may  deem  an 
equivalent  in  money. 

Idem,  Puactijt:.  —  On  application  for  injunction  to  restrain  waste,  or  mischief 
analogous  U)  waste,  plaintiff  may  read  affidavits  contradicting  the  answer  upon  all 
the  matters  in  controversy,  including  questions  of  title. 

'  Idem,  Grantixo,  im  Disceetion. — Granting  and  continuing  injunctions  rest  very 
much  in  the  sound  discretion  of  the  Court,  to  be  governed  by  the  nature  of  the 
case. 

Idem,  Affidavits  in  Suppobt  of  Complaint. — Where,  on  motion  for  a  temporary 
injunction,  an  order  is  made  requiring  defendants  to  show  cause  why  such  in- 
junction should  not  issue,  and  defendants  file  their  answer  contradicting  the  alle- 
gations of  the  complaint,  and  setting  up  new  matter  in  defence  of  the  action. 
IleUl,  that  plaintiff  may,  at  the  hearing  of  the  rule,  read  afiidavits  in  support  of 
his  complaint. 

Idem,  Pil\ctice. — The  object  of  the  practice  of  issuing  an  order  to  sliow  cause  before 
granting  the  injunction,  is  to  enable  the  parties  to  present  the  case  on  the  merits. 

Appeal  from  the  Sixth  District. 

Application  for  mandamus  to  compel  the  Court  below  to 
fix  the  amount  of  a  suspensive  appeal  bond,  on  an  appeal 
from  an  order  refusing  to  grant  an  injunction  and  dissolving 
a  restraining  order  issued  under  the  one  hundred  and  six- 
teenth section  of  the  Practice  Act. 

The  suit  was  for  possession  of  land.  The  bill  charged 
that  plaintiff  had  for  a  number  of  years  past  been  in  peace- 
able possession  of  a  piece  of  land  called  **  Hicks'  Pocket;" 
that  the  land  was  and  for  a  long  time  past  had  been  inclosed; 
that  he  had  good  title  to  the  land,  and  that  defendants,  in 
the  latter  part  of  August,  1859,  entered  forcibly  upon  it  and 
by  means  of  threats,  numbers,  and  intimidations,  retained 
the  possession;  that  he  had  brought  an  action  of  forcible 
entry,  etc.,  against  a  part  of  defendants;  that  pending  the 
suit  for  forcible  entry,  defendants  were  cutting  the  timber 

^  Cited,  More  v.  Massini,  32  Cal.  594.  *  Cited,  DeOodey  v.  Godey,  39  Cal.  167. 
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and  destroying  the  freehold;  that  the  defendants  were  insol- 
vent, etc. 
The  answer  denied  the  allegations. 

jRobinson,  Beatty  &  H.eac<xky  for  the  writ. 

E,  B*  Crocker^  contra. 

Field,  0.  J.,  delivered  the  opinion  of  the  Court — Baldwin, 
J.,  and  Cope,  J.,  concurring. 

[109]  *Upon  the  complaint  in  this  cause,  application  was 
made  for  an  injunction.  The  County  Judge,  to  whom 
the  application  was  made,  issued  an  order  upon  the  defend- 
ants, returnable  on  the  twenty-ninth  of  October,  to  show 
cause  why  an  injunction  should  not  issue  as  prayed  for,  and 
restraining  them  from  the  commission  of  the  acts  which  are 
the  subject  of  complaint,  **  until  the  hearing  of  the  whole 
matter."  The  hearing  upon  the  order  was  continued  until 
the  eighth  of  December,  when,  by  consent  of  the  parties,  it 
was  brought  on  before  the  District  Judge,  who,  after  argu- 
ment, refused  the  injunction,  and  dissolved  the  restraining 
order.  The  plaintiff  soon  after  applied  to  the  Judge  to  fix 
the  amount  of  a  suspensive  appeal  bond,  stating  that  it  was 
his  intention  to  appeal  from  the  order,  and  that  he  had 
taken  the  necessary  steps  for  that  purpose.  The  Judge  re- 
fused the  application,  so  far  as  to  fix  the  amount  of  a  bond 
with  a  view  to  its  operation  to  revive  the  restraining  order, 
or  as  an  injunction  pending  the  appeal.  Hence  the  motion, 
for  the  mandamus. 

The  restraining  order  expired  by  its  own  limitation.  It 
was  issued  under  the  provisions  of  the  one  hundred  and  six- 
teenth section  of  the  Practice  Act,  and  was  intended  only 
as  a  restraint  upon  the  defendants,  until  the  propriety  of 
granting  the  provisional  remedy  of  a  temporary  injunction 
could  be  determined,  after  hearing  the  parties.  The  con- 
cluding words  of  the  order  do  not  operate  to  change  it  into 
an  injunction  pending  the  suit.  They  only  refer  to  the 
whole  matter  on  the  motion,  and  not  to  the  whole  matter  in 
controversy.     The  construction  insisted  uj  on  by  counsel  is 
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iDConsistent  with  the  verj  object  of  the  requirement  to  show 
canse.  The  direction  of  the  District  Judge  that  the  re- 
straining order  be  dissolved  was  unnecessary,  and  was  prob- 
ably inserted  out  of  abundant  caution. 

It  follows  that  no  injunction  was  granted  in  the  case,  but 
expressly  refused.  The  appeal  then  which  the  plaintiff  has 
taken,  or  proposes  to  take,  is  only  from  an  order  refusing  an  , 
injunction,  and  the  simple  question  is  presented,  whether  an 
appeal  from  an  order  of  this  character  can  operate  to  create 
an  injunction,  or  to  prolong  a  restraining  order,  until  the 
ruling  of  the  Judge  can  be  reviewed  by  the  appellate  Court. 
It  is  clear  that  no  such  effect  can  be  given  to  an  appeal, 
even  when  the  most  ample  bond  of  indemnity  is  tendered. 
Where  an  injunction  has  been  refused,  there  is  nothing  ope- 
rative. A  stay  can  only  be  sought  of  that  which  has  an  ex- 
istence, and  by  its  operation  is  supposed  to  work  injury  to 
the  appellant.  It  is  therefore,  from  the  nature  of  the 
case,  *only  of  orders  or  judgments  which  command  or  [110] 
permit  some  acts  to  be  done,  that  a  stay  of  proceed- 
ings can  be  had.  (Merced  Mining  Co.  v,  Fremont,  7  Cal. 
132.)  Nor  can  an  appeal  operate  to  create  an  injunction 
under  any  circumstances.  Injunctions  are  writs  or  orders 
of  an  extraordinary  nature,  and  are  never  issued  without  a 
special  direction  of  a  Judge  or  the  Court.  To  allow  an  ap- 
peal to  have,  in  any  case,  the  effect  of  creating  an  injunction 
would  be  in  conflict  with  both  precedent  and  principle,  and 
would  in  fact  confer  a  power  upon  parties  of  the  most 
dangerous  character.  We  do  not  understand  the  learned 
counsel  of  the  plaintiff  as  insisting  upon  any  such  doctrine, 
but  as  contending  that  the  direction  of  the  District  Judge 
discharging  the  restraining  order  amounts  to  an  order  dis- 
solving an  existing  injunction,  and  that  the  restraining  order 
may  be  continued  in  force  by  a  suificient  bond  pending  the 
appeal.  We  do  not  think  the  two  cases  alike.  We  think 
the  restraining  order  expired  by  its  own  limitation;  but  for 
the  purposes  of  the  argument,  we  will  regard  the  order  as  a 
temporary  injunction,  and  the  appeal  as  being  made  from  an 
order  dissolving  the  same.  The  plaintiff  is  in  no  better 
condition  upon  this  hypothesis.     An  appeal  does  not  revive 
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an  injunction  once  dissolved.  This  has  been  so  often  ad- 
judicated that  it  is  only  necessary  to  refer  to  the  authorities. 
In  Hoyt  V.  Gelston,  13  John.  139,  an  injunction  to  stay  pro- 
ceedings at  law  was  dissolved,  and  the  party  immediately 
entered  an  appeal  from  the  order  of  dissolution.  When  the 
case  at  law  was  called  for  trial,  the  defendant,  who  had  ob- 
tained the  injunction  in  the  Court  of  Chancery,  insisted  that 
the  effect  of  the  appeal  taken  by  him  was  to  suspend  the 
operation  of  the  order  of  dissolution  and  to  revive  the  in- 
junction, but  the  Court  ordered  the  trial  to  proceed,  and  the 
Supreme  Court  held  there  was  no  irregularity  in  the  pro- 
ceeding, observing  that,  "to  give  such  effect  (that  of  a  stay 
of  proceedings,  as  if  the  injunction  were  in  force)  would  be 
very  mischievous  in  practice,  and  serve  as  a  great  engine  of 
delay." 

In  Wood  V.  Dwight,  7  Johns.  Ch.  295,  an  injunction  stay- 
ing execution  at  law  was  dissolved,  and  from  the  order  of 
dissolution  an  appeal  was  taken  to  the  Court  of  Errors.  The 
defendant  thereupon  moved  to  proceed  at  law,  notwithstand- 
ing the  appeal,  and  in  deciding  the  motion.  Chancellor  Kent 
said:  **That  after  an  order  dissolving  an  injunction,  or  dis- 
charging a  party  from  a  writ  of  tie  exeat,  was  duly  entered, 
no   subsequent  appeal  by  the  dissatisfied  party  could,  of 

itself,  affect  the  validity  of  the  order,  or  revive  the 
[111]  process,  and  give  it  force  *and  effect.     An  appeal 

only  stays  future  proceedings  in  the  Court;  but  here 
is  no  further  proceeding.  The  order  is  perfect  and  finished, 
eo  instanti  that  it  is  entered;  and  if  the  injunction  could  be 
revived  by  the  mere  act  of  the  party  in  filing  an  appeal,  it 
would  be  giving  to  him,  not  only  a  power  of  control  over  the 
orders  of  the  Court,  but  of  creating  an  injunction.  The 
Supreme  Court  of  this  State,  in  Hoyt  r.  Gelston,  13  Johns. 
139,  held,  that  an  injunction  was  not  revived  by  an  appeal, 
so  as  to  operate  a  stay  of  proceedings  at  law;  and  the  Su- 
preme Court  of  the  United  States,  in  Young  v.  Grundy,  6 
Cranch,  51,  held,  that  no  appeal  would  even  lie  upon  an 
interlocutory  order  dissolving  an  injunction.  Whether  an 
appeal  can  be  sustained,  is  a  question  for  the  Court  of 
Errors;  but  supposing  it  can  be  sust  lined,  it  is  impossible 
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that  a  process  that  is  duly  discharged,  and  functus  officioy 
can  be  re\ived  by  the  mere  act  of  the  party.  How  could 
this  Court  undertake  to  enforce  the  process,  and  punish  con- 
tempts of  it,  in  the  very  face  of  the  order  dissolving  it? 
When  a  process  is  once  discharged  and  dead,  it  is  gone 
forever;  and  it  never  can  be  revived,  but  by  a  new  exertion 
of  judicial  power.  It  is  sufficient,  in  this  case,  to  declare 
that  the  defendant  is  entitled  to  pursue  his  remedy  at  law, 
equally  as  if  no  injunction  had  issued;  and  no  special  leave 
to  proceed  is  requisite."  (See  also  Garrow  v.  Carpenter,  4 
Stew.  &  P.  336;  Boren  v.  Chisholm,  3  Ala.  513.) 

The  case  of  Hart  v.  The  Mayor,  Aldermen,  etc.,  of  Albany, 
3  Paige,  381,  is  not  in  conflict  with  the  authorities  we  have 
cited.  Indeed,  the  Chancellor  in  that  case  expressly  recog- 
nizes and  approves  them,  and  holds  th|it  an  appeal  from  an 
order  dissolving  an  injunction  does  not  suspend  the  opera- 
tion of  the  order  so  as  to  entitle  the  appellant  to  sjbay  the 
proceedings  as  a  matter  of  right.  He,  however,  was  of 
opinion  that,  as  a  matter  of  discretion,  he  could  exercise 
jurisdiction  to  restrain  the  defendants,  stating  that  the  grant- 
ing of  the  order  for  the  injunction  would  "unquestionably 
be  an  original  exercise  of  judicial  power  over  the  parties  in 
the  cause.'*  He  therefore  granted  in  that  case  a  temporary 
injunction,  pending  the  appeal,  but  it  was  an  original  pro- 
ceeding, not  a  revival  of  the  injunction  which  had  been 
dissolved. 

We  are  not  called  upon  to  decide  whether  we  could,  in 
the  exercise  of  a  reasonable  discretion,  to  give  full  effect  to 
oiur  appellate  jurisdiction,  under  special  circumstances  direct 
an  original  writ  of  injunction  to  issue  from  this  Court, 
to  stay  proceedings  pending  an  appeal.  No  *case  [112] 
calling  for  the  exercise  of  any  such  discretion  is  pre- 
sented to  us. 

We  are  clear  that  the  Court  below  possesses  no  such 
power.  That  Court  may,  upon  a  proper  showing,  revive  an 
injunction  once  dissolved,  or  grant  an  injunction  previously 
denied,  and  to  that  extent  only — when  the  matter  has  been 
once  disposed  of — does  its  jurisdiction  extend. 

Motion  for  the  peremptory  mandamus  denied. 
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After  the  mandamus  was  refused,  the  plaintiff  appealed  to 
the  Supreme  Court  from  the  order,  as  is  stated  in  the  opinion 
•was  his  intention,  and  applied  to  this  Court  for  a  temporary 
injunction,  pending  the  appeal.  This  Court  issued  the  writ. 
A  motion  was  thereupon  made  by  the  respondents  to  dissolve 
the  same.  The  motion  to  dissolve,  and  the  appeal  from  the 
order  refusing  to  grant  an  injunction,  were  heard  together. 

Robinson^  Beatty  &  Heacock,  for  Appellant,  and  against  the 
motion. 

I.  This  Court  can  grant  a  restraining  order  to  preserve 
property  pending  an  appeal,  on  the  general  principle  that 
every  Court  has  power  to  preserve  property,  the  subject  of 
litigation  before  it,  from  destruction;  and  the  fact  that  a 
Court  is  one  of  appellate  jurisdiction  does  not  deprive  it  of 
this  power.  It  is  a  power  essential  to  make  effectual  the 
right  of  appeal.  (Const.,  Art.  6,  sec.  4;  2  Moorhead  & 
Brown's  Dig.  (Ky.)  812;  Id.  vol.  i.,  pp.  61,  62.) 

II.  The  Court  below  erred  in  excluding  testimony  in 
support  of  the  complaint.  (Pr.  Act,  sec.  118;  Krom  v^ 
Hagan,  4  How.  Pr.  225;  Schummacker  v.  Bef.  Dutch  Church 
of  Kingston,  5  Id.  268;  Miner  v,  Terry,  6  Id.  208;  Crocker 
V.  Baker,  3  Abb.  Pr.  183;  Notes  in  Voorhies*  Code,  272-4; 
and  notes  to  sees.  225,  226,  9  Paige  Ch.  504.) 

m.  Equity  has  jurisdiction  to  grant  the  injunction,  with- 
out there  being  any  suit  at  law  to  try  the  title.  (7  Ves.  305; 
6  Id.  147;  18  Id.  184;  17  Id.  281;  Id.  128;  Id.  110.) 

E.  B.  Crocker^  for  Bespondents,  and  for  the  motion  to 
dissolve. 

I.  This  Court  has  no  power  to  grant  an  injunction  in  a 
case  like  this. 

The  Constitution  only  confers  appellate  jurisdiction  upon 
this  Court,  adding:  "They  shall  also  have  power  to  issue  all 
other  writs  and  process  necessary  to  the  exercise  of 
[113]  their  appellate  jurisdiction."  (Kane  v.  *Whittick,  8 
Wend.  229;  C'Uder  v.  Knickerbocker,  2  Cow.  31; 
Campbell  v.  Stokes,  2  Wend.  145;  Houghton  v,  Starr,  4  Id. 
175;  Graham  on  Jurisdiction,  606.) 
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"Appellate  jurisdiction,"  ex  vi  termini,  implies  a  resort 
from  an  inferior  to  a  superior  tribunal,  for  the  purpose  of 
revising  the  judgments  of  the  former.     (Hardin,  308.) 

And  where  "writs"  are  spoken  of,  they  refer  to  the  means 
of  revising  the  judgments  of  the  inferior  Courts. 

And  the  appellate  Court  cannot  entertain  jurisdiction  to 
inquire  into  any  matter  not  first  acted  on  by  the  inferior 
Court.  (Smith  v.  Carr,  Hardin,  305.)  This  appellate  power 
is  confined  to  the  revision  of  matters  of  law  arising  on  the 
face  of  the  record.    (Commonwealth  t?.  Porter,  1  Marsh.  45.) 

A  mandamus  cannot  be  awarded  by  a  mere  appellate  Court, 
except  to  revise  and  correct  a  judicial  decision.  (Hardin, 
609;  1  Bibb,  496,  310,  311;  6  Litt.  28.) 

An  appellate  Court  can  only  revise  the  adjudications  of  an 
inferior  Court,  wherein  the  rules  of  law  or  principles  of 
equity  appear  from  the  files,  records,  or  exhibits  of  such 
Court  to  have  been  erroneously  determined.  (Beaubim  v. 
Hamilton,  3  Scam.  213.)  Granting  a  lien  upon  its  own 
judgment  would  be  the  exercise  of  original  jurisdiction. 
(Preston  v.  Daniels,  2  Greene,  536.) 

This  Court  has  decided  that,  being  strictly  an  appellate 
tribunal,  it  cannot  issue  a  writ  of  quo  warranto.    (1  Cal.  85.) 

It  is  an  essential  criterion  of  appellate  jurisdiction,  that  it 
revises  proceedings  already  instituted,  and  does  not  institute 
them.  (The  People  t?.  Turner,  1  Cal.  143,  citing  Marbury  v. 
Madison,  1  Cranch,  137,  and  other  cases.) 

The  appellate  Court  cannot  grant  an  injunction  which  has 
been  refused  by  the  Court  of  Chancery.  (Mayo  v.  Haines, 
2  Munf.  423;  Bead  v.  Murphy,  2  Greene,  Iowa,  568;  Barry 
V.  Gunn,  2  Haywood,  67.) 

In  case  of  necessity  for  an  injunction  pending  an  appeal, 
the  application  must  first  be  made  to  the  District  Court,  and 
if  refused,  when  it  should  have  been  granted,  then  such 
order  of  refusal  could  be  reviewed  by  this  Court,  and  that, 
too,  without  delay.  But  the  point  is,  that  the  very  order 
applied  for  must  have  been  first  applied  for  to  the  District 
Court. 

It  is  urged  that  it  was  necessary,  in  order  to  preserve 
the  property  Spending  the  appeal;  but  this  power  of  [114"] 
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preserving  the  property  of  our  citizens  is  vested  by  the  Con- 
stitution in  the  District  Court,  and  this  Court  can  only 
revise  and  correct  their  action.  The  fact  that  an  appeal  is 
pending  can  make  no  difference,  as  the  pendency  of  the  ap- 
peal does  not  divest  the  District  Court,  as  a  Court  of  origi- 
nal jurisdiction,  of  its  power  to  protect  the  property,  where 
a  proper  case  is  presented  for  its  action. 

On  this  question,  as  to  how  far  Courts  can  go  in  the  exer- 
cise of  appellate  jurisdiction,  see  Johnson  v.  Lancaster,  5 
Geo.  39;  Mansony's  Case,  1  Ala.  98;  19  Vt.  219;  Binford  v. 
Alston,  4  Dev.  354;  Bank  of  Newbern  v.  Stanly,  2  Dev.  476. 

II.  The  District  Court  properly  refused  the  injunction, 
because  the  answer  denied  all  the  material  allegations  of  the 
complaint.  (1  Eden  Inj.  146,  note  1;  1  Johns.  Ch.  211;  2  Id. 
205;  4  Id.  31;  Crandall  v.  Woods,  6  Cal.  449;  Gardner  v. 
Perkins,  9  Id.  553;  Burnett  v.  Whitesides,  13  Id.  156.) 

This  case  is  governed  by  sec.  116  of  the  Practice  Act, 
which  makes  no  provision  authorizing  the  plaintiflF  to  fortify 
his  complaint  by  affidavits  against  the  denial  of  the  answer, 
upon  the  hearing  of  the  motion  for  an  injunction,  and  it 
therefore  leaves  the  law  in  such  case  as  it  was  previously. 

III.  The  District  Court  properly  refused  the  injunction, 
because  the  answer  denied  plaintiff's  title,  and  set  up  an  ad- 
verse title  in  defendants,  there  being  no  action  at  law  pend- 
ing to  determine  the  title. 

An  injunction  to  stay  waste  or  trespass  will  not  be  granted 
when  the  plaintiff's  title  is  disputed  by  the  answer.  (2  Eden 
Inj.  233,  and  note;  19  Ves.  147;  7  Id.  305;  8  Id.  89;  16  Id. 
66.) 

Injunction  to  stay  waste  will  not  be  granted  when  the  right 
is  doubtful,  or  when  the  defendant  is  in  possession,  claiming 
adversely,  and  an  undetermined  action  of  ejectment  is  pend- 
ing between  the  parties.    (4  Johns.  Ch.  21.) 

The  plaintiff  must  ask,  not  merely  for  a  temporary  injunc- 
tion, but  his  complaint  must  show  a  case  entitling  him  to 
final  relief  by  a  perpetual  injunction.  (6  How.  Pr.  89;  7  Id, 
17;  5  Id.  463.) 

On  the  motion  to  dissolve  the  injunction,  Cope,  J.,  at  the 
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July  Term,  1860,  delivered  the  opinion  of  the  Court — ^Bald- 
win, J.,  concurring. 

A  motion  is  made  in  this  case  to  dissolve  an  injunction 
granted  by  this  Court,  pending  the  appeal.  An  ex- 
amination of  the  question  has  ^satisfied  us  that  we  [115] 
had  no  authority  to  issue  the  writ.  No  such  authority 
has  been  given  to  us  by  the  Legislature;  and  we  regard  the 
matter  as  involving  a  mere  question  of  practice,  and  the 
Legislature  as  having  full  and  entire  control  of  the  subject. 
The  injunction  must,  therefore,  be  dissolved,  and  it  is  so 
ordered. 

On  the  appeal  from  the  order  refusing  to  grant  the  injunc- 
tion. Cope,  J.,  at  the  same  Term  delivered  the  opinion  of  the 
Court — Baldwin,  J.,  concurring. 

This  is  an  action  to  enjoin  the  defendants  from  cutting 
and  removing  timber  from  land  claimed  by  the  plaintiff.  It 
is  contended  that  the  averments  of  the  complaint  are  insufB- 
cient  to  maintain  the  action.  The  grounds  of  objection  are, 
that  it  appears  that  the  defendants  are  in  possession  of  the 
property,  and  that  no  action  has  been  brought  for  the  pur- 
pose of  testing  the  legal  rights  of  the  parties.  The  title  of 
the  plaintiff  is  distinctly  averred,  and  it  is  alleged  that  the 
possession  of  the  defendants  is  forcible  and  unlawful,  and 
that  an  action  for  a  forcible  entry  has  been  commenced  by 
the  plaintiff,  and  is  still  pending  and  undetermined.  The 
object  of  the  present  proceeding  seems  to  be  to  preserve  the 
property  during  the  pendency  of  that  action.  The  plaintiff 
does  not  ask  to  be  restored  to  the  possession,  but  he  sets 
forth  in  the  complaint  all  the  averments  necessary  to  raise 
an  issue  upon  the  question  of  title,  and  also  upon  every 
other  question  involved  in  the  merits  of  the  controversy.  If 
ho  is  the  owner  of  the  property,  the  relief  which  he  asks  is 
of  the  utmost  importance,  and  he  is  undoubtedly  entitled  to 
it  in  some  form.  The  question  is,  whether  he  is  entitled  to 
it  under  the  peculiar  circumstances  of  this  case. 

In  looking  into  the  cases  of  this  character  in  which  Courts 
of  equity  have  interposed  by  injunction,  we  do  not  find  that 
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tlie  jurisdiction  has  ever  been  questioned  upon  the  ground 
that  no  action  at  law  had  been  brought  to  try  the  title.  It 
has  been  frequently  decided  that,  where  the  title  of  the 
jjlaintiff  is  disputed  by  the  answer,  an  injunction  could  not 
bo  granted  until  the  final  hearing  of  the  cause;  but  there  is 
no  case  in  which  it  has  been  held  that  a  legal  determination 
of  the  question  of  title,  or  the  pendency  of  a  suit  for  that 
l^urpose,  was  essential  to  the  equitable  jurisdiction  of  the 
Court.  The  usual  practice  has  been  to  ask  the  assistance  of 
equity  in  such  cases  in  aid  of  an  action  at  law;  but  there  are 
many  cases  in  which  a  diiFerent  course  has  been  pursued, 
and  the  powers  of  a  Court  of  equity  invoked  in  the 
[116]  first' instance.  *Where  the  title  of  the  plaintiff  is  dis- 
puted, and  no  action  at  law  has  been  brought,  the 
practice  has  generally  been  to  direct  an  issue  to  be  tried  by 
a  Court  of  law,  and  to  await  the  action  of  such  Court  upon 
the  issue  so  directed.  The  jurisdiction  in  such  cases  rest^ 
upon  the  ground  of  irreparable  mischief,  and  the  policy  of 
preventing  a  multii^licity  of  suits,  the  remedy  at  law  being 
entirely  inadequate  as  a  means  of  redress. 

The  injuries  complained  of  in  this  case,  and  against  which 
the  plaintiff  asks  to  be  protected,  are  in  the  nature  of  waste, 
and  it  is  observed  in  Eden  on  Injunctions,  233,  that  a  Com*t 
of  equity  is  always  more  ready  to  listen  to  an  application 
for  an  injunction  on  the  ground  of  waste  than  on  that  of 
trespass.  The  old  rule  was,  that  an  injunction  to  prevent 
waste,  or  trespasses  in  the  nature  of  wast«,  could  only  be 
granted  when  the  parties  stood  in  the  relation  of  landlord 
and  tenant,  and  not  where  the  party,  doing  the  act  com- 
plained of,  was  a  mere  stranger.  But  this  rule  has  been 
relaxed.  **And  the  relaxation,"  says  an  able  annotator, 
**  stands  upon  sound  principle;  for,  in  many  cases,  ir- 
remediable mischief  might  be  done  to  the  inheritance,  if  an 
injunction  vrere  refused."  (See  note  to  Hanson  v.  Gardiner, 
7  Ves.  305.)  It  is  said,  in  the  same  note,  that  the  lord  of  a 
manor  may,  in  respect  of  his  manorial  rights,  obtain  an  in- 
junction against  trespass,  in  the  nature  of  waste,  which  goes 
to  deprive  him  of  part  of  the  substance  of  his  inheritance. 
This,  indeed,  is  the  very  ground  upon  which,  in  such  cases, 
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injunctions  are  granted;  the  defendant  might,  possibly,  be 
able  to  pay  for  the  mischief  done,  if  it  could  ultimately  be 
proved  that  his  acts  were  tortious;  but,  if  anything  is  about 
to  be  abstracted  which  cannot  be  restored  in  specie,  no  man 
ought  to  be  liable  to  have  that  taken  away  w^hich  cannot  be 
replaced,  merely  because  he  may  possibly  recover,  what 
others  may  deem,  an  equivalent  in  money.  Of  course  an 
injunction  should  not  be  issued,  even  to  stay  waste,  before  a 
hearing  on  the  merits,  except  in  cases  of  urgent  necessity, 
or  when  the  subject-matter  of  the  complaint  is  free  from 
controversy,  or  irreparable  mischief  will  be  produced  by  its 
continuance.  But  in  all  cases  where  the  right  is  doubtful, 
the  Court  should  direct  a  trial,  and  in  the  meantime,  if  there 
be  any  danger  of  irreparable  mischief,  a  temporary  injunc- 
tion should  be  ordered,  so  as  to  restrain  all  injurious  pro- 
ceedings. 

It  was  formerly  held,  that  affidavits  could  not  be  read  in 
any  case  for  the  purpose  of  contradicting  the  answer;  but 
the  policy  of  preventing  irreparable  mischief  has  in- 
troduced an  exception  to  this  rule  in  *case3  of  waste,  [117] 
or  of  mischief  analogous  to  waste.  It  has  been  con- 
tended, that  this  exception  does  not  extend  to  questions  of 
title;  but  it  seems  now  to  be  settled  that  affidavits  may  be 
read  against  the  answer  in  such  cases,  in  respect  to  all  mat- 
ters of  controversy.  Indeed,  the  granting  and  continuing  of 
injunctions  rest  very  much  in  the  sound  discretion  of  the 
Court,  to  be  governed  by  the  nature  of  the  case. 

"What  we  have  said  is  sufficient  to  show  the  liberality  with 
which  relief  is  administered  in  equity  cases  analogous  to  the 
case  at  bar.  We  do  not  hesitate  to  say  that  under  the  Eng- 
lish Chancery  system  nothing  more  would  be  required  to 
maintain  the  action  than  the  plaintiff  has  set  forth  in  the 
complaint  in  this  case,  and  we  do  not  understand  that  our 
statute  has  introduced  rules  upon  the  subject  of  a  more 
stringent  and  restrictive  character. 

In  the  Court  below,  a  question  arose  as  to  the  right  of 
the  plaintiff  to  read  affidavits  in  support  of  the  complaint, 
on  a  motion  for  a  temporary  injunction.  An  order  had  been 
made  requiring  the  defendants  to  show  cause  why  such  an 
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injunction  should  not  be  issued,  and  in  response  to  this 
order,  they  had  filed  an  answer  controverting  the  allegations 
of  the  complaint,  and  setting  up  new  matter  in  defence  of 
the  action.  The  Court  held  that  nothing  could  be  consid- 
ered but  the  complaint  and  answer.  This  was  clearly  er- 
roneous. The  object  of  the  order  could  only  have  been  to 
enable  the  parties  to  present  the  case  on  its  merits,  and  we 
can  conceive  of  no  other  object  which  the  Legislature  could 
have  had  in  providing  for  such  a  practice.  We  have  already 
held,  that  upon  such  an  order,  the  right  to  the  injunction  is 
to  be  regarded  as  adjudicated  by  the  decision  at  the  hearing. 
(See  Natoma  Water  and  Mining  Go.  v.  Parker,  16  Cal.  83.) 

The  appeal  is  from  an  order  refusing  a  temporary  injunc- 
tion, and  it  follows  that  the  order  is  erroneous,  and  must  be 
reversed.     Ordered  accordingly. 


SEAECY  V.  GKOW. 

^  Election  Coktebt,  Pboceedinos  on.— In  a  proceeding  by  an  elector  to  contest 
the  right  to  an  office  of  a  party  returned  as  electa  thereto  at  a  general  election, 
the  defendant  first  mored  to  dismiss  the  proceedings.  His  motion  being  over- 
ruled, he  declined  to  answer  the  statement  filed  by  the  contestant,  and  the  Court, 
without  proof  by  either  party,  annulled  the  election.  Held,  that  this  was  error, 
and  that  the  proceeding  should  have  been  dismissed. 

'Idem. — ^The  publio  is  interested  in  a  contest  of  this  character:  it  is  not  a  matter 
solely  between  the  parties  to  the  record,  and  tlie  popular  will  is  not  to  be  set 
aside  upon  the  mere  failure  of  a  party  to  respond  to  charges  allied  against  his 
right  by  an  individual  elector.  It  is  not  sufficient  that  ample  causes  of  contest 
bo  set  forth  in  the  statement  filed  by  a  contestant:  their  truth  must  be  established 
by  clear  proof,  before  an  election  can  be  annulled. 

•  State  Office,  EuoisiLirY  to. — Under  the  twenty-first  section  of  Art.  IV.  of  the 
Constitution  of  this  State,  a  person  holding  tlie  Ft-deral  office  described  in  tliat 
section,  is  incapable  of  being  elected  to  a  State  office.  He  cannot  rc'ccivo  votes 
cast  so  as  to  give  him  a  right  to  take  the  State  office  upon  or  after  resigning  the 
Federal  office.  The  word  '*  eligible"  in  this  section  means  capable  of  being 
chosen;  the  subject  of  selection  or  choice. 

OrriCE,  Compensation. — The  term  •'compensation,"  in  section  21,  Art.  IV.  of  the 
Constitution  of  this  State,  means  the  income  of  the  office,  not  the  profit  over  and 
above  the  necessary  eipenses  of  the  office. 

1  Proof  i-eqnisite,  default  cannot  be  taken,  cited.  Keller  v.  Chapman,  34  Cal.  G40. 

*  Cited,  Norwood  «.  Kcuficld,  30  CaL  400;  Pcoplu  o.  Hulden,  28  Cal.  13J;  Coglan 
«.  Beard,  67  Cal.  807. 

•  Alien,  political  rights  of,  cited,  Wal titer  v.  Rabolr,  30  Cal.  1 PO.  Constmctive  right 
to  office,  harmonized,  Hatterlee  v.  Kan  Francisco.  23  CaL  32u.  Bee  GJ  Ind.  511;  90 
Xnd.  801;  90  Ind.  87G;  11  Nev.  886;  25  La.  An.  277. 
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1  Election  Co^•TEST,  AcnoN  Constbueo.— In  suit  under  our  statute  by  an  elector, 
to  contettt  an  election,  he  becomes  a  party,  and  ip  responsible  for  costs  if  he  fail. 
The  Court  has  no  discretion  to  dismiss  or  entertain  the  case,  as  it  deems  the 
public  interest  requires.  Nor  has  the  State's  Attorney  such  discretion.  The  case 
is  prosecuted  like  any  other  action  instituted  by  a  private  citizen,  subject  only  to 
the  proTisions  of  the  statute. 

Appeal  from  the  County  Court  of  Siskiyou. 

This  was  a  proceeding  under  the  statute  providing  for 
contesting  elections.     Defendant  appeals. 

George  Cadwalculer,  for  Appellant. 

The  default  of  the  defendant  did  not  waive  the  necessity 
of  proof.  The  people  of  the  State  are  interested  in  the 
result  of  such  controversies. 

Soge  dk  Wilson  and  McCann  &  Ganoid^  of  Counsel. 

Boshorough  &  Berry y  for  Bespondent. 

This  is  a  civil  cause,  and  the  default  of  the  defendant  ad- 
mits the  facts  alleged  against  him.  (Wood's  Dig.,  Art.  2163, 
sec.  63.) 

Field,  C.  J.,  delivered  the  opinion  of  the  Court — ^Baldwin, 
J.,  concurring. 

At  the  general  election  held  in  September,  1859,  the  de- 
fendant was  returned  elected  to  the  office  of  Sheriff 
of  Siskiyou  county,  and  the  ^present  proceeding  was  [119] 
taken  to  contest  his  right  to  the  office.  A  motion  to 
dismiss  the  proceeding  was  overruled,  and  the  defendant  de- 
clining to  answer  the  statement  filed  by  the  contestant,  the 
Court,  without  proof  by  either  party,  rendered  judgment 
annulling  the  election  of  the  defendant,  and  awarding  costs 
against  him.  In  this  respect,  the  ruling  of  the  Court  was 
clearly  erroneous.  The  public  is  interested  in  a  contest  of 
this  character :  it  is  not  a  matter  solely  between  the  parties 
to  the  record,  and  the  popular  will  is  not  to  be  set  aside 


^  Cited,  Dorsey  v,  Barry,  21  Gal.  452.   Proceedings,  summary,  cited,  Keller  17.  Chap- 
man, 34  Gal.  640*. 
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upon  a  mere  failure  of  a  party  to  respond  to  charges  alleged 
against  his  right  by  an  individual  elector.  It  is  not  sufficient 
that  ample  causes  of  contest  be  set  forth  in  the  statement 
filed  by  a  contestant :  it  is  requisite  that  their  truth  should 
be  established  by  clear  proof  before  an  election  can  be  an- 
nulled. The  statute  in  terms  provides  that  the  Court  shall 
pronounce  judgment,  after  hearing  ''the  proofs  and  allega- 
tions of  the  parties,"  which  of  course  means  such  as  may 
be  made  by  either  or  both.  If  no  proof  be  given  on  either 
side,  the  proceedings  should  be  dismissed.  It  follows  that 
the  judgment  must  be  reversed,  and  the  cause  remanded; 
and  it  is  so  ordered. 

On  the  return  of  the  remittitur,  the  case  was  tried  on  its 
merits,  and  judgment  rendered  declaring  defendant  ineligible 
to  the  office  of  Sheriff.     He  appeals. 

For  facts,  see  opinion. 

George  Cadtvalader,  for  Appellant. 

1.  The  intention  of  the  twenty-first  section  of  Art.  IV.  of 
the  Constitution  of  this  State  is  to  exclude  the  possibility  of 
the  incumbent  .of  a  Federal  office  exercising  a  State  office  at 
the  same  time — so  as  not  to  confound  the  limits  of  Federal 
and  State  sovereignty.  The  mere  election, of  Grow  did  not 
make  him  a  State  officer.  Until  he  qualified,  he  was  not  to 
receive  anything  from  the  State,  or  incur  to  her  any  respon- 
sibility. He  made  no  attempt  to  hold  both  offices.  A  minor 
is  eligible  to  an  office  who  attains  his  majority  before  the 
arrival  of  the  time  of  qualification.  (See  generally,  Ham- 
mond V,  Herrick,  Congressional  Contests,  287;  EarFs  case, 
314;  Munford's  case,  316;  State  of  Vermont  v.  Fisher,  28 
Vt.  714.) 

2.  The  term  "compensation,"  in  the  above  section  of  the 

Constitution,  does  not  mean  what  the  officer  receives 
[120]  without  deducting  the  *necessary  and  notorious  ex- 
penses of  every  post  office,  any  more  than  the  same 
term  when  used  in  the  Federal  or  State  Constitution,  with 
reference  to  the  pay  of  Judges,  means  that  they  shall  pay 
the  rent  of  court  rooms,  etc.,  out  of  their  salary. 
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Bosborough,  for  Bespondent. 
No  brief  on  file. 

Baij)WIN,  J.,  delivered  the  opinion  of  the  Court — Co?E,  J., 
and  Field,  C.  J.,  concurring. 

This  case  was  before  us  at  the  last  term,  and  was  decided 
upon  a  point  not  now  presented.  The  proceeding  is  a  con- 
test for  the  office  of  Sheriff  of  Siskiyou  county.  Grow,  the 
appellant,  was  returned  as  elected  to  that  office  at  the  Sep- 
tember elecUou,  1859.  The  ground  of  contest  is,  that  at  the 
time  of  the  election,  he  was  postmaster  in  the  town  of  Treka, 
and  that  the  compensation  of  the  office  exceeded  five  hun- 
dred dollars  per  annum.  The  Court  below  found  for  the 
contestant,  and  Grow  appeals. 

The  Constitution,  in  the  twenty-first  section  of  the  fourth 
article,  provides:  **No  person  holding  any  lucrative  office 
under  the  United  States  or  any  other  power,  shall  be  eligible 
to  any  civil  office  of  profit  under  this  State;  provided  that 
offices  in  the  militia  to  which  there  is  attached  no  annual 
salary,  or  local  officers  and  postmasters  whose  compensatioa 
does  not  exceed  five  hundred  dollars  per  annum,  shall  not  be 
deemed  lucrative.*'  The  Act  of  the  Legislature,  prescribing 
the  mode  of  contesting  elections  and  the  grounds  of  contest, 
makes  the  fact  that  the  returned  candidate  was  ineligible  at 
the  time  of  the  election,  one  of  those  grounds.  Grow  was 
postmaster  at  the  time  of  the  election,  but  had  resigned  at 
the  time  of  his  qualification.  It  is  in  proof,  and  so  found, 
that  the  income  of  the  office  of  postmaster  was  some  $1400, 
but  that  the  expenses  of  assistant,  rent,  etc.,  were  some  SIOOO 
per  annum;  so  that  the  net  sum  received  or  enjoyed  by  Grow 
was  less  than  five  hundred  dollars. 

The  counsel  for  the  appellant  contends  that  the  true  mean- 
ing of  the  Constitution  is,  that  the  person  holding  the  Federal 
office  described  in  the  twenty-first  section  is  forbidden  to 
take  a  civil  State  office  while  so  holding  the  other;  but  that 
he  is  capable  of  receiving  votes  cast  for  him,  so  as  to  give 
him  a  right  to  take  the  State  office  upon  or  after  re- 
signing *the  Federal  office.     But  we  think  the  plain   [121] 
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meaning  of  the  words  quoted  is  the  opposite  of  this  con- 
struction. The  language  is  not  that  the  Federal  oflBicer 
shall  not  hold  a  State  office  while  he  is  such  Federal  officer, 
but  that  he  shall  not,  while  in  such  Federal  office,  be  eligible 
to  the  State  office.  We  understand  the  word  eligible  to 
mean  capable  of  being  chosen — the  subject  of  selection  or 
choice.  The  people  in  this  case  were  clothed  with  this 
power  of  choice;  their  selection  of  the  candidate  gave  him 
all  the  claim  to  the  office  which  he  has;  his  title  to  the  office 
comes  from  tJieir  designation  of  him  as  Sheriff.  But  they 
could  not  designate  or  choose  a  man  not  eligible,  {.  e.,  not 
capable  of  being  selected.*  They  might  select  any  man  they 
chose,  subject  only  to  this  exception,  that  the  man  they 
selected  was  capable  of  taking  what  they  had  the  power  to 
give. 

We  do  not  see  how  the  fact  that  he  became  capable  of 
taking  the  office,  after  they  had  exhausted  their  power,  can 
avail  the  appellant.  If  he  was  not  eligible  at  the  time  the 
votes  were  cast  for  him,  the  election  failad.  We  do  not  see 
how  it  can  be  argued  that,  by  the  act  of  the  candidate,  the 
votes  which,  when  cast,  were  inejffectual  because  not  given 
for  a  qualified  candidate,  became  effectual  to  elect  him  to 
office. 

Can  it  be  contended,  that  if  Grow  had  not  been  a  citizen 
of  the  county  or  of  the  State,  at  the  time  of  the  election,  or 
had  been  an  alien  at  that  time,  that  the  bare  fact  that  he  did 
so  become  a  citizen  at  the  time  he  qualified  would  entitle 
him  to  the  office  ?  Or  suppose  a  man,  when  elected,  under 
sentence  and  conviction  for  crime — if  such  a  case  can  be 
su  Imposed — would  a  pardon  before  qualification  give  him  a 
rigbt  to  hold  the  office? 

When  the  words  of  the  Constitution  are  plain,  we  cannot 
go  into  curious  speculation  of  the  policy  they  were  meant  to 
declare.  It  may,  however,  have  been  a  part  of  the  policy  of 
the  provision  quoted  to  prevent  the  employment  of  Federal 
patronage  in  a  State  election. 

The  authorities  cited  by  the  appellant  are  for  the  most 
part  inapplicable  to  the  case  at  bar,  and  go  upon  the  con- 
struction of  different  language  than  that  in  our  Constitution. 
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Our  atteution  has  been  particularly  called  to  the  case  of 
The  State  v.  Fisher,  28  Vt.  714.  That  case  was  information 
by  the  State's  Attorney  for  the  county  of  Orange,  suggesting 
that  the  respondent  was  postmaster  in  the  town  of  Orange, 
and  was  also  exercising  the  office  of  Justice  of  the  Peace, 
and  praying  a  quo  warranto.  The  Constitution  of  Vermont 
is  similar  to  our  own  in  this  respect,  except  there  is 
no  ^limitation  of  value  to  the  Federal  office.  It  seems  [122] 
that  the  Supreme  Court  of  that  State  have  original 
jurisdictiou  in  cases  of  quo  waiiranto.  The  Court  held,  first, 
that  the  petition  must  be  dismissed  for  a  technical  reason, 
and  then  proceed : 

**  But  as  this  is  a  defect  readily  supplied,  we  ought  to  say, 
perhaps,  that  we  should  still  decline  to  interfere. 

'*  We  regard  this  proceeding  like  writs  of  mandamus  and 
other  prerogative  writs,  as  resting  altogether  in  discretion, 
and  there  are  many  reasons  why  we  should  not  interfere: 

**1.  The  office  is  of  very  small  importance,  there  being 
nearly  two  thousand  in  the  State. 

**2.  It  is  but  for  one  year,  and  in  Massachusetts,  and 
some  other  States,  perhaps,  the  Supreme  Court  refuses  to 
interfere  by  writ  of  quo  warranto  upon  that  ground  alone; 
the  time  being  scarcely  sufficient  to  determine  the  case 
before  the  office  will  expire,  and  in  the  present  case  the  term 
is  already  considerably  abridged. 

**3.  There  is  no  other  person  who  complains  of  being 
deprived  of  the  office  which  is  exercised  by  the  respondent." 

If  this  be  the  law  in  Vermont,  as  we  presume  it  is,  we  are 
very  clear  that  we  have  not  in  the  matter  here  the  dis- 
cretionary power  which  that  respectable  Court  exercised  in 
the  case  just  cited.  This  is  not  an  appeal  to  us  as  a  Court 
of  original  jurisdiction,  vested  with  prerogative  powers  to  be 
exercised  at  discretion — by  which  we  understand  a  legal  dis- 
cretion to  entertain  the  question  or  not,  as  a  sense  of  the 
public  interest  may  suggest.  This  is  a  proceeding  given  by 
statute  to  any  citizen  who  desires  to  contest  an  election,  by 
the  institution  of  which  proceeding  he  becomes  a  party,  and 
is  responsible  for  costs  if  he  fails.  The  Court  has  no  dis- 
cretion to  dismiss  the  case,  nor  has  the  State's  Attorney; 
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but  the  case  is  prosecuted  like  any  other  action  instituted  by 
a  private  citizen,  subject  only  to  the  provisions  of  the  statute. 
The  Court,  in  28th  Vermont,  proceeded  upon  the  ground 
that,  having  original  jurisdiction  over  this  subject  of  quo 
warranto,  the  exercise  of  the  power  was  to  be  made  only  in 
cases  where  the  public  convenience  and  welfare  required; 
that  this  writ  was  the  State's  right,  and  was  only  to  be  issued 
for  the  State's  benefit.  But  \ve  have  no  authority  to  issue 
any  writ  at  all,  and  no  control  over  the  litigation,  except  to 
decide  the  question  involved  in  the  appeal.  This  statement 
shows  how  irrelevant  the  case  cited  is  to  anything  before  ui. 
The  other  cases  need  not  be  reviewed.  Some  of 
[123]  them,  as  the  ^Congressional  election  cases,  are  of  very 
equivocal  aiuthority,  even  if  analogous  in  the  facts, 
and  the  rest  are  in  number  and  weight  insufficient  to  over- 
turn the  clear  meaning  of  the  language  of  the  Constitution. 
2.  The  next  point  is,  that  under  the  facts,  the  compensa- 
tion of  the  office  does  not  exceed  five  hundred  dollars,  within 
the  true  meaning  of  the  terms  of  the  twenty-first  section. 
The  counsel  construes  this  word  ^^  compensation^^  to  be  the 
clear  income  of  the  office  resulting  after  the  payment  of  all 
the  necessary  expenses.  If  the  expenses  had  taken  all  the 
income,  the  office,  in  this  sense  of  the  word,  would  have 
been  without  any  compensation.  The  pay  of  a  postmaster 
consists  of  certain  commissions,  etc.,  allowed  him  by  the 
Government;  he  keeps  the  office,  furnishes  rooms,  an  assist- 
ant,  etc.,  at  his  own  expense.  The  money  is  due  to  him 
directly,  and  it  is  his  property  to  dispose  of  as  he  pleases. 
For  all  this  service,  the  Government  pays  him  this  allow- 
ance; and  the  sum  so  received,  in  common  understantfing, 
and  perhaps  in  strict  grammatical  accuracy,  may  be  called 
his  compensation.  To  entitle  it  to  this  name,  it  need  not  be 
a  full  and  just  recompense  for  his  services,  for  we  say  with- 
out inaccuracy,  "  a  given  compensation  is  inadequate."  The 
accepted  meaning  of  the  term  is,  that  return  which  is  given 
for  something  else;  in  other  words,  a  consideration;  and  in 
this  sense  the  word  is  used  in  the  Constitution.  The  Con- 
stitution, by  the  qualification,  meant  to  define,  not  the  profit 
made  by  the  office-holder,  but  the  income  of  the  office.     It 
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never  meant  to  make  the  exclusion  of  the  right  to  hold  the 
State  office  to  depend  upon  the  economy  or  want  of  economy, 
or  the  good  or  bad  management  with  which  the  Federal  office 
was  conducted,  or  the  casual  or  fluctuating  conditions  which 
determine  the  annual  expenses.  The  argument  of  the  learned 
Judge  below  seems  to  us  conclusive  upon  this  point.  Nor 
is  there  any  force  in  the  suggestion  that  the  office  might  not 
be  worth  ten  dollars  in  some  years.  We  must  judge  of  the 
value  of  the  office  by  the  past  receipts  and  the  nature  of  the 
business.  The  same  argument  would  apply  to  every  office, 
however  large  the  income  from  it,  if  that  income  was  derived 
from  fees,  and  these  dependent  upon  the  business  done. 

One  or  two  technical  points  are  taken  by  the  appellant, 
but  we  think  they  are  without  merit. 

This  may  be  a  hard  case  on  the  appellant — indeed,  it  seems 
to  be  so — but  we  cannot  set  aside  the  directions  of  the  Con* 
stitution  to  relieve  him. 

Judgment  affirmed. 


*SMITH  V.  FKIEND.  [124] 

Saus  axd  Deliyert,  Contract  Coxstbued.— Plaintiff  had  two  stacks  of  hay,  and 
contracted  to  sell  to  defendant  one  stack,  together  with  enough  off  of  the  other 
stack  to  make  sixty  tons.  The  price  was  to  be  eighteen  dollars  per  ton;  and  the 
hay  was  to  be  baled  by  plaintiff,  and  piled  up  in  a  corral,  and  then  he  was  to  be 
paid.  Plaintiff  had  sixty-two  tons  and  four  hundred  and  thirty  xx>unds  of  hay 
baled,  and  piled  up  in  the  corral,  the  8nri)ln8  over  sixty  tons  being  by  mistake  of 
the  man  employed  to  bale.  Tlic  bales  wore  of  different  weight.  Plaintiff'  then 
went  to  the  house  of  defendant,  and  told  him  that  the  hay  was  baled  and  piled  up 
in  the  corral,  and  that  thero  were  two  tons  and  some  hundreds  of  pounds  over 
the  sixty  bales  piled  up  together,  and  askc>d  def<'nd;uit  whetlier  he  would  take  the 
surplus.  Defendant  naid  lie  would  be  over  soon,  and  sec  about  taking  the  sui*plus. 
Defendant  then  i)aid  plaintiff  two  hundred  dulIarH.  Plaintiff  sues  for  nine  hun- 
dred and  niuetGc>n  dollars  balance  due  on  tlie  hay.  The  Court  instructed  the  jui*y 
that  if  they  believed  from  tlio  evidence  that  it  was  the  undci'standing  of  the  par- 
ties, upon  the  payment  of  the  two  hundred  dollars  by  defendant,  the  right  and 
possession  was  dc-cmed  to  have  accrued  to  defendant  to  take  the  quantity  bought 
as  baled  and  stacked  up  in  the  cornd.  the  plaintiff  is  entitled  to  recover,  even 
tliongh  the  liargain  was  not  concluded  as  to  tlie  excess.  IlfUl,  that  the  instruc- 
tion was  right;  that  the  question  was,  whetlier  there  had  been  a  deliven-,  and  any 
agreement  of  the  inrties  uixni  the  subject  was  legitimate  matter  for  the  jury;  that 
tl\e  fact  that  the  hay  purchased  by  defendant  was  mixed  with  other  hay  Ix-longing 
to  plaintiff,  made  no  difference,  if  defendant  agi*ced  to  accept  it  in  that  condition, 
and  to  consider  it  as  delivered — the  contract  for  delivery  would  bo  fully  executed. 
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Idem. — On  the  above  facts,  defendant  asked  the  Court  to  instruct  the  jury  that 
*'if  plaintiff  sold  t<J  defendant  sixty  tons  out  of  sixty-two  tons  and  fonr  hundred 
and  thirty  pounds  of  hay,  the  same  being  in  bales  of  different  and  unequal  weights, 
and  containing  different  quantities,  and  all  being  in  the  same  pile,  there  was  no 
delivery  without  division  had."  The  instruction  was  refused.  Held,  that  the 
refusal  was  not  error,  because  the  instruction  assumed  that  there  could  not  have 
been  a  delivery,  whatever  may  have  been  the  understanding  of  the  parties,  until 
tlie  exact  quantity  contracted  for  ivas  segregated  and  set  apart  for  the  defendant. 

Appeal  from  the  Tenth  District. 

Suit  for  nine  hundred  and  nineteen  dollars  and  eighty- 
seven  cents,  balance  due  for  hay  ''sold  and  delivered  by 
plaintiff  to  defendant."  The  answer  was,  1st,  a  general 
denial,  and  2d,  averments  that  defendant  contracted  with 
plaintiff  "  for  the  purchase  of  a  certain  quantity  of  hay,  to 
be  delivered  upon  demand,"  and  that  defendant  afterwards 
**  advanced  to  plaintiff  two  hundred  dollars  as  prepayment 
in  part  for  said  hay  to  be  thereafter  delivered,'*  etc.;  that 
demand  had  been  made  for  such  delivery  and  refused. 
[125]  ^he  hay  was  burned  up  a  few  days  after  the  pay- 
ment of  the  two  hundred  dollars,  as  stated  in  the  syl- 
labus, which  see. 

The  jury  found  for  plaintiff  one  thousand  and  eighty  dol- 
lars, and  costs;  judgment  accordingly.     Defendant  appeals. 

P.  L.  Edwards,  for  Appellant. 

I.  The  agreement  was  not  completed  in  any  sense  of  the 
law,  so  as  to  pass  the  property.  There  was  no  actual  deliv- 
ery or  acceptance  of  the  whole  or  any  part  of  the  hay. 
(Wood's  Dig.  106,  Art.  401;  Chitty  on  Cont.  338,  and  notes; 
1  Pars,  on  Cont.  440-1;  2  Id.  321,  and  note  c;  Id.  324;  Id. 
332-4;  Id.  335-6,  and  notes.) 

A  delivery  without  an  acceptance  is  insuflScient.  (Hunt  v. 
Hecht,  20  E.  L.  and  E.  Rep.  524.)  The  acceptance  of  the 
vendee  must  not  only  be  actual  but  unequivocal.  (Chitty  on 
Cont.  345,  347-8.)  Where  anything  remains  to  be  done  by 
the  vendor,  whether  in  order  to  ascertain  the  value,  quantity, 
or  quality  of  the  goods,  the  delivery  is  not  complete;  and  in 
this  case  there  is  no  sufficient  evidence  that  the  hay  'was 
weighed,  or  of  any  other  of  the  essential  facts.    (Shepley  v. 
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Davis,  1  Com.  L.  K.  317;  Bush  r.  Davis,  Id.  319;  McDonald 
V.  Hewett,  15  Johns.  349;  Outwaler  v.  Dodge,  7  Cow.  85; 
Kapelye  v.  Mackie,  6  Id.  250;  Ward  v.  Shaw,  7  Wend.  404.) 
At  the  time  of  the  payment;  of  the  two  hundred  dollars,  it  is 
not  satisfactorily  shown  that  the  hay  had  even  been  baled. 

II.  The  Court  below  erred  in  giving  the  instruction  prayed 
by  the  respondent,  and  in  refusing  that  prayed  by  the  appel- 
lant. 

1.  There  was  no  evidence  in  the  case  from  which  the  jury 
could  rightfully  infer  that  there  was  any  understanding  be- 
tween the  parties,  that  upon  the  payment  of  the  two  hun- 
dred dollars  to  the  respondent,  the  right  to  or  possession  of 
the  sixty  tons  of  hay  accrued  to  the  appellant.  The  charge 
was  not  only  hypothetical,  but  wholly  without  the  evidence. 

It  is  admitted  that  the  question  of  delivery  and  acceptance 
is  mixed  of  law  and  fact,  and  is  generally  to  be  found  by  the 
jury,  imder  the  instructions  of  the  Court;  but  here  the 
Court,  without  instructing  the  jury  as  to  what  facts  consti- 
tute a  delivery  and  acceptance,  stated  a  hypothesis  outside 
of  the  evidence,  and  submitted  the  whole  case,  hypothesis 
and  all,  to  the  determination  of  the  jury.  He  required  tbe 
jury  to  find  not  only  the  facts,  but  also  the  law,  which  it  was 
his  own  duty  to  declare. 

*2.  The  instruction  denied  to  the  appellant  ought  [126] 
to  have  been  given.  There  was  no  evidence  of  any 
agreement,  at  any  time,  to  accept  the  hay  in  any  other  than 
a  baled,  weighed,  and  segregated  bulk,  and  until  in  such 
bulk,  it  could  not  become  the  property  of  the  appellant. 
The  instruction  is  couched  in  almost  the  same  words  as 
those  which  announce  the  rule  in  Chitty  on  Cont.  338,  and 
other  authorities  cited  by  us. 

B.  S.  Mesicky  for  Eespondent. 

1.  The  verdict  of  the  jury  will  not  be  set  aside  if  there 
was  any  evidence  to  support  it.  (Burnett  v,  Whitesides,  13 
Cal.)  2.  There  was  evidence  of  an  accepted  delivery  of  the 
hay,  and  understanding  between  the  parties  when  the  pay- 
ment was  made,  that  the  property  was  by  them  deemed  to 
be  delivered,  and  that  was  sufficient.     (Story  on  Sales,  sees. 
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298  and  298  a;  20  Pick.  283.)  3.  The  act  of  bailing  and 
placing  the  hay  in  the  corral,  as  per  contract,  for  defendant, 
as  it  progressed,  was  a  delivery  t^  tavio.  and  so  the  jury 
had  a  right  to  consider  it.  (Story  on  Sales,  sec.  299;  Bates 
V.  Conklin,  10  Wend.  391.) 

Cope,  J.,  delivered  the  opinion  of  the  Court — ^FnxD,  C.  J., 
and  Baldwin,  J.,  concurring. 

"We  think  the  judgment  should  be  affirmed.  The  case 
seems  to  have  been  fairly  submitted  to  the  jury  upon  the 
facts,  and  we  see  no  such  error  in  their  verdict  as  would 
justify  us  in  setting  it  aside  upon  the  ground  that  it  is  not 
sustained  by  the  evidence.  The  Court  did  not  err  in  giving 
the  instruction  asked  by  the  plaintiff.  If  the  jury  believed 
from  the  evidence  that  by  the  understanding  of  the  parties 
the  possession  of  the  hay  was  deemed  to  have  accrued  to  the 
defendant  upon  the  payment  of  two  hundred  dollars,  it  being 
proved  that  such  payment  had  been  made,  the  plaintiff  was 
certainly  entitled  to  a  verdict.  The  question  was,  whether 
there  had  been  a  delivery,  and  any  agreement  of  the  parties 
upon  the  subject  was  a  legitimate  matter  of  inquiry  and 
investigation.  The  fact  that  the  hay  purchased  by  the  de- 
fendant was  mixed  with  other  hay  belonging  to  the  plaintiff, 
made  no  difference.  If  he  agreed  to  accept  it  in  that  condi- 
tion, and  there  was  any  understanding  that  it  should  be  con- 
sidered as  delivered,  the  contract  for  its  delivery  must  be 
regarded  as  executed.  It  is  claimed  that  this  instruction 
was  entirely  hypothetical,  and  that  there  was  no  evidence 

whatever  to  authorize  it. .  We  do  not  think  so.  The 
[127]  quantity  of  hay  originally  ^contracted  for  was  sixty 

t:;ns.  It  was  then  in  stacks,  and  the  plaintiff  was  to 
bale  it  and  deliver  it  to  the  defendant,  by  placing  it  in  a 
certain  corral.  In  performing  this  part  of  the  contract,  the 
plaintiff  baled  and  placed  in  the  corral  something  over  two 
tons  more  than  the  quantity  contracted  for.  The  defendant 
being  informed  of  the  facts,  paid  to  the  plaiiitiff  two  hun- 
dred dollars  of  the  price,  and  entered  into  some  negotiations 
for  the  purchase  of  the  excess,  which  purchase  was  not,  how- 
ever, finally  consummated.     Under  these  circumstances,  we 
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think  it  was  properly  left  to  the  jury  to  determine  whether 
the  parties  did  not  consider  the  delivery  complete,  and  that 
the  property  in  the  hay  had  passed  to  and  vested  in  the 
defendant. 

The  instruction  asked  by  defendant  was  properly  refused. 
It  assumed  that  there  could  not  have  been  a  delivery,  what- 
ever may  have  been  the  understanding  of  the  parties,  until 
the  exact  quantity  contracted  for  was  segregated  and  set 
apart  to  the  defendant. 

Judgment  affirmed. 


PIXLET  V.  HUGGINS  et  als. 

1  Husband  and  Wifb,  CoionTNiTT  Pbopebtt  uitdeb  CoimtoL  of  Httsbakd. — L. 
conveys  real  property  by  deed  to  the  wife  of  M.  for  $1000,  which  sum  la  recited 
in  the  deed  as  the  consideration.  Sabeeqaently,  M.  and  wife  convey,  by  their 
joint  deed,  the  property  to  plaintiff,  for  the  consideration  recited  therein,  of 
$9500.  This  deed  was  acknowledged  by  both  husband  and  wife,  and  of  the  ac- 
knowledgment two  certificates  were  indorsed  by  the  Notary,  both  of  which  were 
sufficient  in  form  as  to  the  acknowledgment  of  the  husband,  but  only  one  of 
them  was  sufficient  as  to  the  acknowledgment  of  the  wife:  the  other  was  defec- 
tive. The  deed  was  recorded  with  the  defective  certificate,  the  other  being 
omitted.  Later  still,  defendants,  H.  &  H.,  recovered  Judgment  against  M.,  which 
was  duly  docketed,  and  became  from  the  time  of  its  docketing,  a  lien  on  his 
property  in  the  county  in  which  was  situated  the  property  embraced  in  the  deed 
from  L.  to  M.  and  wife.  Upon  this  judgment,  execution  was  issued,  placed  in 
the  hands  of  the  Sheriff,  who  levied  it  on  the  property  in  said  deed,  and  adver- 
tised for  sale  all  the  right,  title,  and  interest  which  M.  had  therein  at  the  time 
said  judgment  became  a  lien,  etc.  Plaintiff  files  his  bill  to  enjoin  this  sale. 
HeUij  that  an  injunction  lies;  that  the  property  acquired  under  the  deed  from  L. 
to  the  wife  of  M.  became  community  property,  and  as  such,  was  subject  to  the 
absolute  disposition  of  the  husband,  and  psissed  in  full  title  to  plaintiff  under  the 
deed  to  him. 

'  Idem,  Deed  in  Name  of  Wife. — Heldy  further,  that  the  fact  that  the  deed  from 
L.  was  taken  in  the  name  of  the  wife  alone,  created  no  inference  that  the  prop- 
erty was  her  separate  property,  the  deed  having  been  made  on  a  purchase;  that 
the  fact  of  purchase  excludes  the  supposition  of  acquisition  by  gift,  bequest,  do- 
vise,  or  descent,  and  that,  in  tlie  absence  of  proof  tliat  the  property  was  pur- 
chased with  the  separate  funds  of  the  wife,  the  presumption  that  it  is  community 
property  is  absolute  and  conclusive;  that  the  husband  could  sell  the  property  by 
his  sole  deed  without  the  concurrence  or  consent  of  his  wife,  and  that  the  fact 
that  the  deed  was  recorded  with  the  defective  certificate  of  her  acknowledgment 
was  immaterial,  and  that  her  signature  was  unnecessar}',  and  added  nothing  to 
the  validity  or  completeness  of  the  transfer  to  plaintiff. 

>  Cited,  Landen*  p.  Bolton,  26  Cal.  420. 

•  Citf-d.  MyD«)nHld  v.  Badpfer,  23  Cal.  898;  Porter  v.  Pico,  55  Cal.  170;  Schnvlcr  v. 
Brongliiou.  65  Cal.  253;  Peuplu  t>.  Center,  GO  Cal.  506.    See  2  bawy.  4:^1;  3  buwy.  26; 

ft  Neb.  160. 
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Deed,  Effect  op  Want  of  Registration. — Judgment  creditors  of  Uie  vendor  in 
a  deed,  who  become  such  after  the  execution  and  delivery  of  tlie  d(.i^,  cannot 
object  to  the  operation  of  the  deed  against  their  judgment  that  it  iiras  not  on 
record,  unk-sH  a  sale  has  been  made  under  such  judgment  before  tlio  deed  is  ro- 
cordi'd.  But  if  a  sale  has  taken  place,  the  purchasers  at  such  sale,  without  notice, 
actual  or  constructive,  of  the  deed,  may  invoke  the  protection  of  the  Hegistry  Act. 

*  Injunction,  Jurisdiction  of   Court. — The  jurisdiction  of  a  Court  to  enjoin  a 

sale  of  real  estate  is  coextensive  with  its  jurisdiction  to  set  aside  and  order  to  be 
canceled  a  deed  of  such  property.  It  is  not  necessary  for  its  assertion  in  the  lat- 
ter case  that  the  deed  should  be  operative,  if  suffered  to  remain  uncanceled,  to 
pass  the  title,  or  that  the  defence  to  the  deed  should  rest  in  extrinsic  evidence, 
liable  to  loss,  or  be  available  only  in  equity.  It  i»  sufficient  to  call  into  exercise 
the  jurisdiction  of  the  Court  that  the  deed  caste  a  cloud  over  the  tide  of  the 
plaintiff.  As  in  such  case,  the  Court  will  remove  the  cloud,  by  directing  a  can- 
celation of  the  deed,  so  it  will  interfere  to  prevent  a  sale,  from  which  a  convey- 
ance creating  such  cloud  must  result. 

*  Cloud  on  Title,  what  Constitutes. — Every  deed  from  the  same  source  through 

which  plaintiff  derives  his  real  property,  must,  if  valid  on  its  face,  necessarily 
cast  a  cloud  upon  tlie  title. 

s  Idem,  Sheriff's  Deed.— And  a  deed  from  a  Sheriff  upon  an  execution  sale 
against  the  vendor  of  plaintiff  would  have  the  same  effect  in  casting  a  cloud 
upon  the  title,  as  if  the  deed  were  made  directly  by  such  vendor.  Such  a  deed 
from  the  Sheriff,  put  oo  record,  would  create  doubts  as  to  the  validity,  as  against 
the  judgment  creditor,  of  the  previous  transfer  to  plaintiff. 

I  Ideu,  TE.ST  oF.<— The  true  test  by  which  the  question,  whether  a  deed  would  cast 
a  cloud  upon  the  title  of  the  plaintiff  may  be  determined,  is  this:  Would  the 
owner  of  the  property  in  an  action  of  ejectment  brought  by  the  adverse  party, 
founded  upon  the  deed,  be  required  to  offer  evidence  to  defeat  a  recovery?  If 
such  proof  would  be  necessary,  the  cloud  would  exist;  otherwise,  not. 

iHJUNCTioN  against  Judqment,  Bulb  of  Allowance.— The  rule  inhibiting  one 
Court  from  restraining  the  enforcement  of  the  judgment  of  anotlier  and  co- 
ordinate Court,  does  not  apply  to  a  proceeding  brought,  not  to  stay  execution 
issued  against  the  property  of  the  judgment  debtor,  but  to  prevent  a  sale  of  the 
property  of  plaintiff  under  the  claim  that  it  is  the  property  of  the  debtor. 

Appeal  from  the  Twelfth  District. 

Bill  to  enjoin  a  Sheriff's  sale  of  real  estate,  on  the  ground 
that  it  would  cloud  the  title  of  plaintiff.     The  case 

[129]  was  sent  to  a  Referee,  who  *reported  a  judgment  for 
plaintiff.    The  report  was  confirmed  by  the  Court,  and 

final   judgment  entered,    perpetually  enjoining  defendants 

from  selling  or  in  any  way  interfering  with  the  property. 

Defendants  appeal.      The  facts   sufficiently  appear  in  the 


*  Approved,  Fulton  v.  Hanlow,  20  Cal.  484;  Culver  v,  Rogers,  28  Cal.  527;  Budd  v. 
Long,  1  i  Fla.  301,  802.    Distinguished.  Crowley  p.  Davis,  87  Cal.  270,  271. 

*  Approved,  Curtis  v.  Sutter,  pout  2G4;  Sari  Francisco  v,  Beideman.  17  Cal.  461; 
Enplund  V.  Ix'wis,  25  Cal.  857:  Marrintr  r.  Smith,  27  Cal.  653;  KaniRdcll  vl  Fuller, 
28  Cal.  i2;  Thompson  v.  Lyncn,  29  Cal.  190;  Arrington  v,  Liscom,  S4  Cal.  331;;  Cohen 
e.  baarp,  44  Cal.  80. 
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opinion  of  the  Court.  The  complaint  put  the  case  on  the 
ground  that  plaintiff  was  the  owner  of  the  propertj^  and 
that  a  sale  under  the  judgment  against  Moulton  would  neces- 
sarily cloud  the  title,  and  irreparably  injure  and  disturb 
plaintiff  in  the  quiet  enjoyment  of  the  property. 

HaU  &  Hoggins,  for  Appellants. 

J.  A.  McDougaU,  of  Counsel. 

I.  The  premises  in  controversy  became  community  prop- 
erty by  force  of  the  deed  from  Larkin  to  the  wife  of  Moulton. 
In  the  absence  of  proof  that  it  was  separate  property,  the 
law  presumes  it  to  be  common  property.  (Act  defining 
rights  of  Husband  and  Wife,  sec.  2;  Haines  v.  Carter,  5  Cal. 
Ill;  Smith  v.  Smith,  and  Meyer  v.  Kinzer  and  Wife,  12  Cal.) 

II.  The  deed  from  Moulton  and  wife  did  not  pass  the  title 
to  plaintiff  as  against  the  lien  of  the  defendants'  judgment. 
The  deed  as  recorded,  not  being  properly  acknowledged  by 
her,  did  not  operate  as  notice  to  subsequent  creditors  of  the 
husband.  (Act  concerning  Conveyances,  sees.  22-25;  7  Cal. 
274;  9  Id.  592.) 

III.  The  allegations  of  the  bill  do  not  entitle  plaintiff  to 
an  injunction.  There  are  no  facts  stated  showing  how  he 
will  be  irreparably  injured.  (De  Witt  v.  Hayes,  2  Cal.  463.) 
The  bill  avers  that  a  sale  under  the  execution  of  defendants 
would  be  illegal  and  pass  no  title.  This'iiegatives  the  idea 
of  injury.  Besides,  if  Moulton  had  no  title,  the  sale  would 
pass  none,  and  injunction  would  not  lie,  if  at  all,  until  after 
the  sale,  and  to  prevent  a  deed  being  made  by  the  Sheriff  to 
the  purchaser.  But  even  a  deed  would  not  cast  cloud  on  the 
title,  if  Moulton  had  no  title,  as  the  sale  was  of  his  interest 
only.  (Waldron  v.  Marshy  5  Cal.  119;  De  Witt  v.  Hayes,  2 
Id.  463;  Robinson  v,  Gaar,  6  Id.  273;  Burnett  v.  Whitesides, 
13  Cal.  156.) 

IV.  Suit  should  have  been  brought  in  the  Fifth  District 
Court,  where  the  judgment  was  rendered,  and  from  which 
the  execution  issued.  (Eickett  v.  Johnson,  8  Cal.  34;  Chip- 
man  V.  Hibbard,  Id.  268;  Eevalk  v.  Kraemer,  Id.  66;  Gorham 
r.  Toomey,  9  Id.  77;  Uhlf elder  v.  Levy,  Id.  607.) 
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[130]     *Pixley  &  SmUh,  for  Respondent. 

I.  The  property  being  common  property,  the  signature  of 
the  wife  to  the  deed  to  the  plaintiff  was  unnecessary.  The 
husband  alone  could  sell.     (Meyer  v.  Kinzer,  12  Cal.) 

II.  Judgments  do  not  have  priority  over  unrecorded 
deeds.  Subsequent  purchasers  in  good  faith,  for  a  valuable 
consideration,  are  alone  protected  against  an  unrecorded 
deed.  (Wood's  Dig.  103,  sec.  26;  Call  v.  Hastings,  3  Cal. 
183;  Hastings  v,  Vaughn,  5  Id.  315;  Colman  v.  Cook,  6 
Rand.  618;  Ash  v.  Livingston,  2  Barr,  80;  Massey  v.  Mc- 
Ilvain,  2  Hill's  Ch.  426;  Orth  v.  Jennings,  8  Blackf.  420; 
Williams  v.  Hogarth,  1  Strob.  Eq.  103;  The  Bank  v.  Gour- 
din,  1  Speer's  Eq.  20;  Cover  v.  Black,  1  Barr,  493;  Jackson 
V.  Post,  9  Id.  120;  15  Wend.  588;  Bl.  Com.  196;  3  Caines, 
188.) 

in.  A  sale  by  the  Sheriff  would  cast  a  cloud  on  plaintiff*  s 
title,  and  disturb  him  in  the  enjoyment  of  his  property; 
besides,  a  purchaser  at  the  sale,  receiving  a  deed  from  the 
Sheriff,  might  stand  in  a  better  position  than  the  judgment 
creditor.  Hence  the  sale  should  be  enjoined.  (4  Johns. 
221;  4  Cow.  605.) 

IV.  The  Twelfth  District  Court  has  power  to  enjoin  the 
sale.     The  property  is  in  that  district. 

Field,  C.  J.,  delivered  the  opinion  of  the  Court — Baldvtin, 
J.,  and  Cope,  J.,  concurring. 

This  is  a  suit,  on  the  equity  side  of  the  Court,  to  enjoin 
the  sale  of  certain  real  property,  alleged  to  belong  to  the 
plaintiff,  situated  in  the  city  of  San  Francisco,  under  an  ex- 
ecution issued  upon  a  judgment  recovered  by  the  defendants, 
Huggins  and  Hall,  against  B.  F.  Moulton  and  others.  The 
facts  of  the  case  are  briefly  as  follows:  In  August,  1852,  the 
property  in  question  was  conveyed  by  Thomas  O'Liirkin  to 
the  wife  of  Moulton,  for  four  thousand  dollars,  and  this  sum 
is  recited  as  the  consideration  in  the  deed  to  her.  A  few 
days  subsequently,  Moulton  and  wife  conveyed,  by  their 
joint  deed,  the  property  to  the  plaintiff,  for  the  considera- 
tion recited  therein,  of  nine  thoussmd  and  five  hundred  dol- 
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lars.  This  deed  was  acknowledged  by  both  husband  and 
wife  before  a  Notary  Public  of  the  county,  and  of  the  ac- 
knowledgment two  certificates  were  indorsed  by  the  Notary, 
both  of  which  were  sufficient  in  form  as  to  the  acknowledg- 
ment of  the  husband,  but  only  one  of  them  was  sufficient  as 
to  the  acknowledgment  of  the  wife :  the  other  was  defective 
in  that  respect.  The  deed  was  recorded  with  the  defective 
certificate,  the  other  being  omitted. 

*In  October,  1855,  the  defendants,  Huggins  and  [131] 
Hall,  recovered  a  judgment  in  the  District  Court  of 
the  Fifth  Judicial  District,  against  Moulton  and  others,  for 
upwards  of  seven  thousand  dollars,  and  on  the  fifteenth  of 
December  of  the  same  year,  a  transcript  of  the  docket  of  the 
judgment  was  filed  in  the  office  of  the  iiecorder  of  San  Fran- 
cisco county,  so  as  to  become  a  lien  upon  property  owned  by 
Moulton  at  the  time  in  that  county.  Upon  this  judgment 
execution  was  issued,  and  placed  in  the  hands  of  the  Sheriff 
of  San  Francisco  county,  who  proceeded  thereunder,  and 
levied  upon  the  property  which  was  conveyed  by  Moulton 
and  wife  to  the  plaintiff,  and  advertised  for  sale  all  the 
right,  title,  and  interest  which  Moulton  possessed  therein  on 
the  said  fifteenth  day  of  December,  1855.  It  is  to  enjoin 
this  sale  that  the  present  suit  is  brought. 

The  property  in  question  previous  to  the  sale  to  the  plain- 
tiff, is  presumed  to  have  belonged  to  the  community  existing 
between  Moulton  and  his  wife,  and  in  the  absence  of  proof 
that  it  was  purchased  with  the  separate  funds  of  the  wife, 
the  presumption  is  absolute  and  conclusive.  The  fact  that 
the  deed  from  Larkin  was  taken  in  the  individual  name  of 
the  wife,  does  not  justify  any  inference  that  the  property 
was  her  separate  estate.  The  statute  determines  the  char- 
acter of  the  property.  By  its  provisions,  all  property  ac- 
quired after  marriage,  by  either  spouse,  except  that  acquired 
by  gift,  bequest,  devise,  or  descent,  was  common  property. 
The  conveyance  in  question  was  made  upon  a  purchase,  and 
this  fact  excludes  the  supposition  of  acquisition  by  gift, 
bequest,  devise,  or  descent.  (See  Meyer  v.  Kinzer,  12  Cal. 
247,  and  Smith  v.  Smith,  12  Cal.  216.)  As  the  property 
belonged  to  the  community,  it  was  subject  to  the  disposition 
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of  the  husband.  He  was  possessed  of  the  same  absolute 
power  over  it  as  over  his  separate  estate.  He  could  sell  it 
without  the  concurrence  or  consent  of  his  wife.  It  is  of  no 
moment,  therefore,  that  the  deed  to  the  plaintiff  was  recorded 
with  the  defective  certificate  of  her  acknowledgment.  Her 
signature  to  the  instrument  was  unnecessary,  for  it  could 
add  nothing  to  the  validity  or  completeness  of  the  transfer. 
The  entire  estate  passed  upon  the  execution  of  the  deed  by 
the  husband  alone. 

But  even  had  the  signature  of  the  wife  been  necessary  to 
the  transfer  of  the  property,  the  record  of  the  defective  cer- 
tificate could  not  have  been  of  any  avail  to  the  defendants. 
The  deed  bears  a  sufficient  certificate  of  acknowledgment, 
and  subsequent  judgment  creditors  of  the  vendors  cannot, 
before  a  sale,  object  to  its.  operation  against  their 
[132]  ^judgment  that  it  was  not  on  record.  The  Registry 
Act  was  not  intended  to  protect  them :  it  was  only  in- 
tended to  protect  subsequent  purchasers  and  mortgagees  in 
good  faith  and  for  a  valuable  consideration.  (Act  concern- 
ing Conveyances,  sec.  26;  Rose  v,  Munie,  4  Cal.  173.)  Had 
the  signature  of  the  wife  been  necessary,  and  a  sale  had 
taken  place,  the  purchasers  at  such  sale,  without  notice, 
actual  or  constructive,  of  the  conveyance  to  the  plaintiff, 
would  have  been  in  a  position  to  invoke  the  protection  of 
the  act,  and  to  prevent  a  state  of  things  of  this  nature  from 
arising,  a  bill  like  the  one  in  the  present  suit  might  have 
been  filed. 

As  the  property  vested  by  the  deed  of  August,  1852,  no 
interest  would  have  passed  to  the  purchaser  under  the  sale 
advertised  upon  the  execution  issued  upon  the  judgment  of 
Huggins  and  Hall.  But  it  does  not  follow,  as  the  counsel 
of  the  defendants  insist,  that  the  plaintiff  was  not  entitled  to 
the  equitable  interposition  of  the  Court  to  prevent  the  sale. 
The  jurisdiction  of  the  Court  to  enjoin  a  sale  of  real  estate 
is  coextensive  with  its  jurisdiction  to  set  aside  and  order  to 
be  cancelled  a  deed  of  such  property.  It  is  not  necessary 
for  its  assertion  in  the  latter  case  that  the  deed  should  be 
operative,  if  suffered  to  remain  uncancelled,  to  pass  the  title, 
or  that  the  defence  to  the  deed  should  rest  in  extrinsic  evi- 
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deuce,  liable  to  loss,  or  be  available  only  in  equity.  It  is 
sufficient  to  call  into  exercise  the  jurisdiction  of  the  Court, 
that  the  deed  casts  a  cloud  over  the  title  of  the  plaintiflf. 
As  in  such  case  the  Court  will  remove  the  cloud,  by  direct- 
ing a  cancellation  of  the  deed,  so  it  will  interfere  to  prevent 
a  sale,  from  which  a  conveyance  creating  such  cloud  must 
result.  (Pettit  v.  Shepherd,  5  Paige,  501.)  And  every  deed 
from  the  same  source  through  which  the  plaintiff  derives  his 
real  property  must,  if  valid  on  its  face,  necessarily  have  the 
effect  of  casting  such  cloud  upon  the  title.  Such  deed  is 
calculated  to  create  uneasiness  in  the  owner,  and  to  awaken 
suspicions  in  others  of  the  existence  of  concealed  defects  in 
the  title,  which  may,  at  some  day,  be  developed,  and  must 
thus  tend  to  depreciate  the  value  of  the  property  in  the  mar- 
ket, and  to  embarrass  the  owner  in  its  sale  or  use  as  securitv. 

The  deed  of  the  Sheriff,  upon  the  sale  on  the  execution  of 
the  defendants,  would  have,  of  course,  the  same  effect  as  if 
the  deed  were  executed  directly  by  Moulton  himself;  and  if 
placed  upon  the  record,  it  would  naturally  create  doubts  as 
to  the  validity,  as  against  the  judgment  creditors,  of  the 
previous  transfer  to  the  plaintiff.  The  very  fact  that  the 
conveyance  from  Larkin  was  taken  in  the  individual 
name  of  *the  wife,  would  add  strength  to  these  doubts,  [133] 
and  lead  to  the  inference  that  the  transfer  was  in- 
tended only  as  a  cover.  Against  the  casting  of  a  shade  in 
this  way  upon  his  title,  the  plaintiff  was  entitled  to  the  pre- 
ventive remedy,  by  injunction. 

The  case  of  Shattuck  v.  Carson,  2  Cal.  588,  is  similar  to 
the  one  at  bar.  In  that  case,  the  plaintiff  had  purchased 
certain  premises  of  one  Griffith,  and  the  defendants  were 
proceeding  to  sell  the  same,  under  an  execution  upon  a  sub- 
sequent order  or  judgment  against  the  vendor.  The  com- 
plaint averred  that  Griffith  had  no  interest  in  the  premises, 
but  that  the  sale,  if  suffered  to  take  place,  would  cast  a  cloud 
upon  the  plaintiff's  title ;  and  prayed  for  an  injunction 
against  the  sale.  The  Court  below  held,  that  as  the  judg- 
ment debtor  had  no  interest  in  the  property,  nothing  would 
pass  by  the  sale,  and  dismissed  the  complaint.  This  Court 
reversed  the  decree,  observing  that  it  was  clear,  both  upon 
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aathoritj  and  reason,  that  the  plaintiff  was  entitled  to  the 
relief  he  sought,  upon  proof  of  the  truth  of  his  allegations. 
In  the  decision,  the  Court  proceeded  upon  the  supposition 
that  the  deed  resulting  from  such  sale  would  have  neces- 
sarily clouded  the  title  of  the  plaintiff.  In  Hickman  v. 
O'Neal,  10  Cal.  293,  the  defendants  were  proceeding  to  sell, 
under  an  execution  upon  a  judgment  against  Adams  &  Co., 
the  real  property  which  the  plaintiff  had  purchased  at  a  pre- 
vious sale,  under  an  execution  upon  a  prior  judgment  against 
the  same  parties.  The  Court  below  enjoined  the  sale,  and 
this  Court  affirmed  the  decree,  observing  that  the  right  of 
the  party  to  enjoin  a  sale  of  his  property  for  another's  debt 
was  supported  by  several  of  its  decisions. 

In  the  case  of  The  United  States  Bank  v.  Schultz,  2  Ham. 
471,  the  Supreme  Court  of  Ohio,  by  the  unanimous  opinion 
of  its  members,  held  that  a  Court  of  equity  might  properly 
interfere  to  prevent  a  sale  of  land  upon  execution,  where 
such  sale  would  not  at  law  confer  a  title  on  the  purchaser, 
and  where  its  only  consequence  would  be  to  embarrass  the 
title  of  the  complainants;  and  in  the  subsequent  case  of 
Norton  v.  Beaver,  5  Ham.  179,  that  decision  was,  with  the 
same  unanimity,  affirmed. 

The  true  test,  as  we  conceive,  by  which  the  question, 
whether  a  deed  would  cast  a  cloud  upon  the  title  of  the 
plaintiff,  may  be  determined,  is  this:  Would  the  owner  of 
the  property,  in  an  action  of  ejectment  brought  by  the  ad- 
verse party,  founded  upon  the  deed,  be  required  to  offer 
evidence  to  defeat  a  recovery?  If  such  proof  would 
[134]  be  ^necessary,  the  cloud  would  exist:  if  the  proof 
would  be  unnecessary,  no  shade  would  be  cast  by  the 
presence  of  the  deed.  If  the  action  would  fall  of  its  own 
weight,  without  proof  in  rebuttal,  no  occasion  could  arise 
for  the  equitable  interposition  of  the  Court;  as  in  the  case 
of  a  deed  void  upon  its  face,  or  which  was  the  result  of  pro- 
ceedings void  upon  their  face,  requiring  no  extrinsic  evi- 
dence to  disclose  their  illegality.  All  actions  resting  upon 
instruments  of  that  character  must  necessarily  fail.  **That 
can  never  be  considered  a  legal  cloud,"  says  Chancellor  Wal- 
worth, in  Van  Doren  v.  The  Mayor,  etc.,  of  New  York,  9 
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Paige,  388,  "wbicli  cannot  for  a  moment  obstruct  the  un- 
aided rays  of  legal  science,  when  they  are  brought  to  bear 
upon  the  supposed  obscurity.  But  where  the  claim  of  the 
adverse  party  to  the  land  is  valid  upon  the  face  of  the  in- 
strument, or  the  proceedings  sought  to  be  set  aside,  as  where 
the  defendant  has  procured,  and  put  iipon  record  a  deed  ob- 
tained from  the  complainant  by  fraud,  or  upon  an  usurious 
consideration,  which  requires  the  establishment  of  extrinsic 
facts  to  show  the  supposed  conveyance  to  be  inoperative  and 
void — a  Court  of  equity  may  interfere,  and  set  it  aside  as  a 
cloud  upon  the  real  title  to  the  land."  (Wiggin  v.  Mayor, 
etc.,  of  New  York,  9  Paige,  23;  Livingston  v,  HoUenbeck,  4 
Barb.  16.)  So,  too,  a  conveyance  not  falling  in  the  chain  of 
title,  as  from  one  who  never  had  any  connection  with  the 
property,  would  not  constitute  a  cloud  upon  such  title.  No 
action  could  be  supported  upon  such  a  conveyance,  even  iu 
the  absence  of  rebutting  proof,  any  more  than  upon  so  much 
waste  paper. 

The  objection,  that  the  proceedings  should  have  been 
taken  in  the  District  Court  of  the  Fifth  Judicial  District,  is 
not  tenable.  No  restraint  upon  the  enforcement  of  the  judg- 
ment of  another  and  coordinate  Court  is  sought.  The  exe- 
cution issued  is  against  the  property  of  the  judgment  debtors 
generally,  and  the  proceeding  is  not  to  stay  such  execution, 
but  to  prevent  the  sale  of  the  property  of  the  plaintiff  under 
the  claim  that  it  is  the  property  of  the  debtors.  The  cases 
cited  of  Bickett  v.  Johnson,  8  Cal.  34;  Revalk  v.  Kraemer, 
Id.  66;  Chipman  v,  Hibbard,  Id.  268;  Gorham  v,  Toomey,  9 
Cal.  77;  and  Uhlf elder  v.  Levy,  Id.  607,  have  no  application. 

Judgment  affirmed. 


PENNSTLVANT:A  mining  CO.  v.  OWENS  &  CO. 

Evidence,  Cebtificate  op  Stock  to  Prove  Title  to  Mining  Claim.— Ejectment 
for  mining  ground,  the  parties  being  owners  of  claims  on  oi)posite  bides  of  the 
same  hill.  Plaintiffs  were  an  ordinary  joint  stock  company,  or  common  partner- 
ship, and  claimed  by  purchase  and  transfer  from  the  original  members  of  tho 
company.    Tho  practice  of  the  company  was  to  issue  to  membcrst  certificates  of 
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stock,  and  these  certificates  constitnted  the  only  evidence  of  membership  recog- 
nized by  the  company,  transfers  being  made  by  an  assignment  of  the  certificates, 
and  a  notice  thereof  in  the  books  of  the  company.  On  tlio  trial,  these  certificates 
'nith  the  assignments,  were  read  in  evidence  by  plaintiffs,  to  show  their  interest 
in  the  ground,  and  their  right  to  maintain  the  action,  defendants  objecting  to 
them  on  the  ground  of  irrelevancy,  and  that  their  execution  was  not  proved. 
Ueld^  tliat  the  certificates,  etc.,  were  relevant  to  show  possession  in  plaintiffs,  but 
that  their  execution  should  have  been  proven. 
Ejectment,  Plaintiff  to  Recover  on  Stbenoth  of  his  own  Titie. — In  tliis 
case,  the  Court  instructed  the  jury,  1st,  that  if  they  found  that  plaintiffs  located 
their  claim  as  now  claimed,  before  the  location  of  defendants'  claim,  then  they 
should  find  for  plaintiffs;  and  2d,  if  they  found  that  defendants  never  located  any 
claim  adjoining  plaintiffs'  claim,  tlien  they  should  find  for  plaintiffs.  Held,  that 
the  instructions  are  wrong,  as  violating  the  principle  that  plaintiff  must  recover 
on  the  strength  of  his  own  title;  that  defendants,  having  been  in  actual  posses- 
sion for  a  long  time,  were  not  required  to  show  anything  beyond  it,  until  a  prior 
and  paramount  right  was  shown  in  plaintifiB;  that  it  was  not  essential  to  defend- 
ants' possession  to  show  that  they  had  ever  formally  located  tlieir  claim  in  accord- 
ance with  any  mining  regulations,  or  that  they  had  or  claimed  any  other  mining 
ground. 

Appeal  from  the  Tenth  District. 

For  the  two  instructions  of  the  Court,  see  syllabus. 

The  jury  found  for  plaintiffs.  Judgment  was  entered, 
perpetually  restraining  defendants  from  going  upon,  or  in- 
terfering with  the  ground  in  dispute.     Defendants  appeal. 

lieardan  <Sc  Smithy  for  Appellants. 

J,  0.  Goodwin^  for  Respondents. 

Cope,  J.,  delivered  the  opinion  of  the  Court — ^Field,  C.  J., 
concurring. 

The  parties  to  this  action  are  mining  companies,  and  are 
the  owners  of  claims  situated  upon  opposite  sides  of 
[136]  the  same  hill.  It  is  alleged  in  *the  complaint  that 
the  defendants  are  in  possession  of  ground  belonging 
to  the  plaintiffs,  and  constituting  part  of  their  claims,  and 
restitution  of  the  possession  and  an  injunction  are  prayed 
for.  The  defendants  admit  that  they  are  in  possession  of 
the  ground  described  in  the  complaint,  but  deny  the  title  of 
the  plaintiffs,  and  set  up  title  in  themselves.  The  plaintiffs 
are  an  ordinary  joint  stock  company,  or  common  partnership, 
and  claim  to  have  acquired  their  interests  by  purchase  and 
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transfer  from  the  original  members  of  the  company.  On  the 
tiial  of  the  case,  it  was  shown  to  have  been  the  practice  of 
the  company  to  issue  to  members  what  were  called  certifi- 
cates of  stock,  and  it  was  further  shown  that  these  certificates 
constituted  the  only  evidence  of  membership  recognized  by 
the  company.  Transfers  were  effected  simply  by  assignment 
of  the  certificates,  and  a  notice  thereof  in  the  books  of  the 
company.  These  certificates,  with  the  assignments  indorsed 
thereon,  were  produced  and  read  in  evidence,  for  the  purpose 
of  showing  the  interest  of  the  plaintiffs,  and  their  right  to 
maintain  the  action.  Their  introduction  was  objected  to,  on 
the  ground  of  irrelevancy,  and  also  on  the  ground  that  no 
pi'oof  was  made  of  their  execution.  The  first  ground  of  ob- 
jection is  certainly  inadmissible.  The  plaintiffs  could  rely 
for  a  recovery  either  upon  title  or  possession,  and  upon  the 
question  of  possession,  the  certificates  were  competent  and 
proper  evidence.  '  We  think,  however,  that  their  execution 
should  have  been  shown,  and  that  the  objection  on  this 
ground  was  well  taken,  and  should  have  been  sustained. 

The  instructions  asked  by  the  plaintiffs  were  erroneous, 
and  should  have  been  refused.  The  fact  that  the  claims  of 
the  plaintiffs  were  first  located,  was  not  of  itself  sufficient  to 
entitle  them  to  recover.  What  was  meant  by  the  term  loca-- 
Hon  is  not  very  clear,  but  it  must  have  been  used  with  refer- 
ence to  some  mining  regulation,  and  not  in  the  sense  of 
possession  acquired  by  occupation.  The  defendants  were, 
and  for  a  long  time  had  been,  in  possession  of  the  ground, 
and  actually  engaged  in  mining  upon  it;  and  until  a  prior 
and  paramount  right  was  shown  to  exist  in  the  plaintiffs, 
they  could  rest  securely  upon  their  possession,  and  were  not 
required  to  show  anything  beyond  it.  It  was  n.t  essential 
to  the  protection  of  their  possession  that  they  had  ever 
made  a  formal  location  of  their  claims.  These  instructions 
are  in  conflict  with  the  principle  that  a  plaintiff  in  ejectment 
must  recover  upon  the  strength  of  his  own  title,  arid  not 
upon  the  weakness  of  that  of  his  adversary. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

153 


137  EsKOND  V.  Chew.  [Sap.  Ct. 


[137]  *ESMOND  et  al.  v.  CHEW  et  als. 

^Easement,  Hight  of  Wat. — Plaintifb  owned  certain  mining  claims  in  the  bed 
or  channel  of  a  stream.  Defendants  owned  claims  m  the  same  stream  above  and 
adjoining  the  claims  of  plaintiffs,  defendants'  claims  being  located  first.  Defend- 
ants comitracted  a  flume,  running  from  their  own  claims  to  and  uix)u  plaintifb' 
claims,  and  through  this  flume  a  large  quantity  of  tailings  was  deposited  on  plaii:- 
tiffs'  claims,  to  their  great  damage.  The  flume  was  constructed  for  the  purpose 
of  working  defendants'  claims;  was  proper  and  necessary  for  that  purpose,  and 
the  deposit  of  tailiugs  was  occasioned  by  the  ordinary  working  of  the  claims. 
The  Court  instructed  tlie  jury,  that  a  person  first  locating  a  mining  claim  in  the 
bed  of  a  stream  is  entitled  to  tho  channel  below  as  an  outlet,  and  that  when  such 
outlet,  from  the  usual  mining  operations  above,  becomes  obstructed,  he  may  open 
the  same;  and,  if  he  can  do  so  by  no  other  means,  may  construct  a  flume  down 
tho  channel  as  far  as  necessary,  and  as  far  as  it  can  be  contitructed  without  con- 
siderable damage  to  claims  subsequently  located.  Held,  that  tlio  instruction  was 
wrong;  that  the  defendants  were  not  entitled,  as  matter  of  strict  legal  right,  to  an 
easement  upon  plain tifis'  claims  for  the  purposes  mentioned;  that  the  doctrine 
that,  under  certain  circumstances,  one  person  may  have  a  right  of  way  by  neces- 
sity over  tho  land  of  another,  does  not  apply  to  this  case;  and  further,  that  this 
Court  does  not  recognize  the  doctrine,  that  one  person  can  go  on  the  land  of 
another  and  erect  thereon  buildings  or  other  structures;  and  that  mining  claims 
stand  on  the  same  fo<tting  in  this  respect  as  other  property;  that  if  the  acts  of 
defendants  were  authorized  by  any  local  custom  or  i*egulationy  its  existence  should  ^ 
have  been  averred  and  proved. 

*  Water  Kights  of  Minibs.— Each  person  mining  in  the  same  stream  is  entitled 
to  use,  in  a  proper  and  reasonable  manner,  both  the  channel  of  the  stream  and 
the  water  flowing  therein.  Where,  from  the  situation  of  different  claims,  the 
working  of  some  will  necessarily  result  in  injury  to  others,  if  the  injury  be  the 
natural  and  necesnary  consequence  of  tho  exercise  of  this  right,  it  will  be  damnitm 
absque  injuria^  and  will  furnish  no  cause  of  action  to  tho  party  injured.  The 
reasonableness  in  the  use  is  a  question  for  the  JU17,  to  bo  determined  by  them 
upon  the  facts  and  circumstances  of  each  particular  case. 

Appeal  from  the  Fourteenth  District. 

To  the  facts  stated  iii  the  opinion,  add  that  the  tailings 
were  deposited  by  an  extension  of  defendants'  flume  upon 
plaintiffs*  ground — that  is  to  say:  defendants,  after  crossing 
their  own  lower  line  with  their  sluice,  proceeded,  from  time 
to  time,  as  the  tailings  accumulated  at  the  end  of  each  piece 
of  flume,  to  add  other  pieces,  so  that,  at  the  commencement 
of  this  suit,  they  had  encroached  with  their  sluice  over  eight 
hundred  feet  upon  plaintiffs'  claims.  For  this  distance, 
they  had  filled  up  the  claims  of  plaintiffs  with  tailings  to 


^  Harmonized,  Logan  v.  Driscoll,  19  Cal.  626;  Lincoln  v.  Itodgcrs,  1  Mont.  221. 

154 


Jan.  I860.]  Esmond  v.  Chew.  138 

the  depth  of  from  *twenty-five   to   thirty  feet,  and   [138] 
covered  up  a  sluice  belonging  to  plaintiffs,  together 
with  a  blacksmith  shop,  tools,  etc. 

At  the  time  of  the  location  of  plaintiffs*  claims,  and  at  the 
date  of  plaintiffs'  purchase,  no  portion  of  defendants*  sluice 
bad  been  expected  thereon,  and  no  tailings  had  been  deposited. 

Defendants  had  verdict  and  judgment.     Plaintiffs  appeal. 

McConnell  &  If  ilea  and  A.  A.  Sargent,  for  Appellants. 

I.  Mere  priority  of  location  of  a  mining  claim  on  a  stream 
does  not  give  the  right  to  construct  flumes  so  as  to  deposit 
tailings  on  and  destroy  claims  subsequently  located  lower 
down  on  the  stream.  The  right  to  use  the  channel  as  an 
outlet  comes  from  the  natural  flow  of  the  water,  and  not 
from  priority  of  location.  Priority  of  location  gives  **  su- 
perior right"  to  the  mining  claim  and  its  natural  appurten- 
ances— that  is,  such  appurtenances  as  pertain  by  nature  to 
the  thing  acquired,  and  form,  in  law,  an  essential  part  of  it. 
The  miner's  location  gives  a  full  and  perfect  estate  in  his 
own  claim,  but  no  right  in  ground  adjoining.  He  locates 
with  knowledge  that  others  may  locate  near  by.  To  acquire 
any  right  in  adjacent  ground,  he  must  make  a  special  prior 
appropriation  of  it — as  by  locating  the  line  of  a  tunnel  he 
may  suppose  necessary  to  run  from  some  distant  point  to  his 
claim,  or  by  locating  a  place  of  deposit  for  tailings.  (See 
Wolf  V.  St.  Louis  Independent  Water  Co.,  10  Cal.  541; 
Jones  V.  Jackson,  9  Id.  237.) 

II.  The  doctrine  of  **  necessity"  does  not  aid  the  prior 
locator.  This  doctrine  of  right  of  way  which  one  man  has, 
under  certain  circumstances,  over  the  land  of  another,  is 
based  on  grant  or  prescription;  though  it  was  formerly 
traced  to  the  "necessity"  of  the  case.  (3  Kent's  Com.  424; 
6  Mo.  624;  1  Saund.  323,  Williams'  note  [6]  to  Pomfret  v. 
Bicroft.)  There  is  no  resemblance  between  the  right  of  way 
and  the  right  claimed  here — the  former  being  a  mere  occa- 
sional passage,  the  latter  a  permanent  occupation  and  en- 
cumbering of  plaintiffs'  ground. 

Even  if  "necessity"  can  give  to  one  man  a  right  in  the 
property  of  another,  it  can  only  be  one  of  that  cla^s  of 
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rights,  the  exercise  of  which  is  consistent  with  the  full 
enjoyment  by  the  latter  of  his  own  property.  Hence,  if  the 
right  claimed  is  shown  to  materially  interfere  with  such 
enjoyment,  or  if  it  in  effect  involves  the  dispossession  of  the 
owner,  or  the  destruction  of  his  property,  it  can  never  be 

predicated  upon  the  sole  ground  of  necessity.  Such 
[139]   is  the  case  at  bar.     For  the  effect  of  *the  exercise  of 

the  so-called  right  of  the  defendants  is  to  absolutely 
destroy  the  claims  of  the  plaintiffs,  and  render  them  value- 
less for  the  future.  (Broadbent  v.  Wilks,  Willes,  360; 
Collier  on  Mines,  80.)  a 

m.  The  rights  of  plaintiffs  cannot  depend  on  the  amount 
of  damage  suffered,  as  is  assumed  by  the  instructions  of  the 
Court  below.  Wherever  a  legal  right  is  infringed,  the  law 
gives  a  remedy,  though  mere  nominal  damage  be  sustained. 
Whenever,  on  the  other  hand,  no  legal  right  is  impaired,  the 
law  gives  no  relief,  however  considerable  the  damage.  (Sedg. 
on  Dam.  46;  5  Hill,  171;  Pastorias  v.  Fisher,  1  Rawle,  26; 
Alexander  v.  Kerr,  2  Id.  83;  7  Serg.  &  E.  11;  9  N.  H.  88; 
Sackinder  v.  Beers,  10  Johns.  24;  Case  of  the  Tunbridge 
Wells  Dippers,  2  Wils.  414;  Wells  v.  Watling,  2  W.  Black, 
1233;  Crooker  v.  Brag,  10  Wend.  264;  1  Gal.  433;  2  Greenl. 
Ev.  257-258;  4  B.  &  A.  410;  3  Scott  N.  E.  390;  1  Benj. 
N.  C.  549;  24  Wend.  189;  10  M.  &  W.  109;  1  Taunt.  121;  1 
Denio,  548;  2  Met.  490;  1  Barn.  &  Aid.  418.) 

A  miner  has  a  freehold  estate  in  his  claims,  as  against  all 
other  parties  claiming  by  the  same  sort  of  title.  (Merritt  v. 
Judd,  14  Cal.  69.) 

Henry  Meredilh  and  C.  TV.  Hill,  for  Eespondents. 

I.  To  all  mining  claims  situated  upon  a  water  course, 
which  constitutes  the  only  possible  outlet  or  channel  for 
drainage  of  such  claims,  is  attached  the  easement  of  drainage 
by  the  bed  of  the  stream  below,  as  appurtenant  to  such 
mining  claims;  and  if  such  channel  or  outlet  becomes,  by 
the  acts  of  subsequent  locators  above  or  below  on  the  same 
water  course,  obstructed,  the  prior  appropriator  may,  by 
such  means  as  will  best  answer  the  purpose,  open  and  restore 
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the  outlet  or  passage  way  so  long  and  so  far  as  may  be  neces- 
sary to  the  working  of  such  prior  located  claims. 

This  easement  is  founded  on  a  presumed  grant  of  the 
land.  (Eichards  r.  "Williams,  7  Wheat.  59;  Van  Dyke  v. 
Van  Buren,  1  Caines,  84;  Melton  v.  Trinity  Church,  3  Serg. 
&  K.  509;  Schonder  v.  Bogart,  2  Wend.  13-GO;  Merced 
Mining  Co.  v,  Fremont,  7  Cal.  313.) 

The  title  to  land  in  the  mining  region  being  in  the  miner 
as  against  all  persons  except  the  Government,  he  is  entitled 
to  all  the  privileges  and  incidents  which  appertain  to  the 
soil,  subject  to.  the  single  exception  of  rights  antecedently 
acquired.  (Crandall  v.  Woods,  8  Cal.  136;  Conger  v.  Weaver, 
6  Id.  548.)  The  same  presumption  of  grant  applies 
*to  such  incidents  or  easements,  as  to  the  soil  itself.  [140] 
(Campbell  v,  Wilson,  3  East,  294;  Tyler  v.  Wilkin- 
son, 4  Mason,  402;  Bolivar  Co.  v,  Neponset  Co.,  16  Pick. 
241;  Bliss  v.  Bice  et  al.,  17  Id.  23.) 

From  the  user  or  enjoyment  of  an  easement  sufficiently 
long  to  mature  by  prescription,  a  grant  will  always  be  pre- 
sumed. But  in  this  State,  such  user  may  create  the  pre- 
sumption of  grant  at  once.  Prior  possession  or  prior  user, 
however  short,  suflSces,  because  occupancy  is  the  only  title 
claimed  by  any  one,  so  far  as  the  mineral  region  is  con- 
cerned. The  possession,  too,  need  only  be  such  as  the 
nature  of  the  thing  admits  of.  For  example,  a  mining  claim 
need  not  be  fenced  or  ditched ;  and  the  owner  of  a  ditch  is 
deemed  in  possession  of  the  line  for  excavation  and  con- 
struction from  the  time  he  designates  it  by  stakes,  or  other- 
wise.    (Hicks  V.  Bell,  3  Cal.  219;  6  Id.  548.) 

Hence,  he  must  be  deemed  to  be  in  possession  of  an  ease- 
ment over  the  bed  of  the  water  course,  which  constitutes  the 
natural  and  only  drain  to  mining  claims  above,  who  has  used 
the  same  for  any  length  of  time  as  a  drain,  or  channel  for 
discharge,  or  deposit,  for  the  tailings  and  flowing  matter 
from  his  claims,  without  being  required  to  show  that  he  had 
given  written  notice  to  hold  it,  and  use  it  as  such  drain,  or 
without  being  required  to  fence  it,  or  flume  it.  A  written 
noliice  would  indicate  no  more  than  the  hills  or  mountains 
walling  in  the  running  stream. 
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While  the  stream  remained  tinobstructed,  and  in  its 
original  condition  as  when  the  prior  comer  located  his 
claims,  the  natural  bed  conveyed  ofif  the  refuse  matter  and 
proved  as  eflScient  a  drain  as  a  wooden  flume,  and  therefore 
no  flume  along  such  bed  was  requisite  to  the  working  of 
such  claims,  and  none  required  to  give  possession,  or  to  con- 
stitute user  of  the  drain. 

Lex  non  cogit  ad  vana  is  the  maxim  which  perfects  the 
nature  of  the  possession,  and  qui  prior  est  tempore  potior  est 
jure  the  maxim  which  confers  the  sanctity  of  a  grant  on 
mere  prior  possession. 

Again,  as  water  is  essential  to  wash  off  the  soil,  the  right 
to  the  water  is  appurtenant.  And  so  of  the  tailings  washed 
off,  the  right  to  some  spot  on  which  to  deposit  them  is  es- 
sential, and  hence  appurtenant.  And  as  these  tailings  must 
flow  off,  etc.,  the  channel  of  the  stream  is  natural,  necessary, 
and  hence  appurtenant.  In  short,  the  grant  of  a  parcel  of 
the  mining  land  for  mining  purposes  must  carry  with  it  to 
the  grantee  all  incidents,  appurtenances,  and  easements 
necessary  to  the  enjoyment  of  and  natural  to  the  land 
granted. 

No  separate  appropriation,  by  distinct  and  inde- 
[141]  pendent  acts,  is  requisite  *to  acquire  these  appurte- 
nances, or  easements,  apparently  and  necessarily 
belonging  to  the  claims  appropriated.  Cuicunqiii  oliquis 
concedtt  concedere  videtur  et  id  sine  quo  res  ipsa  esse  non  po- 
tuit,  is  a  well  settled  maxim  of  law.  Accordingly,  by  a 
deed,  or  grant  of  land,  or  any  thing,  all  the  means  and  priv- 
ileges necessary  to  the  attainment  or  enjoyment  of  the  land, 
or  thing  granted,  pass  to  the  grantee  without  the  words 
"appurtenances,"  etc.,  and  to  the  extent  enjoyed  by  the 
grantor.  (Kent  v.  "Waite,  10  Pick.  138;  Grant  v.  Chase,  17 
Mass.  448;  Kockley  v  Sprague,  17  Me.  281;  Hayord  v.  Rob- 
inson, 3  Mason,  276;  Whitney  v.  Oluey,  Id.  284;  Ferguson 
V.  Witsell,  5  Eich.  280;  Durell  v,  Boisblanc,  1  La.  407;  Mil- 
ler V.  Scofield,  12  Conn.  335;  Blake  v.  Clark,  3  Greenl.  436; 
4  Kent's  Com.  440;  Broom's  Lex.  Max.  362;  Gale  &  Wheat* 
on  Eas.  71.) 

If  the  United  States  Government  had,  by  its  agent,  taken 
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possession  of  that  particular  parcel  of  land  occupied  by  de- 
fendants, and  proceeded  to  mine  the  same,  then  there  is  no 
question  as  to  the  Government's  right,  or  easement,  to  tlie 
flow  of  the  water  on  to  such  tract  from  the  land  above  on  the 
stream,  and,  by  like  reason,  to  its  right  or  easemeut  to  have 
the  water  flow  off  upon  the  land  below,  through  its  acous- 
tomed  and  necessaiy  channel. 

Kow,  there  is  no  difference  in  principle  between  clear 
water  and  muddy  water — none  between  water  and  tailings — 
both  being  flowing  matter. 

If  no  appropriation  has  been  made  by  another  of  anything 
on  such  tract,  nor  of  anything  on  the  adjacent  or  surround- 
ing tract,  the  first  locator  finds  his  claims  with  full  and  com- 
plete appurtenances,  with  everything  natural  and  necessary 
still  appurtenant;  and  in  locating,  he  steps  fully  into  the 
shoes  of  the  Government. 

He  can  no  more  be  deprived  of  one  of  a  number  of  natu- 
ral and  necessary  easements  than  another;  can  with  no  more 
reason  be  denied  or  curtailed  in  the  enjoyment  of  the  ease- 
ment of  drainage  over  the  claims  below,  than  of  the  flow  of 
the  Avater,  etc.,.  to  his  claims,  from  above. 

Any  one  subsequently  coming  and  locating  above,  or 
below%  on  such  stream,  takes  the  claims  which  he  appro- 
priates just  as  he  finds  them,  subject  to  the  servitudes  or 
easements  before  granted  to  another,  the  first  locator,  by 
the  Government,  their  common  grantor.  (Irwin  v.  Phillips, 
3  Cal;  Sims  v.  Smith,  7  Id.  148.) 

II.  Admitting  that  respondents  were  the  prior 
locators  of  mining  *claims  in  Missouri  caiion — that  [142] 
such  claims  could  only  be  worked  by  the  enjoyment 
of  an  easement  or  drainage  on  and  down  such  stream,  then 
when  sucli  outlet  becomes  obstructed  by  the  acts  of  appel- 
lants, the  owners  of  the  servient  tenement,  or  by  the  acts  of 
others,  the  owner  of  the  dominant  tenement  can  lawfully 
enter  on  the  lands  of  the  other  below,  and  perform  the 
necessary  acts  to  open,  repair,  or  restore  such  outlet  or 
drainage.  (See  authorities  before  cited,  and  Prescott  v. 
White,  21  Pick.  341;  Prescott  v.  Williams,  5  Mete.  429; 
Stiles  V.  Laird,  5  Cal.  120;  G.  &  Wheat.  Eas.  marginal,  324.) 
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If  the  right  to  open  the  outlet  accompanies  the  right  to 
the  outlet  itself,  then  respondents  could  use  a  flume  or  sluice 
where  such  was  necessary  to  such  opening,  or  to  the  sub- 
stantial enjoyment  of  the  easement. 

In  opening  or  repairing  the  outlet  or  drain,  by  construct- 
ing a  flume  as  far  down  as  necessary,  respondents  created  no 
new  outlet,  but  only  opened  and  restored  the  ancient  outlet 
or  drain  appurtenant  to  the  claims  as  owned  by  the  Govern- 
ment, respondents'  grantors. 

Cope,  J.,  delivered  the  opinion  of  the  Court — Field,  C.  J., 
and  Baldwin,  J.,  concurring. 

The  plaintiffs  are  the  owners  of  certain  mining  claims 
situated  in  the  bed  or  channel  of  a  stream  known  as  Missouri 
caiion.  The  defendants  own  claims  in  the  same  stream, 
above  and  adjoining  those  of  the  plaintiffs.  The  claims  of 
the  defendants  were  first  located.  The  complaint  alleges 
that  the  defendants  wrongfully  constructed  a  flume  upon  the 
claims  of  the  plaintiffs,  and  deposited  thereon  a  large  quantity 
of  tailings  from  claims  above;  and  that  the  plaintiffs  were 
greatly  injured  and  damaged  thereby.  The  answer  admits 
the  construction  of  the  flume,  and  the  deposit  of  tailings, 
but  denies  that  these  acts  were  wrongful;  and  avers  that  the 
flume  was  constructed  by  the  defendants  for  the  puipose  of 
working  their  claims;  that  its  construction  was  proper  and 
necessary  for  that  purpose,  and  that  the  deposit  of  tailings 
was  occasioned  by  the  ordinary  working  of  these  claims. 
There  is  no  dispute  as  to  the  facts. 

On  the  trial  of  the  case,  the  Court  instructed  the  jury, 
among  other  things,  that  a  person  first  locating  a  mining 
claim  in  the  bed  of  a  stream  is  entitled  to  the  channel  below 
as  an  outlet;  and  that  when  such  outlet,  from  the  usual 
mining  operations  above,  becomes  obstructed,  he  may  open 
the  same,  and,  if  he  can  do  so  by  no  other  means, 
[143]  may  *construct  a  flume  down  the  channel  as  far  as 
necessary,  and  as  far  as  the  same  can  be  constructed 
without  considerable  damage  to  claims  subsequently  located. 

The  real  question  in  the  case  is,  whether  the  defendants, 
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as  a  matter  of  strict  legal  right,  are  entitled  to  an  easement 
upon  the  plaintiffs'  claims,  for  the  purposes  mentioned  in  the 
answer.  Upon  this  question,  we  readily  confess  that  our 
convictions  are  decidedly  adverse  to  the  position  of  the  de- 
fendants. We  do  not  see  upon  what  legal  foundation  the 
right  claimed  by  them  can  possibly  rest.  As  a  proposition 
of  law,  the  right  of  one  person  for  his  own  advantage  to 
enter  upon  and  use  the  property  of  another,  without  his  con- 
sent, cannot  be  maintained.  The  doctrine  of  necessity,  in- 
voked by  the  defendants,  and  relied  upon  by  the  Court 
below,  has  no  application.  Under  certain  circumstances,  a 
person  may  have  a  right  of  way,  by  necessity,  over  the  land 
of  another;  but  the  doctrine  that  one  person  may  have  a 
right,  by  necessity,  to  go  upon  the  land  of  another,  and 
erect  thereon  buildings  or  other  structures,  we  are  by  no 
means  prepared  to  recognize.  The  fact  that  the  land  is  a 
mining  claim  can  make  no  difference,  for  the  principle  is  the 
same,  whatever  is  the  character  of  the  property.  If  the  acts 
of  the  defendants  were  authorized  by  any  local  custom  or 
regulation,  its  existence  should  have  been  averred  and 
proved. 

Our  opinion  is,  that  the  acts  complained  of  are  without 
sufficient  justification;  and  that  the  Court  erred  in  its  view 
of  the  law,  as  given  to  the  jury.  The  defendants  had  un- 
questionably the  right  to  work  their  claims,  but  the  same 
right  belonged  to  the  owners  of  every  other  claim  on  the 
stream.  The  channel  of  the  stream  was  the  natural  and 
necessary  outlet  for  all,  and  no  one  had,  as  against  the 
others,  the  right  to  its  exclusive  use  for  that  purpose.  The 
recognition  of  such  a  right  would  be  in  violation  of  every 
principle  of  legal  justice.  The  true  rule  is,  that  each  per- 
son mining  in  the  same  stream  is  entitled  to  use,  in  a  proper 
and  reasonable  manner,  both  the  channel  of  the  stream,  and 
the  water  flowing  therein;  and  where,  from  the  situation  of 
different  claims,  the  working  of  some  will  necessarily  result 
in  injury  to  others,  if  the  injury  be  the  natural  and  neces- 
sary consequence  of  the  exercise  of  this  right,  it  will  be 
damnum  absque  injuria,  and  will  furnish  no  cause  of  action 
to  the  party  injured.    The  reasonableness  of  the  use  is  a 
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question  for  the  jury,  to  be  determined  by  them  upon  the 
facts  and  circumstances  of  each  particular  case. 
Judgment  reversed,  and  oause  remanded  for  a  new  trial. 


[144]      *BOLES  et  al.  v.  WEIFENBACK  et  al. 

^Ejectmext,  Compladtt  Sutticient.  —  A  complaint  in  ejectment,  averring  that 
plaintiff  was  in  the  actaal  possession  of  the  premises  by  inclosure  and  cultivation; 
that  defendants,  on  a  certain  day,  entered  upon  the  same,  and  ousted  the  plain* 
tifi',  and  that  defendant  is  still  in  possession,  is  sufficient. 

Appeal  from  the  Ninth  District. 

The  allegations  of  the  complaint  are,  that  ''on,  etc., 
plaintiffs  were,  and  have  been,  and  still  are,  the  legal  owners 
of,  and  lawfully  entitled  to,  the  possession  of  said  premises, 
and  were  in  the  quiet,  peaceable,  and  actual  possession, 
thereof,"  etc.,  and  that  "defendants  did  enter  in  and  upon 
said  premises,  and  forcibly  eject,  expel,  and  drive  plaintifb 
therefrom,  and  took  the  possession  of  said  premises,  and 
have  retained  the  possession  up  to  the  present  time,  and 
continue  to  retain  possession  thereof;  that  plaintiffs  have 
frequently  demanded  the  possession  of  said  premises  of  the 
defendants,  and  they  ever  have  and  still  do  refuse  to  comply 
with  plaintiffs'  said  request." 

Defendants  had  final  judgment  on  the  demurrer.  Plain- 
tiffs appeal, 

J.  A.  Fletcher,  for  Appellants. 

Cope,  J.,  delivered  the  opinion  of  the  Court — ^Baldwin,  J., 
and  Field,  C.  J.,  concurring. 

The  judgment  in  this  case  must  be  reversed.     The  action 

IS  brought  to  recover  possession  of  a  tract  of  land.     The  al- 

^^gatious  of  the  complaint  are  suflScient,  and  the  demurrer 

'^as  improperly  sustained.     It  is  alleged  that  the  plaintiffs 


^  Approved,  Soles  v.  Cohen,  post  151. 
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■were  in  the  actual  possession  of  the  property  by  inclosnre 
and  cultivation;  that  the  defendants,  on  a  certain  day,  en- 
tered upon  the  same,  and  ousted  the  plaintiffs.  It  is  further 
alleged  that  the  defendants  are  still  in  possession  of  the 
premises.  What  additional  allegation  is  necessary  in  such 
an  action,  or  for  what  reason  the  plaintiffs  are  not  entitled 
to  recover  upon  the  facts  stated,  we  are  unable  to  discover. 
There  is  another  count  in  the  complaint,  setting  forth  the 
came  cause  of  action  in  a  different  form;  but  it  is  unneces- 
sary to  determine  whether  this  count  is  or  is  not  demurrable. 
The  demurrer  is  to  the  whole  complaint,  and  we  cannot  per- 
ceive any  ground  upon  which  it  should  have  been  sustained. 
Judgment  reversed,  and  cause  remanded  for  further  pro- 
ceedings. 


*McDONALD  et  als.  v.  THE  BEAB  BIVEB  AND  [145] 
AUBUEN  WATEB  AND  MINING  C0.» 

Injunction,  "when  will  Issue  in  Real  Action.— PlaintiflBi  file  their  bill  in  equity 
to  enjoin  defendants  from  diverting  a  certain  quantity  of  the  water  of  Bear  Biver, 
alleging  that  their  right  to  one  thousand  inches  of  the  water  of  that  stream,  as 
against  defendants,  was  adjudicat<,'d  in  a  former  action.  In  that  action,  which 
was  trespass  for  the  diversion  of  the  water,  it  was  alleged  tliat  this  quantity  of  theu 
water  of  the  stream  had  been  appropriated  by  tlie  plaintiffs  for  mill  purposes; 
that  such  quantity  was  necessaiy  for  tlieii'  use,  and  that  defendants  had  diverted 
the  same,  to  their  damage,  etc.  Plaintiffs  had  verdict  and  judgment  for  $21,800 
damages.  Held,  that  the  averments  ai'e  insufficient  to  entitle  plaintiffs  to  an  iu- 
juuctiou;  the  scope  of  the  bill  being  simply  to  enforce  in  equity  plaintifl''s  alleged 
right  to  one  thousand  inches  of  water,  on  the  sole  ground,  that  it  was  adjudged 
as  their  right  in  the  foiTncr  suit. 

AuENDMENT  OF  CoMi'LAiXT,  lliGHT  OF.— //fW,  furtlier,  that  plaintifb  should  be 
permitted,  if  they  desire,  to  so  amend  their  complaint  as  to  present  for  determi- 
nation tiieir  legiil  rightt<;  otlienvise,  the  complaint  should  be  dismissed. 

'  Veudict,  ok  what  Conclusive.— a  general  venlict  does  not  operate  as  an  estoppel, 
except  as  tu  such  matters  as  wero  necessarily  considered  and  determined  by  the 
jury.    A  verdict  is  never  conclusive  u^xtn  immatciial  or  collateral  issues. 

DrvKiJsioN  OK  Wateu,  Immateuial  Avekmkxts*.— In  an  action  to  recover  damages 
for  the  diversion  of  the  water  of  a  stream  from  plaintiffs'  mills,  an  averment  as 
to  the  pi-ecise  quantity  of  water  i-cquire-d  for  the  use  of  the  mills,  and  to  which 
plaintiffs  claimed  to  bo  entitled,  is  an  immaterial  aveimcnt;  and  a  recovery  of 

1  Same  case,  13  Cal.  221. 

s  Cit»l.  McLanghlin  v.  Kelly,  22  Cal.  222;  Hamm  o.  Arr^4'l,  23  CaL  175;  AiMrton 
V.  Schmidt,  2G  Cal.  4U4.    Bee  Kidd  v.  Laiid, ;>os<  161. 
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damages  would  not  establish  plaintiff*  right  to  the  exact  quantity  of  water 
claimed,  so  as  to  be  res  judicata  in  a  subsequent  suit. 
Idem,  Issues  in  Action. — In  such  action  for  damages,  no  issue  could  be  taken  upon 
the  arerment  as  to  the  particular  quantity  of  water  diverted. 

Appeal  from  the  Tenth  District, 

To  the  facts  stated  in  the  opinion,  add  that  the  answer  in 
the  original  action  (13  Gal.  220)  was  general  denial,  want  of 
jurisdiction,  and  Statute  of  Limitations. 

The  Judge  below  first  granted  a  rule  to  show  cause  why  an 
injunction  should  not  issue  as  prayed  for.  On  the  return 
day  of  the  rule,  defendants  demurred  to  the  complaint,  on 
the  ground,  among  others,  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  motion  for  in-^ 
junction  was  based  on  the  complaint,  and  an  affidavit  as  to 
the  fact  that  the  dam  and  ditch  of  defendants  did  divert  the 
water,  etc.,  as  averred. 

The  Court  below  granted  the  injunction,  and  from  this 
order  defendants  appeal. 

[146]    ^HeydenfeUUy  for  Appellants. 

1.  There  was  no  issue  in  the  original  suit  between  these 
parties  as  to  the  quantity  of  water.  That  suit  was  trespass, 
and  the  only  point  settled  was  plaintiffs'  right  to  their  ascer- 
tained damages.  (Outram  v.  Morewood,  3  East,  353,  and 
cases  cited;  Manny  v.  Harris,  2  John.  24;  Spoone  v,  Davis, 
7  Pick.  147;  Kyer  v.  Atwater,  4  Day,  431;  Smith  v,  Sher- 
wood, 4  Conn.  276;  Dennison  v,  Hyde,  6  Id.  508;  Hopkins 
V.  Lee,  6  Wheat.  109;  Lintzenick  v.  Lucas,  1  Esp.  43.)  And 
if  a  verdict  or  judgment  has  apparently,  but  not  necessarily 
covered  the  ground  of  the  second  action,  yet  it  may  still  be 
averred  and  shown  that  the  point  to  be  established  was  not 
decided  in  the  first  action.  (Snider  v.  Croy,  2  John.  227; 
Philips  V.  Berrick,  16  Id.  136;  Wheeler  v.  Van  Houten,  12 
Id.  311;  Webster  v.  Lee,  5  Mass.  334;  Whitmore  v.  Whit- 
more,  2  N.  H.  26;  Hitchin  v.  Campbell,  2  W.  Bl.  827;  Eowe 
17.  Farmer,  4  T.  R.  146;  Johnson  v.  Smith,  15  East,  213.) 

2.  The  right  to  the  specific  quantity  of  water  not  being 
determined  in  the  former  suit,  equity  will  not  interfere. 
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Angell  on  Water  Courses,  sees.  444-9;  Story's  Eq.  sees. 
925-7;  Eeid  v.  GiflFord,  6  John.  Ch.  19;  Olmsteadv.  Loomis, 
6  Barb.  160.)  A  party  asking  an  iujunetion  must  set  forth 
title.  (Davis  r.  Lee,  6  Ves.  784;  Whitelegg  v.  Whitelegg,  1 
Brown,  57,  and  cases  cited.) 

E.  B,  Crocker^  also  for  Appellants. 

1.  The  title  to  the  one  thousand  inches  of  water  was  not 
involved  in  the  first  suit,  as,  in  a  case  for  diverting  water, 
possession  in  fact  is  sufficient  to  maintain  the  action  without 
title.  (2  Chitty's  PI.  789,  769;  1  East,  244;  7  Term  E.  719; 
2  Saund.  113  a,  note  1.) 

Trespass  is  founded  upon  an  injury  to  the  possession,  and 
a  judgment  for  the  plaintiff  merely  affirms  the  right  of  pos- 
session, and  settles  the  damages.  (4  Conn.  285,  276.)  And 
where  there  is  no  special  verdict  or  judgment  as  to  the  title, 
it  does  not  establish  the  title,  or  estop  the  defendant  from 
denying  the  title.  (Outram  v,  Morewood,  3  East,  346; 
Evelyns  v,  Haynes,  cited  in  the  above  case;  Standish  v. 
Parker,  2  Pick.  20;  affirmed,  18  Pick.  564;  4  Gill  &  John- 
son, 345;  Bennett  v.  Holmes,  1  Dev.  &  Batt.  486.)  In  order 
to  constitute  an  estoppel,  the  very  point  must  have  been  put 
in  issue  on  the  record  and  found  by  the  jury.  (Gilbert  v, 
Thompson,  9  Gush.  348;  Eastman  v.  Cooper,  15  Pick.  276; 
Wood  V,  Jackson,  18  AVend.  107;  Millett  v,  Foxcraft,  1 
Story,  474;  Spooner  v.  Davis,  7  Pick.  147;  Potter  v. 
*Baker,  19  N.  H.  166.)  If  the  verdict  in  this  case  [147] 
had  been  for  defendants,  plaintiffs  would  not  have 
been  estopped,  and  therefore  the  estoppel  would  not  be 
mutual,  which  is  necessary.  (2  Smith's  Lead.  Cas.  514-576; 
1  Starkie  Ev.  193,  220;  15  Miss.  300;  4  Gill  &  Johnson,  345.) 
It  is  not  conclusive,  and  therefore  cannot  be  set  up  either  as 
establishing  the  right,  or  as  an  estoppel  to  defendants,  as 
they  have  the  right  to  show  by  proof  that  the  point  was  not 
in  fact  litigated  or  determined  in  the  former  action.  (1 
Starkie  Ev.  198;  3  Gray,  513;  26  Ala.  504;  4  Com.  71;  9 
Cush.  261;  12  Barb.  568.) 

Allegations  which  are  merely  jjrima  facie  evidence  of  issu- 
able facts,  are  insufficient.    (Letters  v.  Cady,  10  Cal.  533  ) 
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In  actions  for  diverting  water,  the  plaintiff  may  maintain 
his  case,  though  he  does  not  prove  his  right  to  the  extent 
claimed.  (1  PhiUips'  Ev.  504-510;  3  Id.  Cow.  &  Hill,  notes 
682  and  376;  9  Conn.  291.) 

C.  E.  FWdns  &  T.  B,  Beardan,  for  Bespondents. 

1.  The  title  to  the  water  was  in  issue  in  the  first  suit. 
Plaintiffs  there  claimed  as  prior  locators,  alleging  that  they 
had  prior  right  to  as  much  water  as  was  necessary  for  their 
mills,  and  that  one  thousand  inches  were  required.  The 
general  denial  of  defendants  put  this  allegation  in  issue. 
An  action  of  trespass,  as  much  as  any  other  action,  settles 
the  questions  in  issue.  (Doty  v.  Brown,  4  Com.  72;  Bush  v. 
Stemburgh,  4  Cow.  562;  Marsh  v.  Pier,  4  Bawle,  584;  Col- 
lins V.  Butler,  14  Cal.;  Cist  v.  Ziegler,  16  Serg.  &  E.  285;  17 
Id.  319;  2  Hill,  475;  3  Cow.  121;  2  Yerg.  487;  3  Denio,  238.) 

Cope,  J.,  delivered  the  opinion  of  the  Court — ^BAiiDWiN,  J., 
and  Field,  C.  J.,  concurring. 

This  is  a  suit  in  equity  to  enjoin  the  defendants  from  di- 
verting a  certain  quantity  of  the  water  of  Bear  Kiver.  The 
plaintiffs  allege  that  their  right  to  one  thousand  inches  of 
the  water,  as  against  the  defendants,  was  adjudicated  in  a 
former  action.  The  record  in  such  action  is  made  a  part  of 
the  complaint.  It  was  alleged  in  that  case  that  this  quantity 
of  the  water  of  the  stream  had  been  appropriated  by  the 
plaintiffs  for  mill  purposes,  that  such  quantity  was  necessary 
for  their  use,  and  that  the  defendants  had  diverted  the  same 
to  their  damage,  etc.  The  plaintiffs  obtained  a  verdict  and 
judgment  for  twenty-one  thousand  eight  hundred  dollars  in 
damages.  It  is  contended  that  by  this  verdict  and 
[148]  ^judgment  the  quantity  of  water  to  which  the  plain- 
tiffs are  entitled  was  conclusively  determined,  and 
that  the  defendants  are  estopped  from  putting  the  same  mat- 
ter again  in  issue  in  another  suit.  The  allegations  of  the 
complaint  look  to  equitable  relief  only,  and  are  not  sufficient 
to  authorize  a  determination  of  the  legal  rights  of  the  parties. 
If  these  rights  were  not  determined  in  the  original  contro- 
versy, the  case  necessarily  falls  to  the  ground. 
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The  principle  by  which  the  decision  of  this  case  must  be 
governed,  has  already  been  passed  upon  by  this  Court  in 
Kidd  V.  Laird,  post  161.  We  there  held  that  a  general  ver- 
dict did  not  operate  as  an  estoppel,  except  as  to  such  matters 
as  were  necessarily  considered  and  determined  by  the  jury. 
Oar  further  examination  of  the  question  in  this  case  has  not 
changed  our  opinion^  but  furnished  us  many  additional 
reasons  in  favor  of  its  correctness.  *'In  order  to  constitute 
an  estoppel,"  said  Chief  Justice  Shaw,  in  Eastman  v.  Cooper, 
15  Pick.  276,  ''the  same  point  must  be  put  in  issue,  upon 
the  record,  and  directly  found  by  the  jury.  Wherever  a 
point  of  fact  has  been  so  put  in  issue,  and  found  by  a  jury, 
then  the  record  is  regarded  as  conclusive  of  that  fact,  when- 
ever it  is  again  drawn  in  question  by  the  parties,  or  their 
privies."  In  Gilbert  v.  Thompson,  9  Cush.  348,  the  law  is 
declared  to  be  well  settled,  ''that  a  judgment  in  a  former 
action  is  conclusive  only  when  the  same  cause  of  action  has 
been  once  adjudicated  between  the  same  parties,  or  the  same 
point  has  been  put  in  issue  upon  the  record,  and  directly 
found  by  the  verdict  of  the  jury."  It  was  held  in  Potter  v. 
Baker,  19  N.  H.  166,  that  "a  fact  found  by  a  verdict  and 
judgment,  to  constitute  an  estoppel,  must  be  res  judicata: 
that  which  was  necessarily  and  immediately  found  according 
to  the  pleadings,  not  that  on  which  the  verdict  was  merely 
based^-a  fact  in  issue,  as  distinct  from  a  fact  in  contro- 
versy. "  It  is  too  well  settled  to  be  controverted,  that  a  ver- 
dict is  never  conclusive  upon  immaterial  or  collateral  issues. 
(1  Story,  474;  8  Wend.  40;  7  Pick.  146.) 

In  respect  to  the  controversy  upon  which  this  suit  is 
based,  we  regard  the  averment  in  relation  to  the  quantity  of 
water  to  which  the  plaintiffs  were  entitled  as  immaterial.  It 
was  an  action  for  damages,  and  the  right  of  the  plaintiffs  to 
recover  could  not  have  depended  upon  proof  of  this  aver- 
ment. If  it  had  appeared  that  they  were  entitled  to  but  five 
hundred  inches  of  water,  instead  of  one  thousand,  as  al- 
leged, and  that  the  quantity  to  which  they  were  really  en- 
titled, or  any  part  of  it,  had  been  diverted,  the  result 
must  still  have  been  the  same.  The  *jury  would  have  [149j 
given  them  a  verdict  for  whatever  damages  they  had 
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sustained.  If  they  had  claimed  the  entire  water  of  the 
stream,  and  the  evidence  had  shown  that  they  were  only  en- 
titled to  a  portion  of  it,  their  right  to  recover  for  what  they 
had  actually  lost  could  not  have  been  prejudiced  by  their 
claim  to  a  greater  quantity  than  they  were  in  fact  entitled  to. 
And  if  this  be  true,  how  extremely  absurd  it  would  be  to 
hold  that  such  a  recovery  established  their  right  to  the  ex- 
tent of  the  limit  which  they  themselves  had  assigned  to  it. 

If  the  defendants  are  bound  by  the  verdict  as  it  is,  the 
plaintiflEs  would  have  been  equally  concluded  by  it  had  it 
been  different.  If  the  verdict  establish  the  right  of  the 
plaintiffs  to  one  thousand  inches  of  water,  a  verdict  for  the 
defendants  would  have  been  equally  conclusive  in  their  favor, 
against  the  right  of  the  plaintiffs  to  any  quantity  whatever. 
A  doctrine  involving  results  so  palpably  erroneous,  cannot, 
of  course,  be  maintained.  The  immateriality  of  this  aver- 
ment is  further  shown  in  the  fact  that  by  the  rules  of  plead- 
ing, no  issue  could  be  taken  upon  it.  A  denial  that  the 
plaintiffs  were  entitled  to  a  particular  quantity  of  water, 
would  have  been  clearly  insufficient.  Admitting  that  they 
were  not  entitled  to  the  quantity  claimed,  twn  constat  that 
they  were  not  entitled  to  a  less  quantity,  and  that  this  quantity 
had  not  been  diverted  by  the  defendants. 

From  these  views,  it  follows  that  the  averments  in  the 
complaint  are  not  sufficient  to  entitle  the  plaintiffs  to  the 
relief  which  they  ask.  Upon  the  return  of  the  cause  to  the 
Court  below,  if  the  plaintiffs  desire  to  amend  their  complaint 
so  as  to  present  their  legal  rights  for  the  determination  of  a 
jury,  they  should  be  permitted  to  do  so.  Otherwise  the 
case  should  be  dismissed. 

The  order  granting  the  injunction  is  reversed,  and  the 
cause  remanded. 
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EAELT  et  al.  v.  MANNIX  et  al. 

Judgment  in  Fobciblb  E:«tbt  and  Detaineb.  —  In  forcible  entry  and  detainer 
^  tried  in  the  County  Court,  on  appeal  from  a  Justice's  Court,  plaintiff,  haying 
obtained  a  yerdict  for  one  hundred  and  fifty  dollars  damages,  moved  that  they  ba 
trebled.  Motion  denied,  and  judgment  entercHl  for  one  hundred  and  fifty  dol- 
lars, with  restitution  of  the  premises.  Plaintiff  applies  to  the  Supreme  Court  for 
mandamus  to  compel  the  Court  below  to  render  judgment  for  treble  damages. 
Sekly  that  the  application  must  be  denied,  as  plaintiff  has  an  adequate  remedy  by 
appeal;  pending  which,  plaintiff  can  enforce  so  much  of  the  judgment  as  awards 
restitution.  The  judgment  can  be  corrected  in  this  Court,  if  proper,  by  trebling 
tiie  damagi«. 

TuUle  &  Bullock,  for  the  Writ. 

« 

Field,  C.  J.,  delivered  the  opinion  of  the  Court — Baldwin, 
J.,  and  Cope,  J.,  concurring. 

In  an  action  of  forcible  entry  and  detainer,  tried  in  the 
County  Court  of  Placer,  upon  an  appeal  from  a  Justice's 
Court,  the  plaintifTs  obtained  a  verdict  from  the  jury,  with 
an  award  of  one  hundred  and  fifty  dollars  as  damages.  The 
plaintiffs  thereupon  moved  that  the  damages  be  trebled, 
under  the  statute.  This  motion  the  Court  denied,  and  ren- 
dered judgment  for  the  amount  found  by  the  jury,  with  res- 
titution of  the  premises.  The  plaintiffs  now  apply  for  a 
writ  of  mandan^us  to  compel  the  Court  to  render  judgment 
for  treble  the  damages. 

The  application  must  be  denied.  The  plaintiffs  have  a 
speedy  and  an  adequate  remedy  by  appeal.  If,  upon  the 
appeal,  it  shall  be  determined  that  the  plaintiffs  are  entitled 
to  a  correction  of  the  judgment,  this  Court  can  direct  it  to 
be  made  without  ordering  a  new  trial.  In  the  meantime, 
the  plaintiffs  can  enforce  so  much  of  the  judgment  as  awards 
restitution  of  the  premises. 

Application  denied. 

>  Clark  «.  Cnne,  57  OaL  684^ 
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BOLES  et  al.  v.  COHEN  et  al. 

Ejsctuemt,  Sufficiency  of  CoMPLAi2rr.--0omplaint  in  ejectment  Everring  prior 
possession  in  plaintiff,  entry  and  ouster  by  defendant,  and  that  ho  is  still  in  pos- 
session, sufficient. 

Idem. — Complaint  in  ejectment  may  be  for  two  separate  and  distinct  pieces  of 
land;  but  the  two  causes  of  action  must  be  separately  stated,  aifect  all  tlie  parties 
to  the  action,  and  not  require  different  places  of  trial. 

Complaint,  StTRPLUSAas. — Superfluous  matter  in  a  complaint,  -when  inserted  by 
itself,  should  be  struck  out,  or  disregarded  as  surplusage. 

Appeal  from  the  Ninth  District. 

The  saperfluous  matter  set  up  in  the  complaint  relates  to 
the  sale  on  execution. 
[145]       *The  Court  below  gave  final  judgment  for  defend- 
ants on  the  demurrer.     Plaintifb  appeal. 

J.  A.  Fletcher,  for  Appellants. 

'     Eosborough  &  Berry,  for  Respondents. 

1.  The  complaint  does  not  show  that  plaintiffs  had  title, 
or  prior  possession;  nor  that  their  grantor  was  seized  or  pos- 
sessed of  the  premises  or  of  the  esplees  and  profits.  Mere 
allegations  of  ownership — *' legal  owners,"  and  ** legally  en- 
titled to  the  possession" — ^are  insufficient.  The  facts  must 
be  stated,  not  mere  conclusions  of  law.  (Payne  v.  Tread- 
well,  5  Cal.  310;  Dye  v.  Dye,  11  Id.  163;  5  Saund.  516;  12 
How.  Pr.  330;  4  Id.  202;  5  Id.  14;  10  Id.  233;  Gould's  PI.) 

The  complaint  qualifies  defendants'  possession,  by  stating 
that  the  property  was  sold  on  execution  upon  a  judgment  by 
confession.  The  alleged  irregularities  in  the  sale  cannot 
affect  defendants'  title.  (Reynolds  v,  Harris.  14  Cal.  and 
authorities  therein  cited;  Whitwell  v.  Barbier,  7  Id.  54.) 

The  allegation  of  inconsistent  and  repugnant  matters  in  a 
complaint  as  to  material  points,  or  of  facts,  in  one  part 
thereof,  which  go  to  defeat  or  discharge  a  good  cause  stated 
in  another  part,  is  equivalent  to  no  allegation  at  all. 

2.  Several  causes  of  action  are  improperly  imited;  the 
action  being  brought  to  recover  the  possession  of  several 
distinct  and  separate  parcels  of  land,  with  damages  in  respect 
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to  each.  At  common  law,  damages  in  ejectment  are  merely 
nominal,  and  the  plaintiff  was  left  to  his  action  for  the  mesne 
profits.  (1  Chitty's  PI.  193.)  But  our  statute  allows  a  full 
remedy  for  possession,  and  for  damages;  hence,  the  action 
should  be  restricted  to  one  tract  of  land.  (1  Pr.  Act,  sec.  64.) 

Cope,  J.,  delivered  the  opinion  of  the  Court — ^Baldwin,  J., 
concurring. 

This  is  an  action  of  ejectment.  The  case  went  off  in  the 
Court  below,  upon  a  demurrer  to  the  complaint.  The  com- 
plaint contains  much  superfluous  matter,  but  it  distinctly 
alleges  prior  possession  in  the  plaintiffs,  and  an  entry  and 
ouster  by  the  defendants;  and  that  the  defendants  are  still 
in  possession  of  the  property.  There  can  be  no  doubt  of 
the  sufficiency  of  these  allegations.  (See  Tount  v.  Howell, 
14  Cal.  465;  and  Boles  v.  Weifenback,  ante  144.) 

*One  point  in  the  demurrer  is,  that  the  action  is  [152] 
brought  to  recover  two  separate  and  distinct  pieoes  or 
parcels  of  land.  This  objection  is  fully  answered  by  the 
provisions  of  the  sixty-fourth  section  of  the  Practice  Act. 
It  is  expressly  provided  that  such  causes  of  action  may  be 
united  in  the  same  complaint,  when  they  affect  all  the  parties 
to  the  action,  and  do  not  require  different  places  of  trial. 
When  thus  united,  they  must  be  separately  stated.  None  of 
these  provisions  are  violated  in  the  present  case. 

The  superfluous  matter  in  the  complaint  is  inserted  by  it- 
self, and  entirely  independent  of  the  averments  upon  which 
we  think  the  plaintiffs  entitled  to  recover.  It  was  set  up  to 
meet  a  defence  which  it  was  supposed  would  be  made  to  the 
action;  and  it  may  become  very  material  as  evidence  in  this 
case,  but  has  no  proper  or  legitimate  connection  with  the 
complaint. 

Judgment  reversed,  and  cause  remanded  for  further  pro« 
ceedings. 
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BEOWN  et  als.  r.  '49  amd  '56  QUAETZ  MININa  CO. 

ViSKBs*  Rights,  Quabtz  Ledges.— The  first  locator  of  a  quartz  lode  is  not  con- 
fined simply  to  the  solid  quartz  actually  embodied  in  the  bed  rock,  but  is  entitled 
to  the  loose  quartz  rock  and  decomposed  material  which  were  once  a  part  of  the 
lode,  and  are  now  detached,  so  far  as  the  general  formation  of  the  ledge  can  be 
traced. 

Zdeu. — The  right  of  the  quartz  miner  comes  from  his  appropriation;  and  when- 
ever his  claim  is  defined,  there  is  no  reason  in  the  nature  of  things  why  the 
appropriation  may  not  as  well  take  effect  upon  quartz  in  a  decomposed  state  as 
any  other  sort,  or  why  the  condition  to  which  natural  causes  may  have  reduced 
the  rock,  should  give  character  to  the  title  of  the  locator. 

Ideh. — The  only  question  of  fact  in  this  case  being,  whether  the  quartz  rock — 
parted  or  not  from  its  original  connection— was  a  portion  of  the  same  quartz  lode 
or  claim  taken  up  by  defendant,  it  was  not  important  whether  the  rock  was 
upon  or  beneath  the  surface,  or  what  its  condition,  provided  it  were  a  part  of 
such  lode  or  claim. 

Idem,  Custom  of  Mixebs.— In  cases  of  this  kind,  the  custom  of  miners  is  entitled  to 
great,  if  not  controlling  weight. 

Ideu,  Pboof  of  Customs. — Under  certain  circumstances,  proof  of  the  cnstom  in 
other  districts  may  be  proper — at  least,  this  Court  is  not  satisfied  to  the  con- 
trary. But  in  this  case,  the  admission  of  such  testimony,  if  error,  was  imma- 
terial, as  the  case  was  tried  by  the  Court,  and  the  Judgment  placed  on  independ- 
ent ground,  upon  which  it  can  stand. 

[153]    *Appeal  from  the  Fifteenth  District. 

The  suit  was  for  the  value  of  the  gold  alleged  to  have  been 
taken  by  defendants,  from  the  claim  of  plaintiffs,  and  con- 
verted to  their  own  use.  The  complaint  averred  continuous 
trespasses  by  defendants  upon  plaintiffs'  claims — the  tres- 
passes consisting  in  removing  sluice-boxes,  filling  up  ditches, 
and  taking  out  the  gold  on  the  claims.  Damages  were  asked 
in  the  sum  of  $60,500,  and,  also,  an  injunction,  which  was 
granted,  and  subsequently,  before  the  hearing,  dissolved. 

The  recorded  notice  of  the  quartz  claim  of  respondents  is 
as  follows: 

''Notice  is  hereby  given,  that  we,  the  undersigned,  under 
the  name  and  title  of  the  '49  and  '56  Quartz  Mining  Com« 
pany,  have  this  fourteenth  day  of  November,  A.  D.  1856, 
claimed,  and  by  virtue  of  these  presents  do  claim,  ten  (10) 
claims  of  one  hundred  and  fifty  (150)  feet  each,  on  the  quartz 
lead,  known  as  the  Bich  Gulcz  Quarth  Lead,  situated  near 
Yankee  Hill,  in  Oregon  township,  and  county  of  Bufcte — 
said  claims  commencing  at  Turner,  White  &  Co.'s  claims, 
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(known  as  the  Virgin  Quartz  Mining  Company,  running 
thence  in  a  southerly  direction  fifteen  hundred  (1500)  feet, 
comprising  all  the  spurs  and  branches  of  said  lead.*' 

There  was  much  conflicting  evidence  as  to  whether,  by  the 
custom  of  miners  in  different  districts,  the  loose,  detached 
quartz  rock  belonged  to  the  locator  of  the  lead. 

The  case  was  tried  before  the  Court  by  consent  of  parties, 
and  judgment  rendered  dismissing  the  action.  The  facts 
sufficiently  appear  in  the  opinion.     Plaintiffs  appeal. 

Jos,  E.  N.  Letma,  for  Appellants. 

1.  The  judgment  of  the  Court  below  is  not  warranted  by 
the  issues  found.  The  Court  cannot  go  outside  of  these  is- 
sues, and  look  into  the  evidence  to  support  a  judgment  not 
warranted  by  the  facts  found.  (Pr.  Act,  sec.  180;  Hoagland 
V.  Clary,  2  Cal.  474;  Id.  305;  Estell  v.  Chenery,  3  Id.  467; 
Pearce  v.  Burns,  22  Mo.  577,  582.)  The  findings  extend  ap- 
pellants' claims  back  to  the  ''quartz  ledge,"  and  this  is  de- 
fined by  the  Court  to  be,  "  a  stratum  of  quartz  rock  *  running 
in  a  seam  of  the  bed  rock  along  the  face  of  the  hill,  in  some 
places  showing  above  the  surface  of  the  bed  rock,  in  some 
places  above  the  bed  rock,  but  covered  with  surface  earth, 
and  in  other  places  dipping  entirely  beneath  the  bed  rock..' " 
Hence  the  claims  extended  to  the  bed  rock  that  in- 
*cased  the  stratum  of  quartz  rock  constituting  re-  [154] 
spondents'  lead,  and  embraces  the  gold  within  the  dirt 

or  quartz  rock  that  had  fallen  from  the  "mother  ledge." 

Again,  respondent  is  a  corporation  formed  to  mine  in 
quartz  rock,  and  could  not  embark  in  any  other  species  of 
mining.    (2  Kent,  299;  Bank  of  Augusta  v.  Este,  13  Vt.  587.) 

2.  The  location  of  defendants  is  limited  to  the  quartz 
ledge — "its  spurs  and  branches" — as  this  was  all  they  in- 
tended to  take  up,  according  to  their  notice,  and  their  rights 
are  governed  by  this  intent.  (9  Cal.  237,  589;  2  Bl.  Com. 
258;  Eopps  v.  Barker,  4  Pick.  238,  242.) 

3.  The  respondents  cannot  claim  the  gold  in  the  dirt  or 
quartz  rock  broken  off  in  the  lapse  of  time  from  the  ledge, 
unless  it  be  appurtenant  or  incident  to  the  ledge,  which  can- 
not be.     Mining  ground  from  half  a  foot  to  twenty-five  feet 
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from  a  ledge  is  not  an  incident  to  the  ledge — it  is  not  neces- 
sary to  the  working  of  the  ledge,  as  the  Court  finds.  There 
being  no  law  making  this  loose  quartz  rock  or  gold  an  in-^ 
cident  of  the  ledge,  and  it  not  necessarily  being  such,  it  can 
be  so  an  incident  only  by  grant,  prescription,  or  custom, 
neither  of  which  is  found  by  the  Court.  (2  Stark.  Ev.  305; 
Bac.  Ab.  title  Common,  260.) 

4.  The  evidence  as  to  the  custom  in  other  mining  districts 
to  claim  certain  land  around  the  ledge  was  not  competent. 
(More  V.  Wood,  4  T.  E.  157.) 

P.  A,  McBeie,  also  for  Appellants. 

The  right  of  respondents  to  the  mining  ground  in  contro- 
versy seems  to  be  based  upon  the  fact  that  it  contains  disin- 
tegrated quartz  rock,  which,  by  the  decomposing  action  of 
the  atmosphere,  during  ages  past,  had  gradually  crumbled 
and  fallen  from  the  edge  and  mixed  with  the  soil  upon  the 
surface  of  the  hill  below. 

The  adoption  of  this  theory  would  throw  our  mining  in- 
terests into  chaotic  confusion.  It  is  now  a  generally  received 
and  well  established  fact,  that  quartz  rock  is  the  matrix  of 
gold,  and  that  all  the  gold  that  the  placer  mines  contain  has, 
in  the  process  of  time,  been  given  out  from  quartz  leads. 

If  the  quartz  miner  may  pursue  the  debris  ten  or  twenty 
feet  beyond  the  boundaries  of  his  ledge,  may  he  not  go 
farther,  and  render  placer  mining  a  secondary  or  contingent 
interest,  subservient  to  his  superior  rights,  and  overthrow 
the  principle  laid  down  in  the  case  of  Bear  Eiver  Co.  v. 
York  Mining  Co.,  8  Cal.  334,  that  the  object  of  the 
[155]  prime  *owner  in  leaving  the  mines  open  to  the  multi- 
tude was  to  extend  the  bounty  in  the  minerals  to  the 
greatest  number? 

A  right  in  a  mine  is,  by  common  law,  and  by  the  mining 
laws  of  Spain  and  Mexico,  a  corporeal  and  local  interest, 
with  specific  boundaries.  In  Halleck's  Mining  Laws  of 
Spain  and  Mexico,  29,  this  law  is  specifically  laid  down  by 
decree — and  the  same  is  also  recognized  by  this  Court  in  the 
case  of  Jones  v,  Jackson,  9  Cal.  237,  where  it  is  held  that  to 
hold  ground  to  deposit  tailings  or  pay  dirt  upon,  requires 
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something  more  than  mere  notice — the  intention  to  occupy 
the  particular  ground  must  be  made  manifest  bj  specific 
acts. 

All  mining  rights  under  our  system  accrue  by  priority  of 
possession  or  occupation,  and  without  fixed  boundaries, 
there  can  be  no  identity  of  mining  property.  Indeed,  it  is 
difficult  to  conceive  of  a  hypothesis  by  which  the  quartz 
miner  may  give  superficial  boundaries  to  his  claim,  without 
encroaching  upon  the  vested  rights  of  the  placer  miner. 
The  rains  of  each  succeeding  winter  carry,  in  their  floods, 
millions  of  our  gold  from  the  hills  to  the  placers,  and  from 
the  placers  to  the  rivers — and  down  the  rivers  with  the  shift- 
ing sands  to  the  plains  below — and  who  can  follow  it? 

The  errors  upon  the  record  in  this  case,  in  the  ruling  of 
the  Gourt  upon  points  of  evidence,  are  sufficient  of  them- 
selves to  reverse  the  judgment.  We  rely  mainly,  however, 
upon  the  facts  as  found  by  the  Gourt  below,  for  a  judgment 
in  our  favor. 

McConnell  dk  Garter,  also  for  Appellants. 

1.  The  quartz  miner  locates  "leads"  or  "veins."  The 
working  of  the  soil  not  being  one  of  his  objects,  he  does  not 
locate  the  soil,  as  is  the  case  with  the  placer  miner.  A 
"lead"  or  "vein"  of  mineral  rock  is  an  accurately. defined 
and  easily  ascertained  thing.  (See  Ure's  Die.  Arts,  Manu- 
factures, and  Mines,  vol.  ii.,  pp.  166,  167.)  So  with  the 
terms  "spur"  and  "feeder,"  used  among  the  quartz  miners 
of  this  State — ^the  former  meaning  a  lateral  branch  from  the 
main  lead,  not  returning  to  it,  but  losing  itself  in  the  sur- 
rounding soil,  and  diminishing  the  dimensions  of  the  main 
ledge  by  its  own  breadth;  the  latter  meaning  a  small  vein 
starting  from  some  distant  point,  running  into  the  main  lead, 
and  enlarging  it  to  the  extent  of  its  own  breadth.  The 
phrase  "float  ore,"  is  used  to  distinguish  those  isolated 
masses  of  ore  or  mineral  which  are  separated  from  the  regu- 
lar leads,  and  correspond  with  the  term  "masses,"  as 
found  in  the  books.  The  primary  *condition  of  all  [156] 
minerals  is  in  "leads,"  but  the  convulsions  of  the 
world  have    produced  what   are    now    termed   "masses," 
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*' lodes,"  "nests,"  etc.,  all  separate  and  distinct  things; 
and  in  fixing  the  rights  of  parties,  ^e  mast  look  to  this 
present  state  of  the  mineral. 

The  Court  below  decided  that  respondents  were  entitled 
to  the  gold  taken  from  the  disputed  ground,  because  the 
rock  from  which  it  was  taken  was  part  of  the  quartz  lead 
itself;  and  this  conclusion  is  reached  on  the  theory  that  the 
upper  portion  of  the  lead  had,  at  some  prior  time,  broken 
off  and  fallen  down  the  hill.  But  this  is  no  practical, 
reasonable  rule.  The  rights  of  the  parties  cannot  be  made 
to  depend  on  the  locality  of  this  rock  a  thousand  years  ago. 

This  quartz  rock  in  dispute  was  found  within  the  limits  of 
plaintiffs'  placer  claim,  and  corresponds  with  those  deposits 
called,  by  Dr.  Ure,  "masses,"  or  "nests."  It  was  not  a 
part  of  the  lead  at  the  date  of  defendants'  location,  and 
hence  such  location  did  not,  ex  vi  termini,  include  it.  Nor 
can  it  be  so  included,  except  by  some  special  rule  of  law, 
founded  on  peculiar  reasons,  not  applicable  to  the  acquisi- 
tion of  property  in  the  usual  modes.  But  there  is  no  such 
rule.  The  prior  locator  gets  what  he,  eo  nomine,  locates,  and 
its  natural  appurtenances,  no  more. 

2.  What  are  these  "appurtenances?"  The  right  to  go 
upon  circumjacent  land,  so  far  as  necessity  requires,  and 
there  dig  and  make  excavations,  in  order  to  reach  the  lead, 
is  oie.  The  quartz  miner  may  sink  shafts  on  adjoining  land 
to  reach  the  "  dips"  of  his  lead.  But  this  is  a  mere  easement, 
or  privilege,  and  is  not  an  interest  in  the  soil.  Besides,  in 
this  case,  the  disputed  ground  is  on  the  side  of  the  lead 
opposite  the  dips,  and  hence  the  right  referred  to  as  appur- 
tenant has  no  application. 

Nor  can  this  surrounding  earth  and  rock  be  claimed  on 
the  doctrine  of  right  of  support,  because  such  right,  as  an 
incident  to  property,  has  relation  to  the  purposes  for  which 
the  property  is  holden;  and  as  the  object  of  the  quartz 
miner  is  to  tear  down  and  destroy  and  work  his  lead,  he 
cannot  object  to  the  acts  of  others  tending  to  this  same 
object.     Further,  this  right  is  also  a  mere  easement. 

We  conclude,  therefore,  that  the  right  to  the  disputed 
rock  did  not  pass  as  part  of  the  ledge,  nor  as  an  incident 
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thereto,  and  hence  did  not  pass  at  all.  The  Spanish  Gov- 
ernment have  settled  the  rule  as  we  claim  it.  (Halleck's 
Mining  Law  of  Spain  and  Mexico,  29,  Art.  29  of  Ordinance 
of  1563.) 

*]IIan8on  &  Sunderland,  for  Bespondents.  [1^7] 

1.  The  defendants'  claim.is  prior  in  date,  and  covers  the 
dips,  spurs,  and  branches  of  the  lode. 

2.  The  lode  itself  belonging  to  defendants,  the  quartz 
rock  detached  from  it,  and  lying  contiguous  thereto,  must 
likewise  belong  to  defendants.  It  is  the  quartz  and  the  gold 
contained  therein,  and  not  the  solid  mass  imbedded  in  the 
different  formations  of  granite  and  other  rock,  which  are 
taken  up  by  the  quartz  miner. 

The  fallen  portion  of  the  ledge  was  embraced  by  our  no- 
tice. It  is  shown  by  the  evidence,  and  is  found  as  a  fact  by 
the  Court,  that  the  quartz  ledge  had,  in  several  places,, 
cropped  above  the  surface.  At  the  particular  spot  in  ques- 
tion, it  had  fallen  over.  It  is  not  contended  by  appellants 
that  this  rock,  which  we  claimed  and  worked,  was  not 
originally  part  and  parcel  of  the  solid  ledge;  but  they  say, 
inasmuch  as  it  had  fallen  over,  it  was  not  embraced  by  our 
notice. 

The  word  ledge  or  lead  embraces  it.  The  fallen  portion 
was  as  much  the  ledge  as  that  embodied  in  the  bed  rock. 

3.  The  gold  was  all  "quartz  gold,"  and  was  found  mostly 
in  the  quartz  and  none  in  the  surface  earth,  and  consequently 
followed  the  quartz  itself,  as  to  its  ownership.  The  gold  we 
took  was  quartz  gold;  so  shown  by  the  evidence,  and  so 
found  by  the  Court.  In  its  findings  the  Court  say:  "All 
the  gold  bore  the  rough,  scraggled  appearance  of  quartz 
gold."  We  took  it  from  the  quartz  ledge — from  that  portion 
of  it  which  had  fallen  over.  The  evidence  shows,  that 
wherever  the  ledge  comes  to  the  surface,  there  is  more  or 
less  decomposed  quartz.  This  belongs  to  us.  It  is  not 
contended  that  it  does  not,  yet  it  is  not  particularly  specified 
in  our  notice.  It  had  become,  from  the  same  causes,  as 
much  detached  from  the  solid  ledge  as  that  portion  which 
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had  fallen  over,  and  jet  it  is  admitted  that  it  was  embraced 
by  our  notice.  The  rock  from  which  we  took  the  gold  in 
question  was  part  and  parcel  of  the  ledge — of  the  same 
thickness,  and  as  easily  traced.  Its  character  had  not 
changed  merely  because  it  had  fallen  over.  It  had  not  be- 
come separated  from  the  ledge  and  lost:  the  evidence  shows 
it  had  not,  and  the  Court  finds  it  had  not.  It  had  fallen, 
but  still  it  hung  and  remained  aj;tached  to  the  solid  ledge,  as 
much  so  as  the  branch  of  a  tree  which  from  the  effects  of  a 
storm  has  fallen  over  and  partially  broken  off. 

It  is  said  that  the  respondents  did  not  know  of  this  fallen 
portion  of  the  ledge  at  the  time  they  posted  their  notice.    It 

may  be  true;  but  how  does  this  assist  appellants?  In 
[158]   taking  up  a  ledge,  parties  are  ^often  ignorant  of  its 

condition  and  course.  The  evidence  shows  that  a 
ledge  often  changes  its  course — takes  a  jump  off  five,  ten, 
or  fifteen  feet.  Sometimes  it  divides;  yet  by  the  decisions 
of  this  Court  we  are  entitled  to  it.  (Johnson  v.  Parks,  10 
Cal.  446.) 

That  respondents  intended  to  take  up  everything  belong- 
ing to  the  ledge  is  clearly  shown  by  their  potice.  It  reads: 
''The  ledge,  with  all  its  spurs  and  branches."  If  the  word 
**  ledge"  does  not  include  the  fallen  portion  of  the  ledge, 
then  the  word  **spur"  does.  Again,  the  respondents  took 
up  the  *' ledge  and  all  its  branches."  If  the  word  *' ledge" 
does  not  embrace  the  fallen  portion  of  it,  the  word  *  *  branches" 
does.  It  was  something  that  had  shooted  out  from  the  bed 
rock. 

4.  The  quartz  is  the  matrix,  and  the  gold  the  offspring  or 
product;  and  as  the  fruit  belongs  to  the  owner  of  the  tree, 
or  the  grain  to  the  owner  of  the  soil  on  which  it  is  grown, 
BO  the  gold  goes  with  the  quartz,  and  both  belong  to  the 
same  party. 

5.  The  custom  of  miners  has  established  a  rule,  and  that 
rule  gives  defendants  the  detached  quartz  and  gold  therein. 
But  it  is  said  that  we  cannot  refer  to  the  evidence  establish- 
ing this  custom,  because  the  Judge  did  not  find  it  as  a  fact. 
Admit  that  lip  has  not,  have  the  appellants  been  injured  by 
it?    Where  the  evidence  conclusively  establishes  that  the 
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verdict  must  be  the  same  if  sent  back,  the  Court  will  not 
disturb  it. 

The  Court  finds  that  we  were  the  prior  locators;  that  we 
did  not  work  beyond  the  limits  of  our  ledge;  that  this  fallen 
rock  belonged  to  us,  and  was  embraced  by  our  notice;  and 
that  the  gold  we  took  was  quartz  gold.  A  finding  of  a  Judge 
will  be  treated  precisely  as  this  Court  would  treat  the  ver- 
dict of  a  jury.  (Mann  v.  TVitbeck,  17  Barb.  388;  Hoppe  v, 
Eobb,  1  Cal.  373.) 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — ^Fmi^, 
C.  J.,  and  Cope,  J.,  concurring. 

The  question  in  this  case,  involving  plaintiffs'  title  to  re- 
cover, has  been  discussed  by  the  counsel  iqv  the  appellants 
with  a  great  deal  of  scientific  learning  and  with  much  in- 
genuity. The  facts  are,  that  the  defendants,  a  corporation, 
in  November,  1856,  located  and  recorded  the  claims,  cover- 
ing a  part  of  a  quartz  lode  now  in  their  possession.  The 
defendants  made  some  permanent  and  expensive  improve- 
ments— a  mill,  tunnels,  roads,  etc.  Subsequently  to  this, 
the  plaintiffs  took  up  four  surface  or  hillside  claims, 
by  which  they  claimed  the  whole  of  the  *hillside,  [159] 
from  the  ravine  to  the  quartz  lode  held  by  defendants. 
The  plaintiffs  commenced  working  their  claims  near  the 
ravine,  and  worked  up  hill,  until  they  approached  within 
twenty  or  twenty-five  feet  of  the  solid  ledge,  worked  by  the 
defendants.  They  were  stopped  by  defendants,  who  claimed 
the  ownership  of  the  ground  above  the  point  thus  worked  by 
plaintiffs.  At  the  point  approached  by  plaintiffs,  the  ledge 
had  cropped  above  the  surface  or  bed  rock,  and  had  fallen 
down  the  hill — but  along  the  ledge  the  fallen  masses  re- 
mained in  contact  with  the  solid  ledge.  As  the  distance 
from  the  solid  ledge  increased,  the  blocks  of  detached  rock 
became  smaller,  and  the  interstices  between  the  blocks 
became  greater,  and  the  quartz  itself  more  decomposed. 
The  whole  of  this  outcropping  was  covered  with  red  earth, 
which*  also  filled  the  interstices  between  the  detached  masses 
of  rock.  The  quartz  thus  fallen,  and  the  earth  between  the 
blocks  of  quartz,  were  filled  with  gold;  but  the  whole  of  it 
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was  what  is  called  quartz  gold;  and  is  distinguished  from 
washed  gold  by  having  a  rough,  scraggly  appearance.  These 
masses  of  quartz  were  covered  with  earth  to  the  depth  of 
about  three  feet,  in  which  there  was  little  or  no  gold;  and 
this  earth  was  stripped  off  and  thrown  down  the  hillside. 
The  defendants  worked  a  narrow  strip  of  ground,  fifteen  or 
twenty  feet  wide,  and  twenty  or  thirty  feet  long,  on  which 
these  fallen  masses  of  quartz  were  found.  Some  of  the  wit- 
nesses state,  that  they  trailed  the  ledge  distinctly  as  far  as 
the  defendants  worked.  For  the  gold  taken  by  the  defend- 
ants from  the  premises  in  dispute,  this  suit  is  brought. 

Theria  is  no  question  as  to  the  priority  of  the  defendants* 
location.  The  only  question  is,  whether  by  their  location 
and  claim  the  defendants  became  entitled  to  this  loose  quartz 
rock  and  decomposed  material,  which  was  once,  if  not  now, 
a  part  of  the  quartz  ledge.  The  view  taken  of  this  matter 
by  the  learned  Judge  below,  strikes  us  as  sensible  and  just. 
In  his  findings,  he  says:  "It  certainly  would  be  a  very  great 
hardship  to  the  quartz  miner — he  having  priority  of  claim — 
to  adopt  the  reasoning  of  plaintiffs'  counsel,  and  confine  the 
quartz  miner  to  the  solid  quartz  actually  embedded  in  the 
solid  bed  rock.  It  is  shown  by  the  evidence,  this,  in  many 
cases,  is  but  a  small  proportion  of  the  real  value  of  the  ledge. 
Where  the  ledge  comes  to  the  surface,  there  is  always  more 
or  less  detached  quartz  rock,  and  always  more  or  less  de- 
composed quartz.  In  most  cases,  this  portion  is  more  highly 
prized  than  the  solid  ledge  itself;  for  this  reason,  that  it  re- 
quires far  less  labor  and  expense  to  prepare  it  for 
[160]  working  than  the  same  quantity  of  the  *solid  ledge, 
and  oftentimes  makes  a  much  greater  return  in  yield 
of  gold. 

''In  this  case,  the  portion  of  the  quartz  in  action  is 
described  as  having  the  appearance  as  if  the  quartz  ledge 
had  been  pushed  up  through  the  crevice  in  the  bed  rock 
above  the  surface  of  the  bed  rock;  that  the  portion  thus 
exposed  above  the  surface  had  broken  off  and  fallen  down 
the  hill.  The  ledge  in  the  bed  rock  is  about  two  feet  in 
thickness,  and  the  masses  of  quartz  rock  which  had  broken 
off  and  fallen  down  the  hill  were  of  about  the  same  thick- 
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ness — ^many  of  them,  at  least.  The  witnesses,  some  of  them 
•who  worked  in  the  taking  away  of  the  rock  and  earth,  say 
they  could  trace  the  general  thickness  of  the  ledge  as  far  as 
th^y  did  work. 

"It  is  argued  by  plaintiffs,  that  this  doctrine  would,  by 
parity  of  reasoning,  give  to  the  defendants  all  the  gold  in  the 
surface  earth  down  as  far  as  the  ravine,  a  distance  of  four  or 
five  hundred  feet,  as  it  might  be  easily  shown  that  all  the 
gold  in  the  suiface  earth  had  once  been  a  portion  of  the 
ledge,  and  had  become  free  gold  by  the  decomposition  of 
the  quartz  rock  in  which  it  had  once  been  held.  I  think  the 
reasoning  could  hardly  reach  to  that  extent;  but  would  cer- 
tainly give  to  the  prior  quartz  miner  all  the  gold  in  detached 
or  decomposing  quartz,  so  far  as  the  general  formation  of 
the  ledge  could  be  traced.  And  I  think  it  could  make  no 
difference  whether  the  ledge  had  been  thrown  above  the  sur- 
face of  the  earth,  and  having  fallen  over,  was  laying  flat  upon 
the  earth,  or  whether  the  ledge  was  still  standing  perpendicu- 
larly in  the  earth,  or  whether  the  ledge  was  still  one  solid  mass 
of  quartz  rock,  or  had  become  entirely  decomposed,  and  of 
no  greater  density  than  the  ordinary  earth  around  it.  The 
Court  is  of  opinion  from  the  above  that  the  defendants  are 
not  shown  to  have  worked  beyond  the  limits  of  their  ledge 
of  quartz;  and  having  priority  of  right  in  time,  they  were 
entitled  so  to  work,  and  having  the  right,  could  peaceably 
remove  the  sluice-boxes  thereon." 

This  principle,  thus  clearly  stated  and  limited,  gives  the 
party  appropriating  a  quartz  lead  the  rights  which,  by  his 
location,  he  evidently  designed  to  take.  It  is  a  more  simple 
rule  than  that  invoked  by  the  plaintiffs,  and  is  calculated  to 
prevent  interference  and  litigation,  and  to  ignore  nice  dis- 
tinctions and  subtle  controversies,  both  as  to  rule  and  fact. 
Indeed,  if  the  kind  of  quartz  and  the  condition  and  quality 
of  the  rock  in  which  it  is,  or  in  connection  with  which  it  be 
found,  are  to  determine  the  right  of  the  locator,  it  is 
scarcely  possible  to  put  a  limit  *to  the  number  of  [161] 
questions,  or  the  amount  or  extent  of  litigation  to 
which  the  principle  would  give  rise.  There  is  no  reason  in 
the  nature  of  things  why,  as  the  right  comes  from  appropri- 
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ation,  whenever  the  claim  is  defined,  the  appropriation 
should  not  as  well  take  effect  upon  quartz  in  a  decomposed 
state  as  in  any  other  sort,  or  why  the  condition  to  which  nat- 
ural causes  may  have  reduced  the  rock  should  give  character 
to  the  title  of  the  locator.  Nor  can  we  perceive  why  the  ap- 
propriation of  the  ledge  is  any  the  less  entitled  to  respect, 
from  the  fact  that  the  rock  has  been  broken  instead  of  re- 
maining in  solid  mass.  The  only  question  of  fact  was, 
whether  this  quartz  rock,  whether  parted  or  not  from  its 
original  connection,  was  a  portion  of  the  same  quartz  lode 
or  claim  taken  up  by  the  defendants;  and  the  Court  seems  to 
find,  on  evidence  before  it,  that  it  was.  We  think  it  not 
important  whether  it  was  upon  the  surface  or  beneath  it,  or 
in  what  condition  the  quartz  was,  if  this  were  the  true  state 
of  the  case. 

The  custom  of  miners  is  entitled  in  these  anomalous  cases 
to  great,  if  not  controlling  weight,  and  though  the  Court 
does  not  expressly  find  this  custom,  the  evidence  strongly 
confirms  the  view  taken  by  the  Judge  below. 

We  do  not  think  there  is  anything  in  the  point  that  this 
testimony  of  custom  in  other  districts  was  admitted  improp- 
erly. We  are  not  convinced  that  this  proof  was  not  proper 
under  the  facts.  But  the  error,  if  one,  was  immaterial,  as 
the  case  was  tried  by  the  Court,  and  the  judgment  placed  on 
independent  grounds,  upon  which  it  can  stand. 

Judgment  affirmed. 

After  a  rehearing  of  the  case,  the  judgment  was  affirmed 
by  a  full  Bench,  for  the  reasons  given  in  the  foregoing 
opinion. 


KIDD  et  al.  v.  LAIBD  et  al. 

Stateihest,  SumcEEKT  AiJTHENTiOATiON. — A  Statement  on  motion  for  new  trial 
signed  by  the  Judge,  and  appearing,  from  the  minutes  of  the  Court,  to  have  been 
used  on  the  hearing  of  the  motion,  is  sufficiently  authenticated.  Tlie  statute 
points  out  no  mode  of  authentication,  and  any  satisfactory  evidence  in  the  record, 
in  some  legitimate  and  proper  form,  that  the  statement  has  been  examined  and 
approved  by  the  Judge,  is  sufficient. 
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^  Wateb,  Kigbts  to  liusMxo  Wateo. — BnnniDg  water,  bo  long  as  it  continues  to 
flow  in  its  natural  course,  cannot  be  made  the  subject  of  private  o^mei-Hliip.  A 
rigiit  may  be  acquired  to  itd  u^e,  which  will  bo  regarded  and  protected  as  prop- 
erty, but  this  right  carries  with  it  no  specific  property  iu  the  wattr  itself. 

^  I>ircH  OwHKBS,  Right  of. — ^The  owner  of  a  ditch  has  ihe  exclusive  and  absolute 
power  of  control,  and  right  of  enjoyment,  of  the  water  diverted  by  and  flowing  in 
his  ditch,  but  whether  such  water  be  his  private  property,  it  is  not  necessary  to 
decide. 

1  Idem.— A  person  entitled  to  divert  a  given  quantity  of  the  water  of  a  stream,  may 
take  the  same  at  any  point  on  the  stream,  and  may  change  the  point  of  diversion 
at  pU'asure,  if  tlie  rights  of  others  be  not  injuriously  affected  by  the  change. 

1  Idem. — This  right  so  to  change  the  point  of  diversion  d(x.'S  not  depend  upon  how 
tbe  right  to  the  use  of  the  water  was  acquired,  whetlier  by  express  grant  or  by 
prescription;  or  whether  it  rests  iu  the  parol  license,  or  the  presumeil  consent  of 
thu  proprietor.  The  difference  as  to  the  source  of  the  right  relates  to  the  mode 
of  determining  its  existence  and  extent,  and  not  to  tlie  manner  of  its  exercise  and 
enjoyment. 

Idem. — In  this  case,  the  rights  of  both  parties,  as  fixed  by  the  priority  and  extent 
of  their  res^^pective  appropriations,  though  not  founded  on  tlie  legal  title,  are  aa 
perfect  and  absolute  as  if  acquired  by  prescription,  or  express  grant  from  the 
riparian  owner. 
Defences,  Sufficiency  of. — Where  there  are  several  separate  defences,  each  of 
which  is  sufficient  to  defeat  the  action,  and  these  defences  are  submitted  to  the 
jury,  with  evidence  in  support  of  each,  and  the  verdict  is  general  for  the  defend- 
ants, it  cannot  be  set  aside,  if  it  be  right  as  to  any  one  issue,  though  wrong  as  to 
all  the  others. 

Tebdict,  CoNCLUsrvENESS  of.— A  verdict  found  on  any  fact  or  title  distinctly  put 
in  issue,  is  conclusive  in  another  action  between  the  same  parties  or  their  privies 
in  respect  of  the  same  fact  or  title. 

Idem.— But  the  fact  or  title  must  be  material  and  relevant;  must  be  distinctly  ia 
issue;  must  bo  tried  by  the  jury,  and  constitute  the  basis  of  their  verdict;  and, 
unless  specially  found,  must  have  been  necessai'ily  passed  upon  by  the  jury. 
Idem. — Where  a  verdict  is  general,  its  eflect  will  be  limited  to  such  issues  as  neces- 
sarily controlled  the  action  of  the  jury. 

Appeal  from  the  Fourteenth  District. 

The  case  is  probably  sufficiently  stated  in  the  opinion  of 
the  Court.  But  as  the  testimony  is  voluminous  and  conflict- 
ing, and  as  the  verdict  was  general  "for  defendants,"  and 
as  it  is  important  that  these  mining  cases  should  be  as  fully 
reported  as  possible,  it  is  deemed  best  to  insert  the  facta 
claimed  to  be  the  result  of  the  testimony  by  each  party. 


*  Approved,  Butte  T.  M.  Co.  v.  Morgan,  19  Cal.  G16 ;  McDonald  r.  Afikrw,  29  CaL 
.806;  N.  C.  &  8.  0.  Co.  v.  Kidd,  37  Cal.  311 ;  Junkaus  v.  Bcrgin,  G7  Cal.  270. 

«  Cited.  Bell  v.  Brown,  22  Cai.  681. 

•  Apprnvod,  McDonald  c.  B.  R.  &  A.  W.  &  M.  Co.,  ante  U8;  McLauglilin  v.  Kelly, 
22  Cal.  222;  Hamm  c.  Arnold,  21  Cal.  375 ;  People  v.  Frank,  28  Cul.  516. 
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Facts  as  claimed  by  Appellants. 

By  the  evidence  contained  in  the  record,  we  think  the  fol- 
lowing facts  are  conclusively  established,  viz.:  1st.  The 
Deer  Creek  and  Coyote  ditches  have  the  ad\antage  of  prior- 
ity over  all  others.  This  is  admitted  by  the  answer. 
[163]  2d.  The  Deer  Creek  Mining  Company's  ditch  *wa3 
constructed  before  the  defendants'  Gold  Flat  ditch. 
3d.  The  Deer  Creek  Mining  Company's  ditch  was  con- 
structed before  Laird's  new  ditch.  4:th.  The  Gold  Flat 
ditch,  with  its  original  form  and  size,  was  constructed  before 
the  Snow  Mountain  ditch.  5th.  The  Snow  Mountain  ditch 
has  priority  over  Laird's  new  ditch,  and  over  the  enlarge- 
ments of  the  Gold  Flat  ditch.  6th.  The  enlargements  of 
the  Coyote  and  Deer  Creek  Mining  Company's  ditches  were 
all  made  before  the  construction  of  Laird's  new  ditch,  and 
before  the  enlargement  of  the  Gold  Flat  ditch.  The  Deer 
Creek  ditch  was  never  enlarged. 

And  here  it  may  be  as  well  to  give  the  dates  of  the  con- 
struction of  the  several  ditches  mentioned.  The  Deer  Creek 
and  Coyote  ditches  were  both  constructed  in  the  fall  of  A.  D. 
1850.  The  Deer  Creek  Mining  Company's  ditch,  in  the 
spring  of  A.  D.  1851.  The  Gold  Flat  ditch  was  commenced 
about  the  last  of  1851,  or  first  part  of  1852,  and  completed 
with  its  original  dimensions  about  June,  A.  D.  1852.  The 
Snow  Mountain  ditch  was  located  and  its  construction  com- 
menced on  the  seventh  day  of  April,  A.  D.  1853;  and  was 
completed  so  as  to  convey  water  during  that  year.  It  was 
finally  and  fully  completed  some  time  in  the  spring  of  1854. 
The  Laird's  aew  ditch  was  located  in  June  or  July,  A.  D. 
1855,  and  completed  so  as  to  divert  water,  by  the  thirty-first 
of  December  of  the  same  year.  Upon  this  last  proposition 
alone,  we  presume,  will  there  be  any  dispute. 

Lastly,  the  enlargements  of  the  Deer  Creek  Mining  Com- 
pany's ditch  were  made  in  the  year  1852,  and  at  the  lower 
end  some  enlargements  were  made  in  the  years  1853  and 
1854.  Those  of  the  Coyote  ditch  were  in  1854.  The  Deer 
Creek  ditch  was  never  enlarged.  The  enlargements  of  de- 
fendants' Gold  Flat  ditch  were  made  in  the  year  1856. 
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Facts  as  claimed  by  Bespondonts. 

1.  Kidd  and  others  were  the  owners  of  two  ditches  called 
the  Deer  Creek  ditch  and  the  Coyote  ditch,  constructed  in 
1850,  to  take  each  one  hundred  itjches  (miner's  measure)  of 
water  from  the  stream  known  as  Deer  Creek,  in  Nevada 
county,  to  the  mines  adjacent,  for  mining  purposes. 

2.  In  the  year  1851,  Laird  and  Chambers  constructed  a 
ditch,  called  the  Gold  Flat  ditch,  lower  down  on  the  same 
stream,  of  sufficient  size  to  divert  and  convey  away  about 
five  hundred  inches  of  water  (miner's  measure)  to  the  ad- 
jacent mines  for  mining  purposes. 

*3.    Later  in  the  year  1851,  the  Deer  Creek  Mining   [164] 
Company's  ditch,  belonging  to  Kidd  and  others,  was 
constructed  of  capacity  to  convey  about  one  hundred  inches 
of  water  (miner's  measure)  from  the  same  stream. 

4.  Later  in  the  year  1851,  the  Coyote  ditch  above  named 
was  enlarged  from  about  one  hundred  inches  to  about  three 
hundred  inches  capacity. 

5.  Still  later  in  point  of  time,  the  Deer  Creek  Mining 
Company's  ditch,  belonging  to  Kidd  and  others,  Avas  enlarged 
from  its  original  capacity  of  about  one  hundred  inches  to 
about  four  hundred  inches — this  ditch  being  above  or  higher 
up  the  stream  than  those  above  named. 

6.  In  the  year  1853,  the  ditch  called  the  Little  Snow 
Mountain  ditch  was  constructed  from  the  main  north  tribu* 
tary  of  Deer  Creek,  belonging  to  Kidd  &  Co.,  above  all  the 
ditches,  of  capacity  about  one  hundred  inches. 

7.  In  the  year  1853,  Shannon  &  Co.  constructed  a  ditch 
from  the  same  stream  at  a  point  between  the  Coyote  ditch 
and  the  Deer  Creek  Mining  Company's  ditch,  of  capacity 
about  four  hundred  inches  or  five  hundred  inches,  and  after 
passing  into  the  hands  of  Choquette  &  Co.,  was  sold  by  them 
to  Laird  &  Chambers,  who  in  1854  extended  the  same  on  to 
the  mines  in  the  vicinity  of  Nevada  city;  this  being  called 
Laird's  new  ditch. 

8.  In  1854,  Kidd  and  others  constructed  the  Big  Snow 
Mountain  ditch,  at  the  forks  of  the  two  main  tributaries  of 
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Deer  Creek,  one  mile  or  more  below  the  Little  Snow  Moun- 
tain ditch,  and  two  miles  above  the  Deer  Creek  Mining 
Company's  ditch,  of  capacity  about  eight  hundred  inches. 
The  two  Snow  Mountain  ditches,  after  running  the  distance 
of  ten  miles  apart,  conneci?  near  a  reservoir  at  their  lower 
terminus. 

9.  In  consequence  of  the  partial  exhaustion  of  the  mines 
at  the  terminus  of  the  Deer  Creek  ditch,  the  lowest  of  the 
ditches  of  Kidd  and  others,  and  ki  consequence  of  the  en- 
largement of  the  Coyote  ditch  from  one  hundred  to  three 
hundred  inches,  the  two  running  parallel,  and  within  a  few 
feet  of  each  other,  Kidd  and  others  discontinued  the  use  of 
the  Deer  Creek  ditch  in  1854. 

10.  During  the  time  mentioned  in  the  complaint,  Kidd 
and  others  diverted,  by  means  of  their  Big  Snow  Mountain 

ditch  and  their  Deer  Creek  Mining  Company's  ditch, 
[165]  as  enlarged,  1200  inches  of  water,  ^whenever  the  sup- 
ply in  the  stream  was  equal — these  ditches  being 
higher  up  than  either  one  of  Laird  and  others — and  thus 
deprived  Laird  and  others,  for  the  same  period,  of  their 
quantum,  whenever  the  supply  in  the  stream  fell  below  1200 
inches. 

11.  For  much  of  the  period  complained  of,  Kidd  and 
others  **run  waste"  large  quantities  of  water;  or  in  other 
words,  to  prevent  Laird  &  Chambers  from  getting  any  por- 
tion, diverted  it  at  points  above  on  the  stream,  and  run  it 
through  their  ditches,  and  without  using  or  selling  it,  or 
permitting  any  one  to  use  it,  turned  it  back  into  the  natural 
channel  below,  and  around  the  mines  and  works  of  Laird  & 
Chambers, 

12.  While  Kidd  and  others  were  running  their  Little 
Snow  Mountain  ditch  and  Big  Snow  Mountain  ditch  and 
Deer  Creek  Mining  Company's  ditch  full,  the  quantity  in 
these  three  ditches,  the  three  highest  on  the  creek,  being 
about  1300  inches,  or  1000  inches  more  than  they  were  en- 
titled to.  Laird  &  Chambers  were  running  one  hundred  and 
fifty  to  three  hundred  and  fifty  inches  through  their  ditch, 
called  Laird's  new  ditch,  a  part  of  which  time  none  or  very 
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little  water  was  left  in  Deer  Creek,  to  flow  below  to  the 
Coyote  ditch  of  Kidd  and  others,  and  their  Deer  Creek 
ditch,  and  none  left  to  flow  to  Laird's  Gold  Flat  ditch. 

For  the  deprivation  of  water  in  the  two  ditches  called 
Coyote  and  Deer  Creek  ditches,  'caused  as  above  appearing, 
Kidd  and  others  brought  this  suit  to  recover  $10,000  damages. 

The  names  and  situations  of  the  various  ditches  in  regard  I 

to  which  evidence  was  admitted,  are:  1st.  The  Deer  Creek 
and  Coyote  ditches,  which  tap  the  creek  within  about  one-  [ 

lialf  mile  of  each  other.  2d.  Laird's  new  ditch — the  one. 
complained  of  by  the  plaintiffs — which  is  above  the  Deer 
Creek  and  Coyote  ditches.  3d.  Laird's  Gold  Flat  ditch, 
which  intersects  with  Deer  Creek  some  distance  below  the 
Coyote  and  Deer  Creek  ditches,  and  at  a  point  three  and  a 
half  miles  below  the  head  of  Laird's  new  ditch.  4th.  The 
Deer  Creek  Mining  Company's  ditch,  above  the  head  of 
Laird's  new  ditch,  and  on  the  south  side  of  Deer  Creek;  all 
the  other  ditches,  except  the  Gold  Flat  ditch,  are  on  the 
north  side.  6th.  The  Snow  Mountain  ditch,  which  taps  the 
stream  above  all  the  others. 

Starting  from  the  mouth  of  Deer  Creek,  and  traveling  up 
the  stream,  a  person  would  arrive  at  the  head  of  the  various 
ditches  in  the  order  following:  Laird's  Gold  Flat  ditch. 
Deer  Creek  ditch.  Coyote  ditch.  Laird's  new  ditch,  the  Deer 
Creek  Mining  Company's  ditch,  tho  Snow  Mountain  ditch. 
Of  these  six,  four  belong  to  the  plaintiffs,  viz. :  The 
*Deer  Creek,  the  Coyote,  the  Deer  Creek  Mining  [166] 
Company's,  and  the  Snow  Mountain;  and  two,  the 
Gold  Flat,  and  Laird's  new  ditch,  to  the  defendants. 

The  contest  in  the  case  was  upon  the  following  points: 
1st.  As  between  the  Deer  Creek  and  Cayote  ditches,  on  the 
one  hand,  and  Laird's  new  ditch  on  the  other.  2d.  Between 
the  enlargements  (if  any  were  made)  of  the  Deer  Creek  and 
Coyote  ditches,  and  Laird's  new  ditch.  3d.  Between  Laird's 
new  ditch  and  the  Deer  Creek  Mining  Company's  ditch,  with 
its  enlargements.  4th.  Between  Laird's  new  ditch  and  the 
Snow  Mountain  ditch. 

The  Court  below  admitted  testimony  in  regard  to  the 
Gold  Flat  ditch,  which  added  the  following  complications 

187 


167  KcDD  V.  Laied.  [Sup.  Ot. 


and  points  to  the  case,  viz.:  5th.  As  betweec-  the  Deer 
Creek  and  Coyote  ditches,  and  their  enlargements,  and  the 
Gold  Fiat  ditch  and  its  enlargements.  6th.  Between  the 
Deer  Creek  Mining  Company's  ditch  and  its  enlargements, 
and  the  Gold  Flat  ditch  and  its  enlargements.  7th.  Between 
the  Snow  Mountain  ditch  and  the  Gold  Flat  ditch.  8th.  Be- 
tween the  Snow  Mountain  ditch  and  the  enlargements  of  the 
Gold  Flat  ditch.  9th.  Between  the  enlargements  of  the 
Coyote  and  Deer  Creek  Mining  Company's  ditch,  and  the 
enlargement  of  the  Gold  Flat  ditch. 

The  verdict  was:  **  We  the  jury  in  the  above  entitled  cause 
find  for  defendants." 

The  order  overruling  the  motion  for  new  trial  states,  that 
'*  the  motion  would  be  granted,  if  the  eflfect  of  the  verdict 
of  the  jury  and  judgment  thereon  will  be  to  limit  the  quantity 
of  water  to  which  plaintiffs  are  entitled  to  the  priority,  to 
one  hundred  inches  in  each  of  their  two  ditches,  to  wit:  the 
Coyote  and  Deer  Creek  ditches;  for  the  testimony  of  de- 
fendants' witnesses,  to  say  nothing  of  plaintiffs',  all  showed 
that  each  of  the  ditches  above  named  were  of  suflScient 
capacity  to  run  much  over  one  hundred  inches  of  water, 
before  defendants  had  constructed  any  ditches.  But  I  infer 
the  jury  must  have  concluded  that  plaintiffs  themselves  had 
diverted  the  water  to  which  they  were  entitled  for  the  Deer 
Creek  and  Coyote  ditches,  by  means  of  their  other  ditches 
above,  and  that  these  facts  could  be  shown,  should  it  ever 
hereafter  be  necessary,  to  determine  what  was  really  in  issue 
upon  the  former  trial." 

There  was  much  evidence  as  to  the  size  and  capacity,  and 
the  enlargements  of  all  the  ditches. 

Defendants  had  judgment.     Plaintiffs  appeal. 

[167]       *McConneU  &  Niles,  for  Appellants. 

I.  The  instruction  given  by  the  Court,  that  a  person  en- 
titled to  divert  a  given  quantity  of  the  water  of  a  stream, 
may  take  the  same  at  any  point  on  the  stream,  and  may 
change  the  point  of  diversion  at  pleasure,  if  the  rights  of 
others  be  not  injuriously  affected  by  the  change,  is  not  law. 
The  defendants,  by  constructing  the  Gold  Flat  ditch,  ac- 
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qnired  a  property  in  a  quantity  of  water  of  Deer  Creek, 
equcJ  to  the  capacity  of  their  ditch,  and  having  such  a  prop- 
erty in  it,  they  have  a  right  to  take  it  by  means  of  other 
ditches,  at  any  point  on  the  stream  above  or  below. 

Property  in  water  is  of  two  kinds,  viz. :  property  in  water 
as  a  ''power,"  that  is,  for  its  momentum,  and  property  in 
the  corpus  of  the  water.  Bunniug  water,  while  it  continues 
to  flow,  can  only  be  subject  to  the  first  mentioned  sort  of 
property. 

The  water  power  which  a  riparian  proprietor  has,  is  said 
to  consist  of  **the  difference  of  level  between  the  surface, 
whore  the  stream  in  its  natural  state  first  touches  the  land, 
and  the  surface  where  it  leaves  it."  (3  Kent's  Com.  439- 
440,  note  6;  Ang.  on  Water  Courses,  sec  94;  Tyler  v»  Wil- 
kinson, 4  Mason,  400;  7  BaiT.  383-384;  Commonwealth  v. 
Church,  1  Id.  105.)  He  don't  own  a  single  drop  of  water 
while  it  continues  flowing.  He  may,  however,  appropriate 
a  reasonable  portion  of  it  for  his  natural  uses,  and  after  he 
appropriates  it,  it  is  his,  and  not  before. 

Vattel  classes  running  water  among  "those  things  which, 
in  their  own  nature,  cannot  be  possessed."  (1  Vattel's  Law 
of  Nations,  chap.  20.)  In  Mason  v.  Hill,  5  Barn.  &  Ad.  21- 
22,  27  Eng.  C.  Law,  19,  Lord  Denman  lays  it  down  as  a  rule 
common  to  the  English  and  to  the  civil  law,  that  "running 
water  is  common,"  and  in  Liggine  v.  Inge,  7  Bing.  692,  20 
Eng.  Com.  Law,  Lord  C.  J.  Tindal  said:  "Water  flowing  in 
a  stream,  it  is  well  settled  by  the  law  of  England,  is  publlci 
jicris.  By  the  Koman  law,  running  water,  air,  and  light, 
were  considered  as  some  of  those  things  which  were  rca 
comrmtnes,  and  which  were  defined  things,  the  property  of 
which  belonged  to  no  person,  but  the  use  to  all;  and  by  the 
law  of  England,  the  person  who  first  appropriates  any  part 
of  the  water  flowing  through  his  land,  to  his  own  use,  has  a 
right  to  the  use  of  so  much  as  Ue  then  appropriates,  againsl^ 
any  other." 

The  language  of  the  civil  law  is:  "  jE?  quidem  naturalijure, 
commuyna  sunt  omnium  hcec,  aer,  aqua  profluens,  et  mare,  et 
per  JwCf  littora  maris.''    And  Vinnius,  the  commen- 
tator on  the  institutes,  explains  the  *term  communia  [168] 
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as  follows:  **  Communia  aunt  quia  natura  omnium  if  sum  per- 
dita,  in  nullius  adhuc  dUionem  aut  dominum  perveneruntf^ 
"things  common  are  such  as  are  devoted  to  the  use  of  all, 
and  have  not,  as  yet,  come  under  the  control  or  dominion  of 
any  one."  This  same  author  makes  a  distinction  between  a 
river  and  its  water,  the  former  being  a  fixed  and  perpetual 
body,  capable  of  being  owned;  the  latter  continually  chang- 
ing and  passing  away,  and  incapable  of  becoming  property, 
except  by  being  separated  from  the  river,  and  segregated 
from  the  mass  of  water  left  flowing  therein.  (See  also  3 
Kent's  Com.  440;  2  Biim.  475-495-14;  Serg.  &  E.  71;  8 
Watts,  434.)  It  has  been  decided  that  even  the  Legislature 
cannot  alien  flowing  water.     (1  Halst.  76.) 

Th^  momentum  or  power  of  flowing  water  can,  however, 
be  aliened.  In  the  case  of  The  Mayor  v.  The  Commissioners, 
7  Barr.  363,  the  Supreme  Court  of  Pennsylvania  held,  per 
Gibson,  C.  J.,  that  water  was  common  in  its  origin,  *'and  if 
(say  they)  it  be  common  at  first,  it  must  continue  to  be  so, 
while  it  is  returning  by  its  natural  channels  to  the  ocean. 
No  one,  therefore,  can  have  an  exclusive  right  to  the  aggre- 
gate drops  of  water  that  compose  the  mass  thus  flowing, 
without  contravening  one  of  ^;he  most  peremptory  laws  of 
nature.'* 

No  man  can  acquire  a  property  in  any  given  quantity  of 
water  by  merely  constructing  a  ditch  to  the  stream  contain- 
ing it.  He  must  actually  appropriate  or  divert  it.  By  the 
construction  of  his  ditch,  a  person  acquires  a  right  to  divert 
or  appropriate,  but  nothing  more. 

As  to  the  kind  of  property  the  ditch  owner  has  in  the 
water  he  actually  diverts,  though  not  necessarily  involved 
here,  we  say,  as  soon  as  a  man  has  actually  segregated  a 
portion  of  the  water  of  a  running  stream  from  the  mass  nat- 
urally flowing  therein,  and  has  reduced  it  to  possession,  and 
.  under  his  control,  by  means  of  artificial  structures,  he  has  a 
property  in  it,  in  the  widest  and  strongest  sense  in  which  a 
man  can  be  said  to  have  a  property  in  one  of  the  natural 
elements. 

Ai-tificial  waterworks  are  becoming  common  throughout 
the  world.     When  a  company,  or  an  individual^  has  erected 
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aqnedncts  and  tanks,  and  filled  them  with  water,  for  the 
purpose  of  selling  it,  we  see  no  greater  reason  why  they 
should  not  be  regarded  as  the  owners  of  the  mass  of  water 
thus  collected,  than  that  the  man  who  has  filled  his  bucket 
at  the  well  should  be  considered  as  haying  a  property  in  its 
contents. 

The  use  to  which  water  diverted  for  mining  purposes  is  put 
is  twofold.  The  water  itself  is  used  for  dissolving  the 
earthy  matter  and  ^extracting  the  gold  therefrom,  and  [169] 
its  momentum  is  used  to  carry  off  the  refuse  matter. 
In  fact,  by  means  of  recent  inventions,  water  is  subjected  to 
use  in  divers  modes  by  the  mining  population  of  the  coun- 
try, but  it  is  not  the  use  that  in  those  cases  determines  the 
nature  of  the  property,  but  the  fact  that  the  ditch  proprietor 
has,  by  the  construction  of  artificial  works,  segregated  the 
water  flowing  therein  from  the  natural  mass,  and  thereby 
obtained  direct  dominion  over  it.    (7  Barr.  363-364.) 

If  the  right  claimed  by  the  defendants,  and  accorded  them 
by  the  Court  below,  can't  be  sustained  on  the  ground  that 
they  had  a  property  in  the  flowing  water  of  Deer  Creek,  co- 
extensive with  the  capacity  of  their  Gold  Flat  ditch,  upon 
what  principle  can  it  be  sustained?  Their  position  is  in 
conflict  with  the  tendency  of  the  entire  body  of  decisions 
rendered  by  this  Court  in  relation  to  water  rights.  (Irwin 
V,  Phillips,  5  Cal.  140;  Maeris  v.  Bicknell,  7  Id.;  Eddy  v. 
Simpson,  Id.  340;  Hill  v.  King,  8  Id.;  Parke  v,  Kilham, 
Id.  77.) 

In  all  these  cases,  and  particularly  in  the  last  one,  this 
Court  recognizes  the  principle,  that  in  order  to  acquire  a 
water  right  as  against  others,  it  is  essential  that  not  only  the 
line  of  the  proposed  ditch  should  be  fixed  by  a  survey, 
stakes,  and  notices,  but  that  the  head  or  point  where  it  is 
proposed  to  tap  the  stream  should  be  definitely  determined. 

2.  As  to  the  latter  part  of  the  instruction,  which  limits 
the  right  to  cases  where  no  injury  is  done  other  persons,  we 
say,  in  these  cases  no  actual  injury  need  be  shown.  When- 
ever a  right  is  infringed,  the  law  gives  nominal  damages  at 
least.  (Ashly  v.  White,  Ld.  Rayn.  938;  1  Smith's  Lead.  Cas. 
260-5-125,  notes;  Seneca  Boad  Co.  v.  Auburn  E.  E.  Co.,  5 
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Hill,  171;  Pastorius  v.  Fisher,  1  Kawle,  27;  Alexander  v. 
Kerr,  2  Id.  83;  7  Watts  &  S.  11;  9  N:  H.  88;  Sackider  v. 
Beers,  10  John.  241;  13  Conn.  269;  Williams'  note  to  Mellor 
V,  Spateman,  1  Saunders,  346,  a.) 

The  case  of  the  Tunbridge  Well  Dippers,  2  Wils.  414,  is 
familiar  to  the  Court.  In  that  case,  the  Court  of  Commou 
Pleas  held  that  "an  action  will  lie  for  the  possibility  of  an 
injury;"  and  in  Wells  v.  Watting,  2  W.  Black.  1233,  the 
Court  said  that  "a  probable  damage  is  a  sufficient  injury  on 
which  to  ground  an  action."  In  Crooker  v.  Bragg,  10  Wend. 
204,  the  Court  said,  "we  cannot  take  from  one  party  a  right, 
for  the  sake  of  the  convenience  of  another."  (See  also  2 
Greenl.  Ev.  257-258;  1  Gall.  433;  3  Fair.  183;  17  Me.  128; 
2  East,  154;  4  B.  &  A.  410-412;  Adol.  &  E.  488;  3  Scott 
N.  R.  390;  1  Bing.  N.  C.  549;  1  Gilm.  544;  24  Wend. 
[170]  189;  5  *Hill,  242;  1  Id.  484;  4  Denio,  554;  2  Story, 
665;  16  Pick.  64;  5  Met.  517;  12  Id.  535;  1  DeHio, 
548;  2  Met.  490;  1  Barn.  &  Aid.  415;  10  M.  &  W.  109;  1 
Taunt.  121;  Sedg.  on  Dam.,  Ch.  II.,  47-56.) 

It  is  one  of  the  great  advantages  which  plaintiffs  ought  to 
possess  by  reason  of  their  priority,  and  their  position  on  the 
creek,  that  they  can  take  the  water  belonging  to  the  Deer 
Creek  and  Coyote  ditches  from  the  stream  before  the  Gold 
Flat  ditch  can.  This  privilege  is  a  positive  right.  But  this 
right  is  entirely  lost  if  the  defendants  are  allowed  to  take 
their  Gold  Flat  water  above  them.  We  do  not  urge  that 
priority  of  water  right  necessarily  involves  the  right  to  be  the 
first  to  take  water  to  fill  a  ditch,  for  that  would  forever  pre- 
vent a  person  from  going  above  the  dam  of  the  first  ditch 
constructed  to  a  stream  and  diverting  the  water,  but  we 
mean  to  say  that  under  the  actual  circumstances  of  this  case, 
the  Deer  Creek  and  Coyote  ditches  did  have,  by  virtue  of 
their  position  and  priority,  the  right  to  the  advantage  of 
taking  their  share  of  the  water  at  a  point  higher  up  the 
stream  than  the  Gold  Flat  ditch  did.  The  question  is  be- 
tween the  ditches  of  plaintiffs  and  the  Gold  Flat  ditch,  not 
Laird's  new  ditch. 

True,  the  defendants,  instead  of  locating  and  constructing 
their  Gold  Flat  ditch,  so  as  to  intersect  with  the  creek  at  its 
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present  head,  might  originally,  had  they  seen  proper  to  have 
done  so,  have  continued  it  up,  so  as  to  tap  the  stream  above 
the  dams  of  the  plaintiffs.  But  tbey  did  not  do  so.  On  the 
contrary,  by  constructing  their  ditch  and  dams  below  ours, 
they  voluntarily  yielded  to  us,  as  between  the  Gold  Flat 
ditch  and  ours,  the  right  to  fill  our  ditches,  before  the  water 
of  the  creek  reached  theirs. 

Again,  the  defendants  own  two  ditches,  the  Gold  Flat  and 
Laird's  new  ditch.  The  Gold  Flat  has  rights,  next  in  point 
of  priority  to  those  of  the  Deer  Creek,  the  Coyote,  and  Deer 
Creek  Mining  Company's  ditches;  but  Laird's  new  ditch 
comes  after  all  of  those.  Now,  it  is  only  in  times  of  high 
water  that  Laird's  new  ditch  can  be  entitled  to  take  water 
from  Deer  Creek,  because,  it  being  last  in  point  of  time,  all 
the  other  ditches  on  the  creek  (some  dozen  in  number)  have 
the  preference  over  it.  The  Gold  Flat  ditch,  however,  (hav- 
ing been  constructed  as  far  back  as  1852,)  can  take  water 
when  it  is  moderately  low  in  the  creek.  When  water  is 
plenty  and  abundant,  the  privilege  of  getting  the  first  sup- 
ply is  of  little  consequence.  Hence,  the  exercise  of  de- 
ifendants'  right  to  take  water  into  their  new  ditch,  by 
virtue  of  the  ownership  of  *8uch  new  ditch,  can  never  [171] 
be  vexatious  or  injurious  to  plaintifis,  because  it  can 
only  be  had  when  water  is  abundant.  But  if  they  can,  at  a 
time  of  the  year  when  as  owners  of  the  new  ditch  they  are 
not  entitled  to  water,  still  use  such  new  ditch  to  divert  the 
water  to  which  they  are  entitled  as  owners  of  the  Gold  Flat 
ditch,  all  of  the  advantages  that  pertain  to  plaintiffs  as 
against  the  new  ditch  are  lost,  or  rather  transferred  to  the 
Gold  Flat  ditch,  or  more  properly  speaking,  to  the  new  ditch. 

II.  The  verdict  of  the  jury  is  conclusive  as  to  the  capac- 
ity of  plaintiffs'  Deer  Creek  and  Coyote  ditches,  and  limits 
their  right  of  diversion  through  each  of  those  ditches  to  one 
hundred  inches  of  water;  and  this  being  confessedly  con- 
trary to  the  evidence,  the  verdict  should  have  been  set  aside. 

This  question  of  capacity  was  in  issue.  The  verdict  of  a 
jury  upon  any  fact  or  question  distinctly  put  in  issue  and 
tried,  is  conclusive  upon  the  fact  or  question,  either  as  a  bar 
cr  by  way  of  estoppel.    The  verdict  is  not  only  conclusive 
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upon  the  identical  cause  of  action,  but  also  upon  any  fact  or 
title  put  in  issue  and  tried  in  the  first  instance  as  a  bar — in 
the  second,  by  way  of  estoppel.  (Outram  v.  Morewood,  3 
East,  346;  Vooght  v.  Winch,  3  Barn.  &  A.  662;  Burt  v.  Stern- 
burgh,  4  Cow.  559-562;  Bird  v.  Randall,  3  Burr.  1354;  2 
Wheaton's  ed.  of  Selwyn's  N.  P.  1356;  Gardiner  v.  Buckbee, 
3  Cow.  120;  Eastman  v.  Cooper,  15  Pick.  276;  Smith  r. 
Whiting,  11  Mass.  445;  Kilhefer  v.  Herr,  17  Serg.  &  R.  319- 
327;  The  Duchess  of  Kingston's  Case,  11  State  Trials,  262; 
Marsh  v.  Pier,  4  Bawle,  73;  Bryant  v.  The  Commonwealth 
Insurance  Company,  13  Pick.  550.) 

Parol  evidence  is  admissible  in  the  absence  of  more  au- 
thentic proof,  to  show  what  issues  were  tried;  but  in  this 
case  we  have  more  authentic  proof,  viz.,  the  record.  A  fact 
may  be  in  issue  and  actually  tried,  and  yet  the  jury  maj^  not 
have  passed  upon  it.  But  in  such  cases,  the  law  for  many 
reasons  presumes  that  they  did  pass  upon  it,  and  will  not 
permit  that  presumption  to  be  rebutted. 

Where  a  number  of  issues  are  tried,  the  verdict  and  judg- 
ment must  settle  something;  and  where  the  record  (or  other 
proof)  shows  that  a  number  of  issues  were  submitted  to  the 
jury,  and  a  general  verdict  is  the  result,  how  can  the  Court 
determine  what  particular  point  formed  the  principal  subject 
for  their  deliberations  and  the  groundwork  of  their  verdict? 
Moreover,  when  there  are  several  defences,  each  being  suffi- 
cient, when  proved,  to  defeat  the  action,  every  juror  may 

place  his  verdict  upon  a  different  ground. 
[172]      *In  the  case  at  bar,  the  District  Judge  inferred, 

from  his  knowledge  of  the  facts  of  the  case,  that  the 
jury  merely  intended  to  find  that  plaintiffs  had  not  been 
damaged  by  the  diversion  of  water  by  the  defendants.  But 
the  law  will  not  permit  the  private  opinion  of  the  Judge,  as 
to  the  intention  of  the  jury,  to  control  the  legal  effect  of  the 
verdict  and  judgment. 

Meredith  <&  Uawley^  for  Respondents. 

I.  The  statement  on  motion  for  new  trial  is  not  so  authen- 
ticated that  it  can  be  used.  It  is  neither  signed  by  the  Judge 
nor  the  attorneys,  nor  is  there  any  evidence  in  the  record 
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that  it  was  ever  examined  or  approved  by  the  Judge.     The 
judgment  must,  therefore,  be  affirmed. 

II.  The  common  law  rules,  as  to  the  possession  and  own- 
ership of  water,  have  no  force  here.  In  this  State,  posses- 
sion or  actual  appropriation  is  the  mode  of  acquiring,  and 
priority  of  possession  the  test  of  right  to  water.  It  may  be 
partially  or  wholly  diverted  from  its  natural  channel  and 
severed  into  any  number  of  parts,  between  as  many  persons, 
for  mining,  milling,  or  other  useful  purposes;  it  becomes 
property  by  appropriation,  and  a  right  may  exist  in  it  to  a 
given  quantity;  it  may  be  sold  to  miners  and  others  by  the 
inch  or  head,  or  by  the  pint  or  pound;  there  may  be  not 
only  the  right  to  divert,  but  a  special  right  in  the  water  it- 
self. (Irwin  V.  Phillips,  5  Cal.  140;  Tartar  v.  Spring  Creek 
Co.,  Id.  395;  Kelly  v.  Natoma  Water  Co.,  6  Id.;  Hoffman  v. 
Stone,  7  Id.;  Stan  v.  Child,  20  Wend.) 

A  water  right  in  the  mineral  region  is  acquired  and  con- 
tinued as  an  incident  to  the  occupation  of  the  public  land, 
and  to  the  right  of  mining  upon  the  same,  or  pursuing  some 
other  lawful  avocation.  (Tartar  v.  Spring  Creek  W.  &  M. 
Co.,  5  Cal.  399;  Merced  Mining  Co.  v.  Fremont,  7  Id.  317; 
Crandall  v.  Woods,  Id.) 

When  A  has  constructed  a  ditch  and  diverted  water  from 
its  natural  bed  and  caused  it  to  flow  over  his  mining  claims 
at  a  great  distance  from  the  natural  bed,  the  flow  of  such 
water  over  his  claims  is  an  incident  of  his  claims,  and  he  is 
entitled  to  equal  protection  in  the  enjoyment  of  that  incident 
as  of  the  claims  themselves.  So  of  the  water  vendor,  who 
has  dug  his  ditch  and  taken  the  waters  of  a  stream  a  great 
distance  from  their  natural  channel  to  and  across  a  parcel  of 
the  public  land  occupied  by  him  as  the  place  of  marketing 
the  water  thus  conducted.  So  of  the  mill  owner,  who  has 
made  a  similar  diversion  of  water  to  his  mill  prem- 
ises, or  of  any  other  occupant  of  public  land  who,  *by  [173] 
acts  of  appropriation,  has  caused  a  stream  to  become 
an  incident  to  the  particular  lot  of  land  occupied  by  him. 
The  question  now  arises,  when  is  the  enjoyment  of  that 
incident  infringed  upon — when  is  the  water  right  appertain- 
ing to  such  occupancy  disturbed? 
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This  question  can  only  be  answered  by  determining  the 
extent  of  his  occupancy,  or  the  limits  on  which  one  is  to  be 
regarded  as  the  presumed  grantee  of  the  public  land. 

In  the  case  of  the  miner,  his  occupancy  or  presumed  pro- 
prietorship extends  only  to  the  limits  of  his  mining  claims, 
aDd  in  the  soil  along  the  route  over  which  the  water  is  con- 
ducted by  him  he  has  no  proprietorship  or  interest.  His 
water  right  is  fully  enjoyed  and  protected  so  long  as  the  flow 
of  the  water  is  uninterrupted  to  and  over  the  parcel  of 
ground  occupied  by  him  for  mining  purposes,  whether  con- 
veyed over  the  exact  route  selected  by  him  or  any  other 
as  short  and  good  as  the  original. 

So  with  the  ditch  owner  or  water  vendor.  His  right  is  not 
a  right  to  the  flow  along  a  given  or  specific  route,  between 
the  banks  of  a  particular  ditch,  but  a  right  to  have  a  given 
quantity  at  the  place  of  use,  or  for  marketing,  as  an  incident 
to  his  possession  there. 

His  right  to  any  water  whatever  or  anywhere  can  only  be 
maintained  upon  the  basis  of  his  pursuit  and  his  possession 
of  a  part  of  the  public  lands.  He  neither  claims,  nor  has 
any  ownership  in  the  land  excavated  for  the  ditch,  any  more 
than  in  the  natural  bed  of  the  stream  above  the  ditch.  The 
ditch  constructed  by  him  is  but  a  continuation  of  the  water 
course. 

A  stream  in  the  mineral  region,  and  the  waters  naturally 
flowing  in  the  same,  may  be  compared  to  a  cistern,  tank,  or 
lake  containing  a  quantity  of  water  subject  to  be  appropri- 
ated, and  those  who  dig  ditches  of  given  capacity  from  such 
stream  to  persons  who  tap  the  cistern,  tank,  or  lake  by 
apertures  of  different  dimensions.  In  each  case  there  is  an 
appropriation  only  of  a  given  quantity  of  the  water  contained 
in  a  common  receptacle,  and  the  right  to  have  such  quantity 
is  not  dependent  upon  or  incident  to  the  ownership  of  the 
soil  over  which  such  quantity  may  pass  to  the  place  selected 
by  its  owner  to  enjoy  or  use  it. 

This  suit  is  brought  to  recover  damages  for  an  alleged 
diversion  of  water  from  two  ditches,  the  soil  under  or  on 
either  side  of  which  is  not  owned  by  complainants,  and  who 
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cannot  claim   the  flow  through  such   ditches  as   riparian 
proprietors. 

III.  The  common  law  rule  of  damages  in  cases  of 
injury  to  riparian  *rights,  that  a  party  is  entitled  to  a  [174] 
verdict,  though  no  actual  damage  is  -proven,  where  the 
act  complained  of,  if  acquiesced  in,  would  hazard  or  destroy 
a  right,  has  no  application.  The  ownership  of  the  land  is 
the  foundation  and  the  reason  of  this  rule;  and  there  being 
no  ownership  of  the  land,  through  which  the  ditches  in  the 
present  case  run,  the  rule  does  not  apply.  The  right  is  the 
right  to  use  and  enjoy  a  given  quantity  of  the  waters  of  a 
stream  at  a  given  place,  occupied  or  owned,  and  so  long  as 
the  appropriator  obtains  and  does  actually  enjoy  that  quan- 
tity at  such  place,  he  cannot  complain  though  another  alters 
somewhat  the  water's  course  in  arriving  at  the  place  of  use. 
If  the  ditch  owner,  who  gets  his  full  quantum  where  he  uses 
it,  can  recover  merely  because  the  water  is  not  permitted  to 
flow  to  him  all  the  way  through  the  channel  dug  by  himself, 
he  can,  on  the  same  principle,  recover  for  any  diversion 
from  the  natural  channel  above  his  ditch,  though  he  gets 
and  uses  his  full  measure  where  he  desires  it.  But  this 
proposition  has  been  overruled  by  this  Court.  (Bear  Kiver, 
etc.,  Co.  V.  York  Mining  Co.,  7  Cal.) 

The  right  to  water  is  not  acquired  simply  by  cutting  a 
ditch,  and  diverting  the  water  from  its  natural  channel;  but, 
besides  acts  of  this  nature,  to  constitute  an  appropriation 
the  water  must  be  diverted  for  some  useful  parpose.  (Maeris 
V.  Bicknell,  7  Cal.) 

The  right  to  the  channel,  selected  for  the  purpose  of  con- 
veying the  water,  is  not  an  exclusive  right;  but  such  channel 
may  be  used  by  another,  at  times  when  no  deprivation  of 
water  results.  This  proposition  has  been  clearly  announced 
by  this  Court.  (Hoffman  v.  Stone,  7  Cal.  46;  see  also  Cooper 
V,  Hall,  5  O.  321;  Palmer  v.  Mulligan,  3  Caine,  314;  Wil- 
liams V.  Morland,  (9  E.  C.  L.  E.)  2  Barn.  &  C.  908;  Tyler 
V.  Wilkinson,  4  Mason,  401;  Warring  v.  Martin,  Wright, 
381.) 

If  the  appropriator,  by  constructing  a  ditch,  digging  a 
trench,  or  circling  the  hills  with  a  wooden  flume  for  an 
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aqueduct,  thereby  becomes  the  owner  of  the  land  over  which 
the  aqueduct  passes,  the  rule  of  damages  invoked  in  this 
case  would  apply,  and  any  unauthorized  entry  upon  or  use 
of  such  land,  or  diversion  of  water  from  it,  though  unat- 
tended by  actual  damage,  would  entitle  the  owner  to  a  ver- 
dict. But  not  thereby  becoming  the  owner  of  the  land  over 
which  his  aqueduct  passes,  so  long  as  the  appropriator  re- 
ceives his  quantum  of  water  on  the  premises  occupied  by 
him,  for  selling  water  or  for  mining — so  long  as  it 
[175]  flows  uninterruptedly  to  him,  though  it  may  not  *touch 
the  soil  selected  as  the  channel,  he  is  not  injured,  and 
cannot  recover. 

An  appropriator  may  change  the  head  of  his  ditch  or  the 
point  of  tapping  the  stream,  where  the  same  can  be  done 
without  injury  to  another  or  others  prior  in  their  locations 
to  such  change.  (Lathrop  v.  Hassim,  6  Cal. — omitted  in 
published  report.) 

An  appropriator  may  change  the  place  of  use,  by  extend- 
ing his  ditch,  or  by  constructing  lateral  ditches,  eto.  (Park 
V.  Kilham,  7  Cal.) 

The  doctrine  is  well  settled,  that  where  one  acquires  right 
to  a  given  quantity  of  water,  a  change  in  the  mode  and  ob- 
ject and  place  of  use  is  justifiable  where  such  change  is  not 
injurious  to  those  whose  interests  are  involved.  (Ang.  on 
Water  Courses,  sec.  227-228;  BuUens  v.  Kunnells,  2  N.  H. 
255;  Johnson  v.  Rand,  6  Id.  22;  "Whittier  v.  The  Cocheco 
Man'fg  Co.,  9  Id.  454;  Rogers  v.  Bruce,  17  Pick.  184.) 

IV.  The  verdict  of  the  jury  as  to  the  original  capacity  of 
the  Deer  Creek  and  Coyote  ditches,  limiting  them  to  one 
hundred  inches  each,  is  final. 

McConnell  &  NUeSy  in  reply. 

1.  The  statement  on  motion  for  a  new  trial  is  signed  by 
the  Judge,  and  is  hence  a  part  of  the  record,  and  no  formal 
certificate  is  necessary. 

2.  Respondents'  proposition,  that  the  rules  of  the  com- 
mon law  do  not  govern  water  rights  in  this  State,  is  un- 
tenable. There  being  no  legislation  on  the  subject,  the 
common  law  must  be  the  rule  of  decision.     The  facts  are 
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new,  and  require  a  proper  application  of  the  law,  but  the 
principles  are  old,  and  just  as  applicable  to  water  rights  in 
the  mining  region  of  this  State,  as  to  the  same  rights  in 
England  or  Virginia. 

The  law  of  ''riparian  ownership"  has  been  in  one  case 
held  as  strictly  as  at  common  law.  (Crandall  v.  Woods.) 
Blackstone  himself  states  the  principle  of  our  decisions  when 
he  says,  that  the  first  occupant  or  appropriator  of  water  is 
entitled  to  it  over  those  who  come  after  him.  (2  Bl.  Com. 
14.)  To  this  effect  were  all  the  older  English  decisions. 
More  recent  cases  require  the  occupancy  to  continue  twenty 
years,  as  against  the  owner  of  the  soil. 

3.  The  principle  contended  for  by  respondent,  that  the 
right  to  the  water  in  the  mining  region  depends  on  the  occu- 
pancy of  public  land,  embraces  the  whole  law  of  **  riparian 
ownership;"  for  by  a  riparian  right  is  meant  simply 
that  the  owner  of  the  soil  is  entitled  to  use  the  *water  [176] 
as  an  incident  to  the  soil;  and  the  occupant  of  public 
land  is  considered  as  the  owner.  (3  Kent,  439-440.)  And 
yet  respondents  insist  that  the  law  of  **  riparian  ownership" 
does  not  apply  in  the  mines. 

But  even  respondents'  doctrine  has  nothing  to  do  with  this 
case,  because  neither  plaintiffs  nor  defendants  are  occupants 
of  public  land,  except  the  small  portion  covered  by  their 
ditches :  they  neither  own  nor  claim  any  land  through  which 
Deer  Creek  runs. 

The  right  to  divert  water  by  means  of  ditches  and  aque- 
ducts, has  no  connection  with  the  right  to  water  acquired  as 
an  incident  to  the  soil.  The  one  is  acquired  by  use  and  ap- 
propriation; the  other  passes  as  one  of  the  natural  incidents 
to  the  land.  In  one  case,  the  water  itself  is  used;  in  the 
other,  its  momentum. 

Again,  the  idea  that  a  ditch  constructed  through  a  man's 
claim  becomes  as  an  "artificial  watercourse,"  an  incident  to 
the  claim,  has  nothing  to  do  with  the  case,  because  defend- 
ants have  no  claim ;  and  nothing  to  do  with  the  questions 
involved  here,  which  relate  exclusively  to  the  nature  of  the 
property  a  man  may  acquire  in  flowing  water. 

Eespondents,  to  show  that  they  had  a  right  to  divert  the 
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water  to  which,  as  owners  of  the  "Gold  Flat  ditch,"  they 
were  entitled,  through  "Laird's  new  ditch,**  now  claim  to 
own  a  quantity  of  the  water  of  Deer  Creek.  They  compare 
a  stream  in  the  mining  region  to  a  "cistern,  tank,"  contain- 
ing water  "subject  to  be  appropriated."  Now,  water  in  a 
"cistern"  is  already  appropriated.  Bunning  water  is  sub- 
ject to  appropriation,  but  is  not  actually  appropriated  until 
diverted  from  the  stream  into  artificial  works. 

But  a  miner  has  no  more  a  defined  and  separate  property 
in  the  water  of  a  stream,  before  it  is  diverted,  than  a  farmer. 

The  miner's  right,  as  an  incident  to  his  claim,  respondents 
say,  is  "to  have  a  given  quantity  of  water  at  the  place  for 
use,  or  for  marketing,  as  an  incident  to  his  possession 
there."  But,  in  this  case,  the  lower  termini  of  the  "Gold 
Flat"  ditch,  and  of  "Laird's  new  ditch,"  are  miles  apart. 
So  that,  conceding  the  doctrine,  it  cannot  avail,  as  water 
flowing  through  the  latter  ditch  would  be  carried  to  a  distant 
point. 

In  addition  to  the  authorities  cited  in  our  first  brief,  to 
show  that  no  man  can  have  an  exclusive  right  to  any  given 
portion  of  flowing  water,  that  it  is  common,  and  that  the 
riparian  owner  has  only  a  right  to  its  momentum,  and  its 
use  to  satisfy  his  natural  wants,  we  cite :  3  Kent,  439^140, 
445;  Angell  on  Water  Courses,  10,  14,  18;  Vattel's  Law  of 
Nations,  ch.  20,  109,  ed.  1852;  Domat's  Civil  Law, 
[177]  sec.  416,  *of  Things  Public;  Sampson  v.  Hoddinott, 
1  J.  Scott,  N.  S.  vol.  87,  E.  C.  L.  590-612;  Embrey 
V.  Owen,  6  Exq.  E.  Wels.  H.  &  G.  353;  Wood  v.  Wand,  3 
Exq.  B.  748. 

Cope,  J.,  delivered  the  opinion  of  the  Court — ^Field,  C.  J., 
and  Baldwin,  J.,  concurring. 

The  objection  to  the  authentication  of  the  statement  on 
the  motion  for  a  new  trial  is  not  well  taken.  The  statement 
is  signed  by  the  Judge,  and  the  minutes  of  the  Court  show 
that  it  was  used  on  the  hearing  of  the  motion.  No  mode  of 
authentication  is  pointed  out  by  the  statute,  and  any  satis- 
factory evidence  that  the  statement  has  been  examined  and 
approved  by  the  Judge,  is  sufficient.     This  evidence  must, 
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of  course,  appear  in   the  record,  in   some  legitimate  and 
proper  form. 

This  is  an  action  to  recover  damages  for  the  diversion  of 
water  from  Deer  Creek,  in  Nevada  county.  The  complaint 
sets  forth  that  the  plaintiflFa  are  the  owners  of  two  certain 
ditches,  by  means  of  which  they  appropriated  the  water  of 
that  stream  for  mining  purposes,  and  that  the  defendants 
wrongfully  diverted  such  water,  and  deprived  the  plaintiffs 
of  the  use  of  the  same,  to  their  damage,  etc.  The  answer 
admits  ths  existence  and  ownership  of  these  ditches,  but 
denies  that  the  plaintiffs  appropriated  the  whole  of  the  water 
of  the  stream,  and  denies  that  the  defendants  diverted  any 
portion  of  the  water  to  which  the  plaintiffs  were  entitled. 
The  answer  states,  among  other  things,  that  the  defendants 
are  also  the  owners  of  certain  ditches,  by  means  of  which 
they  appropriated  the  surplus  water  of  the  stream,  over  and 
above  the  quantity  appropriated  by  the  plaintiffs;  that 
neither  of  the  plaintiffs'  ditches,  as  originally  constructed, 
possessed  the  capacity  to  convey  more  than  one  hundred 
inches  of  water;  and  that  since  the  appropriation  by  the  de- 
fendant, these  ditches  have  been  greatly  enlarged,  and  their 
capacity  materially  increased.  It  states,  further,  that  the 
plaintiffs  are  the  owners  of  certain  other  ditches  tapping  the 
stream  at  different  points  above  the  ditches  mentioned  in 
the  complaint,  and  that  at  the  time  during  which  it  is  averred 
that  the  defendants  wrongfully  diverted  the  water,  the  plain- 
tiffs were  themselves  diverting,  through  such  other  ditches, 
the  entire  quantity  to  which  they  were  in  any  manner  en- 
titled. The  answer  contains  several  other  defences,  but  a 
particular  reference  to  them  is  unnecessary  for  the  purposes 
of  this  opinion. 

*The  ditches  from  which  it  is  claimed  that  water  [178] 
has  been  improperly  diverted  by  the  defendants  are 
situated  on  the  north  side  of  Deer  Creek — one  of  them  is 
called  the  Deer  Creek  ditch,  and  the  other  the  Coyote  ditch. 
The  other  ditches  belonging  to  the  plaintiffs  are :  1st.  The 
Deer  Creek  Mining  Co.  ditch,  on  the  south  side  of  the 
stream;  2d.  The  Big  Snow  Mountain  ditch,  on  the  north 
side  of  the  stream;  and  3d.  The  Little  Snow  Mountain  ditch, 
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on  the  same  side.  These  ditches  tap  the  stream  in  the  order 
above  enumerated.  The  defendants'  ditches  are:  1st.  The 
ditch  known  as  Laird's  Gold  Flat  ditch,  situated  on  the 
south  side  of  the  stream,  below  all  the  ditches  of  the  plain- 
tiffs; and  2d.  Laird's  new  ditch,  on  the  north  side  of  the 
stream,  between  the  plaintiflfe'  Coyote  ditph,  and  their  Big 
Snow  Mountain  ditch.  The  diversion  of  water  through  the 
latter  ditch  of  the  defendants  constitutes  the  cause  of  action 
stated  in  the  complaint. 

The  learned  Judge  before  whom  the  case  was  tried  in  the 
Court  below,  in  overruling  the  motion  for  a  new  trial,  placed 
his  decision  upon  the  ground  that  the  jury  were  authorized 
to  infer  from  the  evidence  that  the  plaintiffs  themselves  had 
diverted  the  water  to  which  they  were  entitled  from  their 
Deer  Creek  and  Coyote  ditches  by  means  of  their  other 
ditches  above.  The  counsel  for  the  appellants,  in  referring 
to  this  decision  and  the  reason  for  it,  say:  **  We  differ  ma- 
terially and  radically  from  the  learned  Judge  upon  the  char- 
acter of  the  evidence  in  regard  to  damages;  but  the  difference 
arises  from  the  different  points  of  view  from  which  we  look 
at  the  question.  If  the  evidence  respecting  the  Gold  Flat 
ditch  was,  as  held  by  his  Honor,  properly  admitted,  then, 
perhaps,  some  portions  of  the  testimony  respecting  damages 
might  be  considered  as  conflicting;  but  if,  as  we  contend, 
that  evidence  ought  to  have  been  excluded,  as  improper, 
there  is  no  conflict  whatever.  No  one,  not  even  the  respond- 
ents, will  pretend  to  say  that  we  did  not  establish,  by  un- 
contradicted proof,  that  Laird's  ne^  ditch  had  frequently 
taken  water  from  the  creek  when  we  were  in  actual  need  of 
the  same  water  to  fill  our  Deer  Creek  and  Coyote  ditches. 
Their  answer  to  this  proof  consists,  not  of  a  denial  of  its 
truth,  but  of  an  attempt  to  show  that  we  had  diverted  all  the 
water  to  which  we  were  entitled,  by  means  of  the  Deer  Creek 
Mining  Co.'s  and  the  Snow  Mountain  ditches.  But  both  of 
the  last  named  ditches  are,  as  we  have  very  conclusively 
shown,  prior  in  date  of  construction  to  Laird's  new  ditch, 
and  the  Doer  Creek  Mining  Co.'s  ditch  has  priority  over  the 
Gold  Flat  ditch,  so  that,  after  all,  the  respondents' 
[179]  own  argument  ^necessarily  has  the  effect  to  limit  the 
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controversy  as  respects  damages  to  the  Snow  Mountain  and 
Gold  Flat  ditches.  Of  course,  then,  if  our  views  in  regard 
to  the  Gold  Flat  ditch  are  correct,  this  hypothesis  of  the 
defendants  falls  to  the  ground,  and  the  single  question  re- 
mains to  be  determined,  whether  the  defendants'  new  ditch 
did  or  did  not,  within  the  period  charged  in  the  complaint, 
divert  water  to  which  the  plaintiflFs'  Deer  Creek  and  Coyote 
ditches  had  the  preference;  and  on  this  point,  leaving  the 
Gold  Flat  ditch  out  of  sight,  there  is  no  dispute  or  contro- 
versy." This  quotation  from  the  brief  of  appellants'  counsel 
presents  fully  and  fairly  their  view  of  the  case,  and  avoids, 
to  a  great  extent,  the  necessity  for  a  critical  examination 
and  elaborate  review  of  the  evidence.  Their  position  is 
simply  this :  that  all  the  evidence  in  regard  to  the  Gold  Flat 
ditch  was  improperly  admitted,  and  that  rejecting  this  evi- 
dence, there  was  no  conflict  of  testimony  upon  the  question 
of  damages.  If  the  evidence  was  admissible,  it  is,  upon 
their  own  showing,  sufficient  to  support  the  verdict. 

The  object  of  this  evidence  was  to  show  that  the  defend- 
ants were  entitled  to  a  certain  quantity  of  water  for  their 
Gold  Flat  ditch,  and  that  they  diverted  this  quantity  through 
their  new  ditch  instead  of  the  other,  which  it  was  claimed 
they  had  the  legal  right  to  do.  The  evidence  having  been 
admitted,  the  Court  instructed  the  jury  in  eflfect  that  a  per- 
son entitled  to  divert  a  given  quantity  of  the  water  of  a 
stream,  may  take  the  same  at  any  point  on  the  stream,  and 
may  change  the  point  of  di\ersion  at  pleasure,  if  the  rights 
of  others  are  not  injuriously  aflfected  by  the  change.  The 
following  instruction,  asked  by  the  plaintiffs,  was  refused: 
"If  the  jury  believe  from  the  evidence  that  the  dam  of  the 
defendants'  Gold  Flat  ditch  is  below  the  dams  of  the  Deer 
Creek  and  Coyote  ditches,  and  that  the  dam  of  the  defend- 
ants' new  ditch  i^  above  the  dams  of  the  Deer  Creek  and 
Coyote  ditches,  then,  even  if  the  defendants  had  a  prior 
right  to  any  of  the  waters  of  Deer  Creek  for  their  Gold  Flat 
ditch,  they  could  not  substitute  their  new  ditch  for  their 
Gold  Flat  ditch,  and  use  the  water  to  which,  as  owners  of 
the  Gold  Flat  ditch,  they  were  entitled,  in  such  new  ditch." 
As  the  instruction  give  by  the  Court  embodies  the  principle 
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upon  which  this  evidence  was  admitted,  and  upon  which  the 
instruction  asked  by  the  plaintiffs  was  refused,  a  determina- 
tion of  the  correctness  of  that  instruction  disposes  of  the 
whole  question. 

This  Court  has  never  departed  from  the  doctrine  that  run- 
ning water,  so  long  as  it  continues  to  flow  in  its  natu- 
[180]  ral  course,  is  not,  and  cannot  *be  made  the  subject  of 
private  ownership.  A  right  may  be  acquired  to  its 
use,  which  will  be  regarded  and  protected  as  property;  but 
it  has  been  distinctly  declared  in  several  cases  that  this  right 
carries  with  it  no  specific  property  in  the  water  itself.  We 
are  not  called  upon  to  determine  the  character  of  the  prop- 
erty which  the  owner  of  a  ditch  has  in  the  water  actually 
diverted  by  and  flowing  in  his  ditch.  With  reference  to 
such  water,  his  power  of  control  and  right  of  enjoyment  are 
exclusive  and  absolute,  and  it  is  a  matter  of  little  practical 
importance  whether,  in  a  strict  legal  sense,  it  be  or  be  not 
private  property.  In  regard  to  the  water  of  the  stream, 
his  rights,  like  those  of  a  riparian  owner,  are  strictly  usu- 
fructuarTj,  and  the  rules  of  law  by  which  they  are  governed 
are  perfectly  well  settled. 

It  is  contended  that  the  principle  embodied  in  the  instruc- 
tion is  in  direct  conflict  with  this  doctrine,  and  that  it  can 
only  be  maintained  upon  the  theory  of  a  private  ownership 
in  the  water  itself.  This  position  is  clearly  untenable.  If 
the  Government,  which  in  this  instance  is  the  riparian  pro- 
prietor, had  granted  to  the  defendants  the  right  to  divert 
from  the  creek  a  given  quantity  of  water,  without  restriction 
as  to  the  place  of  diversion,  it  is  clear  that  the  right  could 
be  exercised  at  any  point  on  the  stream,  though  the  effect  of 
the  grant  would  not  have  been  to  convey  any  property  in  the 
corpus  of  the  water,  for  no  such  property  is  vested  in  the 
Government.  It  is  obviously  immaterial  whether  the  right 
was  acquired  under  an  express  grant,  or  by  prescription,  or 
rests  in  the  parol  license,  or  the  presumed  consent  of  the 
proprietor.  The  difference  relates  to  the  mode  of  determin- 
ing the  existence  and  extent  of  the  right,  and  not  to  the 
manner  of  its  exercise  and  enjoyment.  Angell,  in  his  work 
on  water  courses,  in  treating  of  easements  acquired  by  pre- 
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scription,  says:  "The  extent  of  the  presumed  right  is  de- 
termined by  the  user,  on  which  is  founded  the  presumed 
grant,  the  right  granted  being  commensurate  with  the  right 
enjoyed."  (Aug.  on  Water  Courses,  sec.  224.)  But  he  also 
Bays  that  *' although  the  extent  of  the  right  is  to  be  measured 
and  regulated  by  the  enjoyment  upon  which  the  right  is 
founded,  the  party  is  yet  allowed  freedom  in  the  manner  of 
exercising  it. "  (Id.,  sec.  226.)  "In  this  country,  the  doc- 
trine is  well  settled,"  says  the  same  author,  "that  where  a 
right  has  been  acquired  by  virtue  of  twenty  years'  enjoyment 
to  use  a  certain  quantity  of  water,  a  change  in  the  mode  and 
objects  of  use  is  justifiable;  and  here,  as  in  England,  the 
only  restriction  is,  that  the  alterations  made  from  time 
to  time  shall  not  be  injurious  to  those  *whose  inter-  [181] 
ests  are  involved."  (Id.,  sec.  227.)  "All  that  the  law 
requires  is,  that  the  mode  or  manner  of  using  the  water 
should  not  have  been  materially  varied,  to  the  prejudice  of 
others."  (Per  Chancellor  "Walworth,  in  Belknap  v,  Trimble, 
3  Paige  Ch.  605.)  The  case  of  Whittier  v.  Cocheco  Manf. 
Co.,  9  N.  H.  454,  is  directly  in  point.  It  was  there  decided 
that  a  change  may  be  made  in  the  place,  as  well  as  in  the 
mode  and  objects  of  the  use,  if  the  quantity  of  water  used 
is  not  increased,  and  the  change  is  not  to  the  prejudice  of 
others.  It  was  held  that  a  party  who  had  acquired  by  pre- 
scription a  right  to  take  a  certain  quantity  of  water  at  a  par- 
ticular dam,  might  open  his  gates  and  draw  that  quantity, 
without  using  it  there,  in  order  to  use  it  at  other  works 
below  on  the  same  stream.  These  authorities  show  conclu- 
sively, that  in  all  cases  the  effect  of  the  change  upon  the 
rights  of  others  is  the  controlling  consideration,  and  that  in 
the  absence  of  injurious  consequences  to  others,  any  change 
which  the  party  chooses  to  make  is  legal  and  proper.  It 
follows  that  in  this  case  the  law  was  correctly  given  by  the 
Court,  unless  the  rights  of  the  parties  are  distinguishable 
from  the  class  of  rights  to  which  these  authorities  refer,  and 
the  same  rules  and  principles  are  not  applicable.  Upon  this 
subject  it  is  only  necessary  to  consider,  that  none  of  the 
rights  involved  in  this  controversy  are  founded  upon  a  legal 
title,  and  that  the  safety  and  security  of  the  parties  require 
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that  the  rights  of  each,  as  fixed  by  the  priority  and  extent  of 
their  respective  appropriations,  should  be  regarded  as  per-" 
feet  and  absolute  as  if  they  had  been  acquired  by  prescrip- 
tion, or  were  held  under  an  express  grant  from  the  riparian 
owner.  This  is  the  only  reasonable  rule  which  can  be 
adopted  in  cases  of  this  character;  and  it  is  the  more  reason- 
able, as  it  enables  us  to  test  the  rights  of  parties  by  certain 
well  settled  principles  of  law,  instead  of  relying  upon  our 
own  unaided  reason  and  judgment. 

The  next  most  important  question  in  the  case,  and  the 
only  additional  one  which  we  propose  to  consider,  relates  to 
the  effect  of  the  verdict.  It  is  contended  that  under  the 
issues  presented  by  the  pleadings,  the  etfect  of  the  verdict 
is  to  establish  the  original  capacity  of  the  plaintiffs'  Deer 
Creek  and  Coyote  ditches  at  one  hundred  inches  of  water, 
and  to  limit  the  right  of  diversion  through  each  of  those 
ditches  to  that  quantity.  The  evidence  shows  very  clearly 
that  their  capacity  was  much  greater,  and  if  the  effect  of  the 
verdict  were  as  contended,  it  would  be  a  great  hardship  to 
the  plaintiffs  to  permit  it  to  stand.  But  we  think  that  such 
is  not  its  legal  effect,  and  even  if  it  were,  we  do  not 
[182]  *see  upon  what  principle  we  could  disturb  it.  There 
were  several  separate  and  distinct  defences,  each  of 
which  was  sufficient  to  defeat  the  action.  These  defences 
were  submitted  to  the  jury,  together  with  the  evidence  in 
support  of  each,  and  it  is  impossible  for  us  to  determine 
upon  what  particular  issues  the  verdict  was  found.  Nor  is 
it  necessary  that  we  should  do  so,  for  if  it  be  right  as  to 
one,  it  cannot  be  set  aside,  though  wrong  as  to  all  the 
others.  "If  there  be  two  issues,"  says  Washington,  J.,  in 
Lonsdale  v.  Brown,  4  "Wash.  C.  C.  148,  "or  issues  on  two 
counts,  and  the  verdict  be  not  contrary  to  evidence  as  to  one 
of  them,  the  Court  will  not  grant  a  new  trial,  though  it  be 
contrary  to  evidence  as  to  the  other,  for  since  the  verdict  is 
right  in  part,  the  Court  will  not  set  it  aside."  (See  also 
Grah.  &  Wat.  on  New  Trials,  1339;  1  Barnes,  9,  317,  333; 
and  9  Bac.  Ab.  600,  Bouv.  ed.) 

We  think  this  verdict  cannot  in  any  event  be  disturbed, 
but  we  are  of  opinion  that  its  legal  effect  is  different  from 
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that  attributed  to  it  by  the  plaintiffs.  The  rule  is,  that  a 
verdict  found  on  any  fact  or  title  distinctly  put  in  issue,  is 
conclusive  in  another  action  between  the  same  parties  or 
their  privies,  in  respect  of  the  same  fact  or  title.  (2  Wheat. 
Selw.  1356;  Outram  v.  Morewood,  3  East,  346;  Vooyht  v. 
Winch,  3  Bam.  &  Aid.  662.)  It  is  not  sufficient  that  the 
particular  fact  or  title  is  put  in  issue.  It  must  be  tried  by 
the  jury,  and  constitute  the  basis  and  foundation  of  the  ver- 
dict. It  must  be  relevant  and  material,  and  unless  speciallv 
found  must  have  been  necessarily  passed  upon  by  the  jury. 
Burt  V.  Stemburgh,  4  Cow.  559;  Gardner  v.  Buckbee,  3  Id. 
120.)  There  is  nothing  in  this  case  showing  that  the  ver- 
dict turned  upon  the  question  of  the  capacity  of  the  plain- 
tiffs' ditches,  and  it  is  a  reasonable  inference  from  the 
.  evidence,  that  the  issue  upon  that  point  was  entirely  disre- 
garded. It  was  not  necessarily  considered,  and  as  the  ver- 
dict is  general,  its  effect  is  limited  to  such  issues  as  neces- 
sarily controlled  the  action  of  the  jury.  Upon  the  question 
of  the  capacity  of  these  ditches  the  jury  could  have  found 
for  the  plaintiffs,  and  still  justly  and  properly  concluded  that 
they  were  not  entitled  to  damages.  To  hold  that  upon  such 
a  question  the  verdict  is  conclusive  of  the  rights  of  the  par- 
ties, would,  we  think,  be  a  plain  perversion  of  the  law. 

The  view  we  have  taken  of  the  case  renders  it  unnecessary 
to  consider  any  other  questions  discussed  in  the  briefs  of 
counsel. 
Judgment  affirmed. 


*COLLIEE  V.  COBBETT  et  als.  [183] 

EJEcracEST,  Sxjfpiciency  of  CoatPLArar. — Complaint  in  ejectment  need  not  Btate 
the  exact  time  of  the  alleged  ouster,  especially  when  no  claim  is  made  for  dam- 
ages, and  no  recovery  liad  for  them— the  allegation  in  this  case  as  to  time  of 
ouster  being,  **  on  or  about  December  12th,  1857." 

*  Etidence  of  Lost  Insthument. — ^Where  instruments  are  lost  by  Are,  it  is  impos- 
sible to  prove  with  exactness  the  contents.     (See  facts.) 

Exceptions  to  Instructioxs.— Where  instructions  to  the  jury  are  not  excepted  to 
at  the  time  they  are  given  or  refused,  and  a  motion  for  new  trial  is  made  for 


»  Presumption  from  lapse  of  time,  cited,  WiU  of  Warfleld,  22  Cal.  68. 
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error  in  giving  and  ref asing  such  instructions,  they  cannot  be  considered  on  ap- 
■peal  from  the  order  denying  the  motion. 
Pauties,  Ti-iNANTS  IN  CoMMON. — One  tenant  in  common  may  sue  a  party  in  posses- 
sion by  adverse  claim,  and  recover  the  premises,  if  plaintiiT  represents  the  better 

title. 

Appeal  from  the  Fourteenth  District. 

The  complaint  averred  that  in  June,  1856,  plaintiff  pur- 
chased the  premis(3S,  situated  near  and  east  of  Nevada,  by 
deed,  from  Dixon  and  Friedenthall;  that  he  thereby  imme- 
diately entered  upon  and  took  possession,  and  held  the 
premises;  that  being  so  in  possession,  and  entitled  to  the 
possession  of  the  premises,  the  defendant  "afterward,  to 
wit,  on  or  about  the  twelfth  day  of  December,  1857,  wrong- 
fully and  unlawfully,  and  without  right,  entered  upon,  took 
possession,  ousted  and  ejected  the  plaintiff  therefrom,  and 
wrongfully  and  unlawfully  withholds  the  same  from  the 
plaintiff."  The  complaint  describes  the  premises  with  spe- 
cific metes  and  bounds.  Defendants  demurred,  and  the 
demurrer  being  overruled,  answered. 

On  the  trial,  plaintiff  offered  as  a  witness  Friedenthall, 
who,  among  other  things,  testified  that  he  owned  one-half 
interest  in  the  premises,  and  sold  the  same  by  "bill  of 
sale,"  acknowledged  before  the  Clerk,  to  plaintiff  "about 
two  weeks  before  the  fire.^^ 

Plaintiff  was  then  sworn,  and  said:  "I  took  the  deeds  to 
the  Clerk's  oflSce  to  be  recorded  and  acknowledged,  and  they 
were  there  till  they  were  burned,  at  the  time  of  the  fire;  I 
have  never  inquired  for  them;  I  never  got  them." 

T.  P.  Hawley  then  testified  as  follows:  "I  was  acting  as 
Clerk  in  '56;  some  time  previous  to  the  fire,  Mr.  Collier,  Mr. 
Friedenthall,  and  Mr.  Dixon,  came  into  the  Clerk's  office; 
Dixon  and  Mr.  Friedenthall  acknowledged  it,  and  I  filed  it, 
and  passed  it  over  for  record;  the  records  were  destroyed  in 
July,  1856;  I  don't  recollect  exactly  about  the  ranch;   had  a 

conversation  with  Mr.  Friedenthall," 
[184]       *Cross-examined :   "I  did  not  read  the  deed;  it  was 

left  for  record;  Mr.  B was  the  recording  clerk; 

I  do  not  know  whether  it  was  burnt  or  not;  the  acknowledg- 
ment was  taken  before  me,  as  deputy  clerk;  did  not  read  it 
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over;  I  know  his  name  was  signed  to  it,  and  by  Solomon  A. 
Dixon;  that  was  the  only  name." 

Friedenthall  resumed:  **The  contents  of  the  deed  were 
one-half  of  the  ranch;  Dixon  owned  one-half;  I  don't  know 
as  Dixon  signed  it;  I  was  not  there  afterwards;  I  don't  know 
what  became  of  Dixon;  never  has  been  here  but  once;  Dixon 
made  the  bargain  with  me  for  Mr.  Collier  to  buy  the  half  of 
the  ranch;  Mr.  Collier  paid  me  out  the  money;  I  got  two 
hundred  dollars  cash;  nobody  else  got  any  at  the  time; 
Dixon  and  me  and  the  Clerk  were  alone  in  the  room;  I  did 
not  see  Dixon  receive  anything;  that  deed  conveyed  all  my 
interest  in  the  ranch ;  it  described  only  the  undivided  half 
of  the  ranch.'* 

Cross-examined:  "Dixon  never  lived  on  the  ranch;  *  *  * 
it  was  a  bill  of  sale  and  a  deed  of  Keating,  or  rather  the 
preemption;  Keating  was  the  name  signed  to  it;  I  signed 
that  paper;  *  *  *  I  don't  know  whether  it  was  in  the  Clerk's 
office  or  not;  that  is  the  only  time  I  had  anything  to  do  with 
Mr.  Collier,  or  any  paper  that  I  signed;  *  *  *  nobody  else 
signed  that  paper  but  me." 

T.  R.  McFarland  testified  **that  he  drew  a  deed  of  piece 
of  ground  from  Dixon  to  Collier  early  in  1856 — piece  of 
ground  east  of  and  near  town;  it  conveyed  Dixon's  interest, 
and  he  executed  it  before  he  left  my  office,  I  think;  don't 
know  if  deed  was  ever  delivered." 

T.  P.  Hawley:  **Deed  was  signed  by  Dixon  and  by 
Friedenthall;  the  consideration  money  was  four  hundred 
dolhirs;  I  did  not  see  the  money  paid;  the  parties-  told  me 
the  consideration  money  was  four  hundred  dollars;  they 
acknowledged  the  instrument;  I  know  all  the  parties  and  the 
ranch:" 

This  was  all  the  proof  as  to  any  deed.  It  was  shown  that 
the  land  was  originally  located  by  Friedenthall  and  one 
Keating,  who  sold  his  interest  to  Dixon,  and  that  Dix  n 
never  lived  on  the  ranch,  and  was  at  the  time  of  trial  in 
Tennessee. 

After  plaintiff  rested,  defendants  moved  for  nonsuit,  on 
the  grounds  that  plaintiff  had  failed  to  prove  a  conveyance 
from  Dixon  and  Fridenthall,  as  set  forth  in  the  complaint; 
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had  failed  to  prove  the  metes  and  bounds  of  the  premises  slh 
set  forth;  and  had  shown  that  at  most  he  had  no  right  under 
the  proof  to  more  than  half  the  ranch,  and  that  in  law  he 

must  recover  the  whole  or  none.  Motion  overruled. 
[185]   After  ^evidence  for  defendants,  the  case  was  given  to 

the  jury  under  instructions.  Verdict  for  plaintiff. 
Defendants  appeal. 

-P.  e/.  Dunn,  for  Appellants. 

1.  Exact  time  of  ouster  must  be  alleged.  "  On  or  about" 
a  certain  day  is  bad.    (2  Chitt.  PI.) 

2.  The  loss  of  the  deed  from  Dixon  and  Friedenthall  to 
the  plaintiff  was  not  sufficiently  shown  to  admit  proof  of  its 
contents.  (Taylor  v,  Eiggs,  1  Pet.  591,  596;  Patterson  v. 
Miller,  5  Id.  240,  242;  Eiggs  v.  Taylor,  9  Wheat.  486;  Taun- 
ton  Bank  v,  Eichardson,  5  Pick.  436;  Poignand  v.  Smith,  8 
Id.  278;  Page  v.  Page,  15  Id.  368,  374;  Chamberlain  v. 
Graham,  2  John.  144;  Jackson  v.  Frice,  16  Id.  193;  Meeker 
V,  Jackson,  3  Yates,  442;  Blanton  v.  Miller,  1  Hay.  4;  Smiley 
r.  Dewey,  17  Ohio,  156;  Fitel  v.  Boyce,  19  Conn.  285;  1 
Greenl.  on  Ev.  349,  558,  and  notes;  Vider  v,  Wilkins,  5 
Denio,  64;  Willis  v.  Dole,  2  South.  501;  Schroeder  v.  Harper, 

1  Har.  444;  Flinn  v,  McGonigle,  9  Watts  cfe  S.  75;  Mann  v. 
Buchanan,  7  Blackf.  549;  Park  v.  Barr,  18  Conn.  311;  3  Id. 

'  424;  Maurice  v,  Saunders,  3  Gil.  113.) 

3.  Nonsuit  should  have  been  granted,  because  there  was 
no  proof  that  the  land  embraced  in  the  alleged  deed  to  plain- 
tiff was  the  land  sued  for,  and  a  deed  should  have  been 
shown.  (Pr  Act,  sec.  58;  Clark  v.  McElvy,  ll.Cal.  154; 
Dupont  V.  Wertheman,  10  Id.  354.)  There  was  no  proof  of 
specific  metes  and  bounds,  as  set  forth  in  the  complaint. 
(Pr.  Act,  sec.  68;   1  Greenl.  Ev.,  sec.  51;   10  Pet.  177,  209; 

2  Sum.  206,  209;  8  East,  7,  8,  9;  Smith's  Lead.  Cas.  328, 
notes.) 

John  Heard,  for  Eespondent. 

1.  The  complaint  avers  possession  and  right  of  posses- 
sion in  plaintiff,  and  unlawful  entry  and  ouster  by  defend- 
ants, and  is  therefore  good.     (4  Cal.  33;  Id.  70,  94.) 
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2.  The  evidence  identifies  the  land. 

3.  The  deed  to  plaintiff  was  suflBlciently  shown  to  be  lost, 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Field, 
C.  J.,  concurring. 

We  see  no  objection  to  the  complaint,  which  seems  to 
pursue  the  usual  form  in  possessory  actions.  The 
mere  fact  that  the  exact  time  of  *the  alleged  ouster  is  [186] 
not  stated  is  not  material,  especially  as  no  claim  was 
made  for  damages,  nor  is  any  recovery  had  for  them.  Nor  is 
there  anything  in  the  fact  that  the  prayer  is  that  the  defend- 
ants surrender  the  possession,  instead  of  asking  restitution. 

2.  We  think  the  proof  was  sufficient  to  let  in  parol  evi- 
dence of  the  deeds  offered.  It  is  impossible,  in  cases  of 
16ss  of  instruments  by  fire,  to  prove  with  exactness  the  con- 
tents. We  think  that  the  proof  was  sufficient  that  these 
papers  and  the  record  of  them  were  burned. 

3.  The  instructions  now  assigned  for  error,  as  those  given 
for  plaintiff  and  those  refused  for  defendants,  were  not  ex- 
cepted to  at  the  time  they  were  given  or  refused.  On  a 
motion  for  a  new  trial,  therefore,  for  this  cause,  and  an  ap- 
peal here  for  the  refusal  to  grant  the  motion,  we  cannot  con- 
sider them.  We  see  nothing  in  the  grounds  for  nonsuit,  set 
out  in  the  motion,  to  require  the  Court  to  grant  it. 

There  was  some  proof  of  the  identity  of  the  premises  sued 
for;  and  it  is  well' settled  that  one  tenant  in  common  may 
sue  one  in  possession  by  adverse  claim,  and  recover  the 
premises,  if  the  plaintiff  represents  the  better  title. 

Judgment  affirmed. 


SPABKS  et  al.  v.  HESS  et  al. 

*  Vendor's  Lien  Conbtbtjbd.— The  lien  which  the  yendor  of  real  property  retains, 
after  an  absolute  conveyance,  for  the  unpaid  purchase  money,  is  not  a  specific  and 
absolute  charge  upon  the  property,  but  a  mere  equitable  right  to  resort  to  it  upon 
failure  of  payment  by  the  vendee. 


*  Cited,  Burt  v.  Wilson.  28  Cal.  638;  Willard  r.  Reas,  26  Wis.  543.    Approved,  Por- 
ter V,  Brooks,  o5  Cal.  206.    Kfft;ct  of  assignment,  cited,  Baum  v,  Grigsby,  21  Cal.  177. 
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*lDKai,  Enporcemejhp  of.  —  This  equitable  right  may  be  enforced  in  the  first 
instance,  and  before  the  vendor  has  exhausted  his  legal  remedy  against  the  per- 
sonal estate  of  the  vendee.  The  Court,  after  detcrminiiig  the  amount  of  the  lien, 
can,  by  its  decree,  either  direct'a  sale  of  the  property  for  its  Rati>factiou,  and  exe- 
cution for  any  deficiency,  or  award  an  execution  in  the  first  place,  and  a  sale  only 
in  the  event  of  its  return  unsatisfied,  as  the  justice  of  the  case  may  require. 

1  Idem,  CoxsTBUcrrioN  of. — Where  the  contract  of  sale  of  real  property  irt  unexe- 
cuted, the  vendor  retaining  the  legal  title  for  security  until  all  the  purchase 
money  is  paid,  the  vendor's  lien  retaincKl  is  different  Irom  the  ordinary  lien  of  a 
vendor  after  conveyance  executed.  In  the  latter  case,  the  vendor  has  parted  with 
the  legal  and  equitable  title,  and  possesses  only  a  bare  right,  which  is  of  no 
operative  force  or  effect,  until  established  by  the  decree  of  the  Court.  In  the 
former  case,  the  vendor's  position  is  somewhat  similar  to  that  of  a  party  execut- 
ing a  conveyance  and  taking  a  mortgage  back.  He  may  sue  at  law  for  the  balance 
of  his  purchase  money,  or  file  his  bill  in  equity  for  the  specific  })erformanco  of 
the  contract,  and  take  an  alternative  decree,  that  if  the  purchaser  will  not  accept 
a  conveyance  and  pay  the  purchase  money,  the  premises  be  sold  to  nlrte  such 
money,  and  that  the  vendee  pay  any  deficiency  remaining  after  the  application  of 
the  proceeds  arising  upon  such  sale. 

Idem,  Decbee. — In  such  case  of  an  unexecuted  conveyance,  the  vendor  may  ask 
either  a  decree  directing  performance,  and  in  ca^e  of  refusal,  a  sale  of  tlie  prem- 
ises, or  a  decree  barring  the  right  of  the  vendee  to  claim  a  conveyance  under  the 
contract.  He  may,  however,  insist  upon  a  sale  where  performance  is  refuserl, 
and  is  not  bound  to  take  a  mere  foreclosure  of  the  vendor's  right  to  a  deed. 

'Conveyance,  what  Passes. — Land  will  sometimes  pass  without  any  specific  des- 
ignation of  it  as  land.  Thus  the  grant  of  a  messuage,  or  a  mensuage  with  the 
appurtenances,  will  pass  the  dwelling  house  and  adjoining  buildings;  and  also  its 
curtilage,  garden  and  orchard,  together  with  the  close  in  which  the  house  is  built. 

'Idem. — The  rule  is,  that  everything  essential  to  the  beneficial  use  and  enjoy- 
ment of  the  property  designated  is,  in  the  absence  of  language  indicating  a  dif- 
ferent intention  on  the  part  of  the  grantor,  to  be  considered  as  passing  to  the 
grantee. 

'Idem. — So  the  sale  of  a  ** bridge"  across  a  certain  stream,  "together  with  the 
tollhouse,  stables,  and  outhouses  of  every  description,"  and  **  all  the  privileges 
and  appurtenances  appertaining,  or  in  any  wise  belonging  to  said  bridge,"  passes 
the  land  upon  which  the  bridge  rested,  and  tlie  other  buildings  were  erected. 

'Idem. — ^The  doctrine  that  land  may  often  pass  by  conveyance  as  essential  to  tlie 
enjoyment  of,  or  as  parcel  of  buildings,  etc.,  erected  thereon,  is  consistent  with 
the  doctrine  that  the  ownership  of  the  land  may  be  in  one  person,  and  the  owner- 
ship of  the  structures  thereon  in  another — as  in  these  latter  cases  the  buildings 
are  erected  by  permission  of  the  owner  of  the  land  for  the  use  of  the  builder,  and 
generally  under  mutual  expectation  by  the  parties  of  their  removal,  or  of  com- 
pensation being  made  for  tiiem  to  the  builder,  or  of  the  latter  ultimately  acquir- 
ing title  to  the  land. 

'  Yendob's  Lien,  Emfobceubnt  of. — ^Where  a  party  purchases  a  bridge,  tollhouses, 
stables,  and  outhouses  appurtenant,  with  the  right  and  privih'ge  of  his  vendor 
in  and  to  a  **  dug  road"  made  on  each  side  of  the  bridge,  neither  the  purchaser, 
nor  those  claiming  under  him  with  notice,  can  object  to  a  decree  enforcing  the 
vendor's  lien  against  the  premises,  that  the  "  dug  road"  is  public  land,  and  that 
therefore  nothing  would  pass  under  a  sale  upon  tlie  decree. 


» Approved,  Taylor  v,  McKinney,  20  Cal.  620;  HUl  v.  Grigsby,  82  Cal.  58. 

'  Approved,  Wood  v.  Truckee  T.  Co.,  24  Cal.  487;  Sheet  v,  Scldcn,  2  WaU.  188. 
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*-  -    -  ■    -  — — 

Appeal  from  the  Fourteenth  District. 

In  November,  1854,  plaintiffs  entered  into  a  written  eon- 
tract  with  defendant  Hess,  the  essential  terms  of  which  are, 
that  plaintiffs  **  do  hereby  agree  to  sell  and  convey  unto  the 

said Hess  a  certain  bridge,  located,  situated,  and  lying 

on  the  south  fork  of  the  Yuba  River,  etc.,  known  as  Sparks' 
Bridge,  at,  etc.,  across  tlie  south  fork  of  said  river,  together 
with  the  tollhouse,  stables,  and  outhouses  of  every 
^description;  and  also  the  right  and  privilege  of  the   [188] 

said Sparks  in  and  to  the  dug  road  there  made 

on  each  side  of  said  bridge,  together  with  all  the  privileges 
and  appurtenances  appertaining,  and  in  any  wise  belonging 
to  said  bridge."  The  consideration  to  bo  paid  by  Hess  was 
$8000,  payable,  $3000  in  ten  days  from  date;  $1000  Decern- 
ber,  1st,  1854;  $2400,  or  thereabouts,  by  taking  up  a  mort- 
gage note  held  by  a  third  party  against  plaintiffs;  the  balance 
in  six  months  from  date  of  contract,  with  interest  at  three 
per  cent,  per  month.  The  plaintiffs  were  *'to  retain  posses- 
sion of  said  bridge  until  the  payment  of  said  first  $3000,  to 
be  paid  in  ten  days  from  date,  and  on  the  payment  of  the 
same  by  the  said  Thomas  P.  Hess,  the  said  M.  &  H.  B. 
Sparks  (plaintiffs)  agree  to  deliver  possession  of  said  bridge 
to  said  Hess,  with  all  the  privileges  thereunto  belonging; 
and  on  the  payment  of  said  several  sums  of  money  when  the 
same  become  due,  tlie  said  M.  &  H.  B.  Sparks  (plaintiffs) 
agree  to  convey  by  deed  to  the  said  Hess  the  title  to  said 
bridge,  with  general  covenants  of  title,  and  that  the  same  is 
free  and  clear  from  all  incumbrances."  Signed  by  plaintiffs 
and  defendant  Hess. 

Hess  paid  the  sums  mentioned  in  the  contract,  took  up  the 
note  and  mortgage  amounting  to  $2900,  and  received  posses- 
sion of  the  premises,  leaving  still  due  plaintiffs  $1100. 
Plaintiffs  tendered  to  Hess  a  deed  and  demanded  payment. 
Defendant  Wood  took  possession  of  the  property  soon  after 
the  contract,  received  the  tolls,  and  improved  the  road,  re- 
maining in  possession  until  the  bridge  was  carried  away  by 
water  in  the  latter  part  of  1855.  Hess  was  probably  acting 
for  Wood.     In  January,  1856,  Wood  and  others  became 
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incorporated  under  the  name  of  the  Virginia  Turnpike  Co. 
This  company  then  constructed  a  new  bridge  on  the  site  of 
the  old  one,  except  that  one  end  was  moved  about  the  width 
thereof  up  stream — portions  of  the  old  abutment  being  used. 
They  also  constructed  a  wagon  road  leading  from  the  bridge 
up  the  hills,  in  doing  which  they  used  portions  of  the  road 
constructed  by  plaintiflfs,  but  the  greater  proportion  of  this 
road  was  on  different  ground  near  the  old  road  of  plaintiffs. 
Wood  had  notice  of  plaintiffs'  demand  for  the  $1100  pur- 
chase money,  as  did  said  company,  of  which  he  is  and  ever 
has  been  an  officer.  There  was  no  testimony  as  to  whether 
this  company  purchased  from  Wood. 

Plaintiffs  filed  their  complaint  against  Hess  &  Wood, 
setting  up  the  contract,  averring  full  performance  on  their 

part,  with  a  tender  of  a  deed,  etc. ;  that,  by  the  con- 
[189]   tract,  they  retained  the  title  and  a  vendor's  *lien  as 

security;  and  that  Wood  was  in  possession,  claiming 
some  interest  under  Hess,  and  had,  in  fact,  j^aid  some  of  the 
money  on  the  contract.  Prayer  for  judgment  against  Hess 
iox  $2600,  the  amount  of  principal  and  interest  due  under 
the  contract;  that  the  vendor's  lien  against  the  jDremises  be 
enforced;  that  they  be  sold  and  tlie  proceeds  applied  to  the 
satisfaction  of  the  judgment,  execution  to  be  allowed  for  any 
balance,  and  that  Hess  &  Wood  be  barred  and  foreclosed, 
etc. 

Subsequently,  the  Virginia  Turnpike  Co.  was  made  party 
defendant  by  order  of  Court.  This  company  demurred  to 
the  complaint,  on  the  grounds  that  the  property  described 
therein  was  not  the  subject  of  the  vendor's  lien  claimed;  that 
the  contract  does  not  create  any  such  lien;  and  that  no  cause 
of  action  is  shown  against  the  company.  The  demurrer  was 
overruled,  and  the  company  answered,  setting  up  that  the 
bridge  was  situated  on  public  land,  and  that  plaintiffs  never 
claimed,  or  sold,  or  contracted  to  sell,  to  Hess,  any  right, 
title,  interest,  or  possession  in  or  to  the  land  on  which  the 
bridge  was  situated,  or  any  land  in  the  vicinity;  that  the  dug 
road  named  in  the  contract  was,  at  the  date  thereof,  a  public 
county  road,  on  public  land,  and  not  subject  to  private  sale; 
that  the  bridge  and  stable  named  in  the  contract  were  swept 

214 


Jan.  I860.]  Spatjis  v.  Hess.  190 

away  by  water;  and  that  this  company  constnicted  a  new 
bridge  and  a  road  near  the  site  of  the  former;  was  the  owner 
and  in  possession  thereof  in  its  own  right,  and  not  by  pur- 
chase from,  or  in  privity  with,  either  of  the  co-defendants, 
and  denies  that  the  company  ever  had  any  control,  posses- 
sion, or  ownership  of  the  dug  road,  tollhouse,  stables,  or 
outhouses  named  in  the  contract,  or  that  plaintifiEs  have  any 
lien  on  the  bridge  or  road  owned  and  constructed  by  this 
defendant. 

Wood  also  demurred  on  various  grounds,  the  substance  of 
which  is,  that  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  that,  under  the  contract,  plain- 
tiffs never  sold  to  Hess  the  property  named,  but  retained  the 
title  in  themselves,  and  can  recover  possession  by  an  action 
at  law;   that  the  property  alleged  to  have  been  sold  was  not 
in  existence  at  the  commencement  of  this  suit;  that  it  does 
not  appear  that  "Wood  had  notice  of  the  so-called  vendor's 
lien,  nor  what  estate  in  the  premises  plaintiffs  owned  or  sold 
to  Hess,  nor  that  they  ever  owned  or  sold  the  land  on  which 
the  bridge  or  other  structures  were  erected,  or  through  which 
the  **  dug  roads"  were  made;  that  the  dug  road  could  not  be 
sold  as  private  property,  and  that  nothing  was  sold  to  Hess, 
except  the  structures  alone;  and  for  any  injuries  suffered, 
plaintiffs  had  a  clear  legal  remedy.     Demurrer  over- 
ruled; Wood  ^answered,  setting  up  the  same  defence   [190] 
as  the  company  for  the  most  part;  admitting  that  he 
claimed  an  interest  in  the  old  bridge,  but  denied  any  interest 
in  or  possession  of  the  dug  road,  or  other  structures. 

The  decree  below  gave  plaintiffs  personal  judgment  against 
Hess  as  claimed;  directed  that  the  property  be  sold,  and  the 
proceeds  applied  to  said  judgment,  any  balance  to  be  de- 
posited in  Court;  that  '*  the  vendor's  lien  of  plaintiffs  on  the 
premises  described  in  the  complaint  be  and  the  same  is 
hereby  foreclosed;"  that  all  of  the  defendants  and  persons 
claiming  through  them  be  barred  and  foreclosed  of  all  right, 
title,  interest,  or  equity  of  redemption,  except  the  redemj)- 
tion  by  statute  in  and  to  the  premises,  which  are  described 
to  be  the  bridge,  the  outhouses  connected  with  the  same, 
the  land  on  which  they  stand,  the  dug  road  running  from  the 
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bridge  up  the  hills  on  each  side  of  the  river,  together  with 
the  privileges  and  appurtenances  thereunto  belonging.  De- 
fendants appeal. 

McConnell  &  Niles,  for  Appellants. 

I.  Under  the  contract,  the  legal  title  to  the  premises  re- 
mained in  plaintiffs,  Hess  having  a  mere  equity,  upon  which 
a  vendor's  lien  could  not  be  engrafted.  Plaintiffs  having 
the  legal  title,  could  not  at  the  same  time  have  a  vendor's 
lien,  as  a  mere  equity  and  the  legal  title  cannot  coexist  in 
the  same  person.  Plaintiffs'  remedy  at  law  against  Hess  was 
clear.  (Adams  on  Eject.,  sec.  107;  Goodtitle  v.  Herbert,  4 
Term,  680;  Doe  v.  Warner,  8  East,  165;  Doe  v.  Jackson,  1 
Barn.  &  C.  448;  Jackson  v.  Rowan,  9  Johns.  380;  Doe  v. 
McShaw,  1  Green,  95;  Venable  r.  McDonald,  4  Dana,  337; 
Doe  V.  Webster,  10  Terg.  513;  Jackson  v.  Miller,  7  Cow.  747.) 

II.  Plaintiffs  should  have  exhausted  their  remedy  against 
Hess,  before  the  vendor's  lien  could  be  enforced.  (1  Hill, 
on  Mort.  626-7;  Pratt  v.  Van  Wyck's  Ex'rs.,  6  Gil.  &  John. 
498;  Eyler  v.  Crabbes,  2  Md.  137.)  And  further,  such  lien 
can  only  be  enforced  in  case  of  deficiency  of  the  personal 
estate  of  the  vendee.     (Bottorf  v.  Conner,  1  Blackf.  287.) 

Again,  even  if  this  rule  relates  to  the  remedy,  rather  than 
to  the  right  to  foreclose,  then  the  complaint  and  decree 
should  be  in  the  alternative — making  the  foreclosure  of  the 
lien  depend  on  the  failure  of  the  personal  remedy  to  give 
redress.  This  was  not  done  here:  the  lien  was  treated  as  a 
mortgage,  and  the  usual  order  of  sale  of  the  premises  in  the 

first  instance  made,  with  execution  for  the  balance. 
[191]      *Whether  appellants  claim  with  or  without  notice 

of  the  vendor's  lien,  their  equities  are  of  a  higher 
nature  than  those  of  Hess;  and  they  have  a  right  to  demand 
that  his  personal  estate  shall  first  be  subjected. 

III.  No  land  was  sold  by  the  contract,  and  hence  there 
can  be  no  vendor's  lien.  The  word  "bridge"  imports 
iiothing  but  the  structure  itself;  so  with  the  word  **  house." 
The  word  **  messuage"  is  a  word  of  art,  and  does  include  the 
house  and  land  occupied  by  and  adjoining  it.  (Coke  on  Litt. 
4  (a)  4  (6);  1  Hill,  on  Eeal  Prop.  54,  passim;  Pierce  v.  God- 
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dard,  22  Pick.  559;  Ashman  v.  Williams,  8  Id.  402;  Binsell 
V.  Eicbards,  2  Fair.  371;  3  Id.  1G2;  Id.  243;  Wickliffe  v. 
Clay,  1  Dana,  591;  Smith  v,  Benson,  1  Hill,  176.) 

It  may  be  a  question  whether,  by  a  grant  of  a  building,  it 
passes  as  real  property  or  as  a  chattel.  It  has  been  held 
that  a  man  may  have  a  freehold  in  an  upper  chamber  of  a 
house,  in  a  pew  of  a  church,  or  in  growing  trees.  (1  Hill. 
Heal  Prop.  52,  56,  57.) 

It  is  a  matter  of  no  importance  to  us  in  what  light  this 
question  iixny  be  viewed;  for  whether  the  bridge  be  realty  or 
personalty,  inasmuch  as  it  no  longer  exists,  no  lien  upon  it 
can  be  sustained.  As  regards  the  tollroad,  no  lien  can  bo 
said  to  exist  upon  it. 

T.  JS.  McFarland,  for  Respondents. 

• 

I.  The  tnain  position  taken  by  counsel  for  appellants  is, 
that  plaintiffs  should  have  exhausted  all  their  legal  and  per- 
sonal remedies  against  the  defendant,  Hess,  before  seeking 
to  enforce  their  vendor's  lien.  This  doctrine  has  been  laid 
down  in  a  few  cases,  but  it  is  not,  by  any  means,  the  estab- 
lished rule,  even  where  the  vendor  has  made  an  absolute 
conveyance  of  the  property.  The  rule  is  not  mentioned  in 
Story's  Equity  Jurisprudence,  or  in  Sugden  on  Vendors,  or 
in  any  of  the  text  books;  and  the  doctrine  has  only  been 
held,  at  best,  in  those  States  in  which  courts  of  law  and 
equity  are  separate  and  distinct.  (Galloway  v.  Hamilton,  1 
Dana,  576.) 

II.  But  the  case  at  bar  is  different  from  ordinary  cases  of 
vendor's  lien,  as  known  to  equity;  and  different  from  the 
cases  cited  by  counsel  for  appellants.  In  each  of  those 
cases  the  vendor  had  executed  an  absolute  conveyance  of  the 
land;  all  legal  right  and  title  had  passed  out  of  him,  and  he 
liad  no  lien  or  hold  on  the  land  of  any  nature  known  to  the 
law.  In  the  case  at  bar,  however,  there  was  no  conveyance 
of  the  property,  but  simply  an  agreement  to  convey 
upon  the  payment  of  *the  purchase  money.  The  lien  [192] 
whicli  the  respondents  have  upon  the  property  is 
really  something  more  than  a  vendor's  lien,  as  known  to 
equity  alone.     They  hold  the  legal  title  as  security,  and  are 
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in  the  same  position  as  though  they  had  executed  a  deed, 
and  taken  a  mortgage.  They  may  proceed,  in  the  first  in- 
stance, to  enforce  their  lien,  without  proceeding  against 
Hess  personally,  or  alleging  his  insolvency.  This  doctrine 
has  been  established  by  a  multitude  of  authorities,  a  few 
only  of  which  are  cited.  The  cases  of  Haley  v.  Burnett  and 
Chapman  v.  Chum,  below  referred  to,  are  exactly  similar  to 
the  case  at  bar.  (Haley  v.  Burnett,  5  Port.  452;  Chapman  v. 
Chum,  5  Ala.  397;  Gouldin  v.  Buckelew,  4  Cal.  107;  Ellis  v. 
Jeans,  7  Id.  409;  Walker  v.  Sedgwick,  8  Id.  398.) 

III.  It  is  also  objected  that  the  property  on  which  the 
lien  is  sought  to  be  enforced  is  not  real  property.  A  bridge 
has  certainly  all  the  qualities  of  permanency,  fixedness,  and 
immovability  which  characterize  real  properly.  Moreover, 
the  testimony  shows  that  the  respondents,  in  1850,  made 
their  location  and  constructed  their  bridge,  roads,  tollhouses, 
etc.,  etc.,  and  occupied  and  held  the  same  from  that  time 
until  the  date  of  the  sale.  By  these  acta,  they  appropriated 
so  much  of  the  public  land  as  was  necessary  for  building 
their  bridge  and  road,  and  for  carrying  on  their  business; 
and  such  land  belonged  absolutely  to  them  and  their  heirs 
and  assigns,  as  against  all  persons,  except  the  United  States. 
Their  interest  was  as  much  real  estate  as  any  ownership  of 
land  in  the  public  domain  can  be.  And  the  agreement  to 
convey  the  bridge,  road,  tollhouse,  etc.,  with  the  appurte- 
nances, carried  with  it  the  land  on  which  said  improvements 
stood,  and  the  land  necessarily  occupied  in  using  and  enjoy- 
ing the  same.  The  deed  of  *'a  house**  carries  the  land  on 
which  it  stands,  and  **  a  mill*'  the  water  right  appurtenant  to 
it.    (McDonald  v>  Bear  River  Co.,  13  Cal.) 

IV.  The  position  that  the  present  bridge  and  road  are 
not  the  same  as  those  sold,  cannot  be  seriously  taken.  The 
repairing  of  the  bridge,  by  building  a  new  frame,  and  the 
changes  made  in  the  road,  were  improvements,  and  did  not 
change  the  nature  and  identity  of  the  property. 

Field,  C.  J.,  delivered  the  opinion  of  the  Court — BiVLD^VIX, 
J.,  and  Cope,  J.,  concurring. 

The  doctrine  that  the  vendor  of  real  property,  after  an 
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absolute  conveyance,  retains  a  lien  for  the  unpaid  purchase 
money,  is  well  established  in  England,  and  prevails, 
with  some  exceptions,  in  the  several  *States  of  the  [193] 
Union.  This  lien  is  not,  however,  a  specific  and 
absolute  charge  upon  the  property,  but  a  mere  equitable 
right  to  resort  to  it  upon  failure  of  payment  by  the  vendee. 
It  is  a  right  founded  upon  the  natural  justice  of  allowing  the 
vendor  to  subject  the  property,  with  which  he  has  parted,  to 
the  satisfaction  of  the  debt  which  constitutes  the  considera- 
tion of  the  transfer.  As  it  is  a  mere  equitable  right,  some 
authorities  hold  that  it  cannot  be  asserted  until  the  vendor 
has  exhausted  his  legal  remedy  against  the  personal  estate  of 
the  vendee.  (Pratt  v.  Van  Wyck's  Ex  rs.,  6  Gill  &  J.  495; 
Bottorf  V,  Conner,  1  Blackf.  287;  Eussell  v.  Todd,  7  Id.  239.) 
On  the  other  hand,  authorities  of  equal  weight  treat  the  lien 
as  in  the  nature  of  a  mortgage,  and  hold  that  it  can  be  en- 
forced without  previous  recourse  to  proceedings  at  law. 
(Bradley  V.  Bosley,  1  Barb.  Ch.  152;  Galloway  r.  Hamilton's 
Heirs,  1  Dana,  576;  Eichardson  v.  Baker,  5  J.  J.  Marsh. 
323;  High  v,  Batte,  10  Yer.  186.)  We  can  see  no  objection 
to  the  suit  in  equity  in  the  first  instance,  and  many  reasons 
for  it.  It  will  furnish  a  more  simple  and  efficacious  remedy, 
and,  in  many  cases,  the  only  adequate  protection  against  the 
absolute  loss  of  the  right  to  enforce  the  lien.  Pending  the 
action  at  law,  the  property  might  be  transferred  to  a  bona 
fide  purchaser  without  notice,  and  thus  be  placed  beyond 
the  reach  of  the  vendor.  By  the  suit  in  equity,  and  the 
filing  of  notice  of  lis  pendens,  information  of  his  claim  may 
be  imparted  to  purchasers,  and  protection  against  transfers 
pendente  lite  be  thus  secured.  The  Court,  after  determining 
the  amount  of  the  lien,  can  by  its  decree  either  direct  a  sale 
of  the  property  in  the  first  instance  for  its  satisfaction,  and 
execution  for  any  deficiency,  or  award  an  execution  in  the 
first  place,  and  a  sale  only  in  the  event  of  its  return  unsatis- 
fied, as  the  justice  of  the  case  and  the  equities  developed  in 
its  progress  may  require.  So  much  we  have  thought  proper 
to  say  out  of  consideration  for  the  argument  of  the  counsel 
of  the  appellants.  TVe  do  not  think,  however,  that  the  ques- 
tion, principally  and  learnedly  discussed  by  the  counsel,  has 
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any  application  to  the  case  at  bar.  This  is  not  a  suit  to 
enforce  a  vendor's  lien  after  conFeyance  executed,  but  to 
enforce  such  lien  where  the  contract  of  sale  remains  unexe- 
cuted. The  plaintiffs  sold  the  property,  described  in  the 
complaint,  to  the  defendant,  Hess,  for  the  consideration  of 
eight  thousand  dollars,  to  be  paid  in  different  instalments, 
within  six  months;  the  possession  to  be- delivered  upon  the 
payment  of  the  first  instalment;  and  the  conveyance  to  be 
executed  upon  the  payment  of  the  entire  considera- 
[194]  tion.  The  first  instalment  ^was  paid,  and  the  posses- 
sion was  delivered.  A  portion  of  the  balance  remain- 
ing unpaid,  the  plaintiffs  tendered  the  conveyance  and  de- 
manded payment.  Not  obtaining  the  payment,  they  insti- 
tuted the  present  suit.  Between  the  lien  they  thus  assert, 
and  the  ordinary  lien  of  a  vendor  after  conveyance  executed, 
there  is  a  marked  difference.  In  the  latter  case,  the  vendor 
Las  parted  with  the  legal  and  equitable  title,  and  possesses 
only  a  bare  right,  which  is  of  no  operative  force  or  effect 
until  established  by  the  decree  of  the  Court. 

In  the  present  case,  the  vendors  have  retained  the  legal 
title,  and  evidently  as  security  for  the  purchase  money. 
Their  position  is,  in  some  respects,  similar  to  what  it  would 
have  been  had  they  executed  a  conveyance  to  the  vendee  and 
taken  from  him  a  mortgage  upon  the  property.  A  mortgage 
is  in  form  a  conveyance  of  the  legal  title,  though  intended 
only  as  security  for  the  debt.  Here  the  title  is  retained  by 
the  vendors  for  a  similar  purpose  of  security.  A  mortgagee 
may  pursue  his  remedy  at  law,  or  proceed  in  equity  for  a 
sale  of  the  premises.  A  vendor  retaining  the  title  may  in 
like  manner  sue  at  law  for  the  balance  of  the  pui*chase 
money,  or  file  his  bill  in  equity  for  the  specific  performance 
of  the  contract,  and  take  an  alternative  decree  that  if  the 
purchaser  will  not  accept  the  conveyance  and  pay  the  pur- 
chase money,  the  premises  be  sold  to  raise  such  money, 
and  that  the  vendee  pay  any  deficiency  remaining  after  the 
application  of  the  proceeds  arising  upon  such  sale.  **The 
vendor,"  says  Chancellor  Walworth,  in  Clark  v.  Hall,  7 
Paige,  385,  "has  a  lien  upon  the  premises  sold  for  the 
unpaid  purchase  money;  and  where  there  is  a  decree  for  a 
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specific  performance,  if  the  vendee  will  not  accept  the  con- 
veyance and  pay  the  purchase  money,  the  premises  may  be 
sold  for  the  purpose  of  raising  such  purchase  money;  and  if 
the  amount  produced  is  not  sufficient  to  pay  what  is  due, 
with  the  costs  of  sale,  the  vendee  may  be  ordered  to  pay  the 
balance;  and  if  there  is  a  surplus,  it  will  be  paid  to  him. 
Yet,  it  is  not  a  matter  of  course  to  direct  a  sale,  unless  the 
vendor  asks  it,  as  the  Court  may  make  a  decree,  as  in  the 
case  of  a  strict  foreclosure,  where  the  case  is  a  proper  one 
for  such  a  decree,  that  if  the  vendee  does  not  pay  the  pur- 
chase money  within  such  time  as  may  be  limited  for  that 
purpose  by  the  Court,  he  shall  be  barred  and  foreclosed  of 
his  right  to  claim  a  specific  performance  afterward."  The 
vendor  is  at  liberty  to  ask  either  a  decree  directing  perform- 
ance, and  in  case  of  refusal,  a  sale  of  the  premises,  or  a 
decree  barring  the  right  of  the  vendee  to  claim  a  con- 
veyance under  the  contract.  He  may,  however,  insist 
*upon  the  sale,  where  the  performance  is  refused,  [195] 
and  is  not  bound  to  take  a  mere  foreclosure  of  the 
vendor's  right  to  a  deed.  In  the  case  at  bar,  the  plainfiffs 
tendered  their  deed  under  the  contract,  and  as  its  acceptance 
was  declined,  they  pray  a  sale  of  the  premises,  and  such  sale 
was  decreed.  The  form  of  the  complaint  was  more  that  of 
an  ordinary  complaint  in  a  mortgage  case  than  a  complaint 
for  specific  performance,  and  the  decree  is  not,  as  it  should 
be,  in  the  alternative.  We  do  not,  however,  (ieem  it  neces- 
sary to  direct  a  modification  of  the  decree,  as  the  defendants 
can  still,  at  any  time,  arrest  a  sale  and  take  a  conveyance, 
upon  payment  of  the  amount  adjudged  due  of  the  purchase 
money,  interest  thereon,  and  the  costs  of  this  suit.  (Green 
V,  Fowler,  11  Gill  &  J.  104;  Haley  v.  Bennett,  5  Port.  4G9; 
Graham  v,  McCampbell,  1  Meigs,  56.) 

The  position,  that  as  no  mention  is  made  of  any  land  in 
the  contract  of  sale,  nothing  was  embraced  by  the  contract 
which  could  support  or  feed  a  vendor's  lien,  is  not  tenable. 
The  sale  was  of  the  bridge,  tollhouse,  stables,  and  outhouses 
of  every  description,  and  of  all  the  privileges  and  appurte- 
nances appertaining  or  in  anywise  belonging  to  the  bridge. 
It  is  evident  that  the  parties,  on  the  one  hand,  intended  to 
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pass,  and  on  the  other  hand,  expected  to  receive  the  land 
upon  which  the  bridge  rested  and  the  other  buildings  were 
erected.  The  plaintiffs  had  constructed  the  bridge  and  other 
buildings  as  early  as  1850,  and  been  in  their  possession  and 
use  until  the  sale;  and  upon  the  pajment  of  the  first  instal- 
ment of  the  purchase  money,  they  delivered  the  possession 
to  the  vendee,  with  the  land  which  these  covered.  From 
this  delivery,  it  is  manifest  that  the  parties  looked  to  the 
use  of  the  property  in  the  position  where  it  was  then  situ- 
ated, and  did  not  indulge  any  expectation  of  its  removal. 
But  aside  from  this  consideration,  we  are  of  opinion  that 
the  land  is  embraced  in  the  general  designation  of  the  prop- 
erty, and  will  pass  by  its  conveyance.  It  is  usual,  it  is  true, 
to  convey  land,  or  to  contract  to  sell  land  by  specific  desig- 
nation and  description;  but  this  is  not  essential  in  all  cases. 
Land  will  often  pass  by  other  terms.  Thus,  a  grant  of  a 
messuage,  or  a  messuage  with  the  appurtenances,  will  pass 
the  dwelling  house  and  adjoining  buildings;  and  also  its 
curtilage,  garden,  and  orchard,  together  with  the  close  in 
which  the  house  is  built.  "So  much,  also,"  says  Sheppard, 
*'may  pass  by  the  grant  of  a  house;  so  that  the  quantity  of 
an  acre  of  ground,  or  thereabouts,  in  orchard,  garden,  and 

outlet,  may  pass  by  either  of  these  names."  (Shep. 
[196]  Touch.  94;  4  Gr.  Cruise,  tit.  32,  ch.  21,  s.  40;  *Smith 

V.  Martin,  2  Sand.  401,  note;  Garden  v.  Tuck,  Cro. 
Eliz.  89.)  The  true  doctrine  we  conceive  to  be  this:  that 
everything  essential  to  the  beneficial  use  and  enjoyment  of 
the  property  designated  is,  in  the  absence  of  language  indi- 
cating a  different  intention  on  the  part  of  the  grantor,  to  be 
considered  as  passing  to  the  grantee;  or,  as  observed  by  Mr. 
Justice  Story,  in  Whitney  v.  Olney,  3  Mason,  280,  **the 
good  sense  of  the  doctrine  on  this  subject  is,  that  under  the 
grant  of  a  thing,  whatever  is  parcel  of  it,  or  of  the  essence 
of  it,  or  necessary  to  its  beneficial  use  and  enjoyment,  or  in 
common  intendment  is  included  in  it,  passes  to  the  grantee." 
In  that  case,  Mr.  Story  held  that  by  the  devise  of  a  mill  and 
its  appurtenances — ^not  the  buildings  merely,  but  all  the  land 
under  the  mill  and  necessary  for  the  use  of  it,  and  commonly 
used  with  it,  passed  to  the  devisees.     In  Gibson  v.  Brock- 
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"way,  8  N.  H.  465,  a  conveyance  with  this  description,  "A 
certain  tenement,  being  one-half  of  a  corn  mill,  situated  in 
Washington,  in  lot  number  one,  with  all  the  privileges  and 
appurtenances,"  was  held  to  pass  not  only  the  mill,  but  the 
land  on  which  it  was  situated,  together  with  such  portion  of 
the  water  privilege  as  was  essential  to  the  use  of  the  mill. 
** Independent  of  the  word  tenement,"  said  the  Court, 
**  there  is  suflScient  in  this  description  to  convey  the  land 
connected  with  the  mill.  The  term  messuage,  house  and 
mill,  will  often  include  land,  if  not  necessarily  so,  unless 
there  is  something  in  the  conveyance  to  rebut  such  a  pre- 
sumption." 

In  Wise  v,  Wheeler,  6  Iredell,  196,  a  deed  of  trust  from 
one  Wheeler,  conveying  **  the  storehouse  wherein  the  said 
Wheeler  had  a  storeroom,  occupied  by  him  as  a  post-ojB5ce, 
with  the  outhouse  and  office  adjoining,"  was  held  to  pass 
the  lot  upon  which  the  houses  were  situated,  there  being 
nothing  in  the  deed  to  control  the  description  and  exclude 
the  lot.  In  Allen  r.  Scott,  21  Pick.  25,  land  was  conveyed 
by  a  mortgage  deed,  with  all  the  buildings  standing  thereon, 
except  the  brick  factory ,  and  it  was  argued  that  the  exception 
extended  only  to  the  factory  building,  and  not  to  the  land 
under  it,  or  the  water  power  appurtenant  thereto;  but  the 
Court  held  that  the  argument  could  not  be  maintained,  and 
that  the  land  and  water  privilege  were  reserved  with  the 
factory,  and  did  not  pass  under  the  deed — observing  that 
the  exception  was  to  be  construed  according  to  the  meaning 
of  the  parties,  if  not  inconsistent  with  the  rules  of  law,  and 
that  it  could  not  be  supposed  that  the  mortgagor  reserved 
his  portion  of  the  building  for  the  purpose  of  removing 
it,  as  that,  if  it  could  be  done,  would  be  nearly  a 
*fcotal  destruction  of  the  property,  and  that  he  could  [197] 
hold  and  enjoy  nothing  of  value  under  the  exception, 
unless  he  could  occupy  the  building  as  it  stood  previous  to 
the  execution  of  the  mortgage.  (See  also  Doane  v.  Broad 
Street  Association,  6  Mass.  333;  Blake  v,  Clark,  6  Greenl. 
436;  Forbush  v.  Lombard,  13  Met.  109;  Swartz  v.  Swartz,  4 
Barr,  353.) 

Other  authorities  to  the  same  effect  might  be  cited,  but 
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the  above  are  sufficient  to  show  the  correctness  of  the 
doctrine  we  have  stated,  that  everjrthing  essential  to  the 
enjojment  of  property  granted  is  to  be  cbnsidered,  in  the 
absence  of  language  indicating  a  different  intention  on  the 
part  of  the  grantor,  as  passing  with  it,  either  as  parcel 
thereof,  or  appurtenant  thereto.  Nor  is  this  doctrine  incon- 
sistent with  any  of  the  authorities  cited  by  the  appellants, 
as  to  the  distinct  ownership  which  may  exist  with  reference 
to  the  land  and  the  structures  thereon.  It  frequently  hap- 
pens that  the  ownership  of  the  land  may  reside  in  one  person 
and  the  ownership  of  the  structures  in  another.  In  all  cases 
of  this  kind,  the  buildings  are  erected  by  permission  of  the 
owner  of  the  land,  for  the  use  of  the  builder,  and  generally 
under  a  mutual  expectation  by  the  parties  of  its  removal,  or 
of  compensation  being  made  for  it  to  the  builder,  or  of  the 
latter  ultimately  acquiring  the  title  to  the  land. 

Thus  in  Eussell  v.  Kichards  et  al.,  1  Fair.  429,  the  mill 
was  erected  by  the  permission  of  the  owner  of  the  mill  priv- 
ilege, after  a  parol  contract  had  been  entered  into  with  the 
builders  for  a  sale  to  them  of  the  privilege.  In  Wells  v. 
Bannister,  4  Mass.  513,  the  house  was  erected  by  the  son  for 
his  own  convenience  and  accommodation,  on  the  land  of  his 
father,  and  by  the  permission  of  the  father,  and  under  an 
expectation  that  the  land  would  be  devised  by  his  father  to 
him.  In  Ashmun  v.  Williams,  8  Pick.  402,  the  building  was 
erected  on  land,  the  fee  of  which  was  in  the  town  of  Nor- 
thampton, under  a  contract  with  the  builder  that  the  town 
should  occupy  part  of  it,  at  a  specified  rent,  and  have  the 
right  to  purchase  it  at  an  appraised  value.  In  Smith  v, 
Benson,  1  Hill,  176,  the  house  was  erected  on  rented  prop- 
erty, with  an  understanding  that  the  builder  was  to  have 
from  three  to  six  months  to  remove  the  same. 

We  do  not  perceive  the  force  of  the  objection  to  fhe 
decree  in  relation  to  the  road  dug  on  each  side  of  the 
bridge.  The  privilege  of  this  road  is  designated  in  the  con- 
tract as  sold  to  the  defendant  Hess,  and  it  would  probably 
have  been  included,  without  specific  designation,  among  the 
appurtenances  of  the  bridge.  It  does  not  appear  that 
[198]   the  road  was  *other  than  a  private  one,  constructed 
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by  the  plaintiffs  over  their  land.  If  the  public  have  any 
interest  in  it,  nothing  will  pass  under  the  sale  which  can 
destroy  or  impair  that  interest.  The  objection  does  not  lie 
in  the  mouth  of  the  defendant,  who  contracted  to  purchase 
its  privilege  from  the  plaintiffis,  nor  with  those  who  claim 
under  them  with  notice. 
Judgment  afiSrmed. 


BUKDGE  V.  GOLD  HILL  &  BEAB  EIVEB  WATEE  CO. 

Appeal,  when  Stands  on  Jcdomekt  Boll.  —  Where  a  motion  for  new  trial  is 
denied,  and  the  record  contains  the  statement  nsed  on  snch  motion,  but  no  state- 
ment on  appeal  from  the  Judgment,  this  Court  can  only  examine  the  action  of 
the  Court  below  in  denying  the  motion — the  Judgment  cannot  be  reviewed  except 
through  the  order  made  upon  the  motion,  and  from  this  order,  no  appeal  having 
been  taken»  the  case  stands  on  the  Judgment  rolL 

Appeal  from  the  Eleventh  District. 

There  was  no  statement  on  appeal,  but  a  statement  used 
on  motion  for  new  trial.  The  appeal  was  from  the  judgment 
alone. 

TIios.  Sunderlarid,  for  Appellant. 

Tattle  &  HUlyer,  for  Bespondent. 

Field,  C.  J.,  delivered  the  opinion  of  the  Court — Baldwin, 
J.,  and  OoPE,  J.,  concurring. 

The  statement  contained  in  the  record  was  used  on  the 
motion  for  a  new  trial,  and  we  can  only  examine  the  action 
of  the  Court  below  in  denying  the  motion.  The  judgment 
cannot  be  reviewed  except  through  the  order  made  upon  the 
motion,  and  from  such  order  there  is  no  appeal.  (Lower  v. 
Knox,  10  Cal.  480.)  This  leaves  the  case  to  stand  upon  the 
judgment  roll,  and  as  this  discloses  no  error,  the  judgment 
must  bo  affirmed. 

So  ordered. 
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[199]  *LISMAN,  Administrator,  v.  EAELT  efc  als. 

^  Eyidence,  Admission  of,  in  Disoretiox. — ^The  admission  of  evidence,  even  after 
the  party  has  had  an  opportunity  to  offer  it,  and  has  failed,  is  matter  of  dis- 
ci-etion,  and  the  Court  ought  generally,  whenevei*  the  endd  of  justice  require  it, 
to  admit  the  testimony. 

Idem.  Buboex  of  Pboof  of  Payment. — Suit  on  a  note.  Defendants  answered  by 
pleading  payment,  and  averring  payment  at  divers  times  of  money  to  plaintiff's 
intestate,  which  he  promised  to  apply  on  the  note.  Plaintiif  put  the  note  in  evi- 
dence, and  rested.  Defendants  offered  receipts  to  prove  payment.  To  rebut  this, 
plaintiff  offered  proof  tending  to  show  that  these  payments  applied  to  an  open 
account  against  defendants.  Defendants  then  proposed  to  rebut,  by  showing  that 
there  was  no  such  account  made  or  existing.  Court  refused  to  permit  it.  Beldt 
that  the  Court  erred;  that  the  burden  of  proof  was  really  on  defendants  to  prove 
payment  under  the  issue,  and  that  they  were  entitled  to  close  the  proofs,  at  least 
to  rebut  new  matter  set  up  by  plaintiff. 

Appeal  from  the  Eleventh  District, 

Suit  on  a  note  to  plaintiff's  intestate,  and  for  sale  of  prem- 
ises mortgaged  to  secure  the  same.  The  answer  plead  pay- 
ment, and  averred  that  the  defendants  had,  during  the  life 
of  the  deceased,  at  divers  times,  paid  him  money  \^hich  he 
promised  to  apply  on  the  note,  and  prayed  that  the  sums 
paid  be  allowed  as  an  offset.  Plaintiff  had  judgment.  De- 
fendants appeal. 

TiUfle  &  Hillyery  for  Appellants. 

1.  Defendants  had  a  right  to  rebut,  by  showing  there  was 
no  account  between  the  parties,  as  plaintiff's  proof  was  not 
to  show  that  no  payments  had  been  received,  but  to  show 
some  other  application  than  on  the  note.  (Cowen  &  Hill's 
notes,  pp.  715,  716,  ch.  8;  1  Monell's  Pr.  649,  650;  Cowan 
17.  Connegg,  5  Binn.  488;  Scott  v.  Woodward,  2  McCord, 
116;  20  Wend.  225;  4  Hill,  202.) 

2.  Under  the  pleadings,  defendants  had  the  affirmative  of 
the  issue,  and  were  entitled  to  begin.  (Coxhead  v.  Huish, 
7  Carr.  &  P.  63;  1  Monell,  646,  647.) 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
and  Field,  C.  J.,  concurring. 

We  think  the  Court  erred  in  excluding  the  rebutting  testi- 

1  Cited,  Foot  v,  Bichmond,  42  Cal.  442. 
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monj  of  the  defendants;  and  we  liere  remark,  that  as  the 
admission  of  evidence,  even  after  the  party  has  had 
an  opportunity  to  offer  it,  and  has  failed,  *is  a  matter  [200] 
of  discretion,  it  is  better  for  the  Court,  whenever  the 
ends  of  justice  require  it,  to  suffer  the  testimony  to  go  in. 
But  in  this  case,  the  plaintiff  offered  the  note  sued  on  in 
evidence,  and  rested.  The  defendant,  not  disputing  the 
execution  of  the  note,  offered  in  evidence  some  receipts  for 
the  purpose  of  proving  payment.  To  rebut  this,  the  plain- 
tiff offered  proof  tending  to  show  that  these  payments  applied 
to  an  open  account  against  defendants.  The  defendants  then 
proposed  to  show  that  there  was  no  such  account  made  or 
existing.  We  do  not  see.  how  the  defendants  could  antici- 
pate this  proof  of  the  plaintiff  in  regard  to  the  account,  and 
to  deny  them  an  opportunity  of  rebutting  it,  might  be  equiv- 
alent to  a  denial  of  a  right  to  prove  their  defence.  The 
burden  of  the  proof  was  really  on  the  defendants  to  prove 
payment  under  the  issue,  and  the  defendants  were  entitled 
to  close  the  proofs,  at  least  to  rebut  any  new  matter  set  up 
by  the  plaintiff.  (See  4  Hill,  204;  Cow.  Treat.  992;  Cow.  & 
HilFs  notes  to  Phil.  Ev.  711,  718;  and  the  cases  cited  in 
Shepard  v.  Potter,  4  Hill,  supra,) 

We  see  no  substantial  error  in  the  instructions.    Judgment 
reversed,  and  cause  remanded  for  a  new  trial. 


KUNK  AND  WIFE  v.  COHEN  et  al.» 

HoHESTEAD,  ACTION  TO  Beooveb,  SHOwiva  Keqxtibed.  ~  Actloii  to  recover  certain 
real  estate  as  the  homestead  of  plaintiffa.  Complaint  avers  that  plaintiff  E.  alone 
executed  to  0.  his  note,  and  a  mortgage  on  the  property  in  question  to  secure  its 
payment.  C.  foreclosed,  making  K.  and  wife,  and  also  several  persons  holding 
subsequent  mortgages,  parties.  E.  and  wife  made  default,  but  the  otber  defend- 
ants answered,  asking  for  a  sale  of  the  property  and  a  decree  settling  priorities, 
etc.  The  Court  ordered  a  sale  of  the  property,  and  that,  in  case  of  insufficiency 
of  the  proceeds  to  satisfy  all  the  morl^ges,  Uiey  be  paid  in  a  certain  order — C.'s 
mortgage  being  last.  Held,  that  plaintiff  cannot  recover  without  showing  that 
these  subsequent  mortgages  were  invalid  and  insufficient  to  pass  the  title,  because 
the  complaint  avers  the  sale  to  have  been  made  under  them  as  well  as  under  the 
mortgage  to  C. 


>  &une  case,  13  CaL  623. 
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ApPEAii  from  the  Ninth  District. 

The  Court  below  gave  judgment  for  defendants,  dismiss- 
ing the  case  on  general  demurrer  to  the  complaint.  Plain- 
tiffs appeal. 

J,  A.  FletcJier,  for  Appellants. 

[201]      *HeydenfelcU,  for  Bespondents. 

Cope,  J.,  delivered  the  opinion  of  the  Court — ^Baldwin,  J., 
and  Field,  C.  J.,  concurring. 

This  is  an  action  to  recover  certain  real  estate  claimed  as 
the  homestead  of  ihe  plaintiffs.  The  complaint  alleges  that 
the  plaintiff,  Klink,  in  September,  1854,  executed  to  one 
Cook  his  promissory  note  for  seven  hundred  dollars,  and  a 
mortgage  on  the  property  in  question  to  secure  its  payment; 
but  that  the  wife  did  not  join  in  the  execution  of  the  mort- 
gage. Cook  brought  suit  to  foreclose  the  mortgage,  making 
Klink  and  wife,  and  several  persons  holding  subsequent 
mortgages,  parties.  Klink  and  wife  made  default,  but  the 
other  defendants  answered,  asking  for  a  sale  of  the  property, 
and  a  decree  settling  priorities,  etc.  The  Court  ordered  a 
sale  of  the  property,  and  further  ordered  that  in  case  of  the 
insufficiency  of  the  proceeds  of  the  sale  to  satisfy  all  the 
mortgages,  the  mortgagees  should  be  paid  in  a  certain 
order — the  mortgage  of  Cook  being  the  last  in  the  order  of 
payment.  It  is  not  alleged  that  the  other  mortgages  were 
not  properly  executed,  and  valid  liens  upon  the  property.  It 
being  shown  in  the  complaint  that  the  sale  was  made  under 
them,  as  well  as  under  the  mortgage  .to  Cook,  the  plaintiffs 
could  not  recover  without  showing  that  they  were  also 
invalid  and  insufficient  to  pass  the  title.  This  view  renders 
it  unnecessary  to  notice  the  other  points  in  the  case. 

Judgment  affirmed. 

■ 

On  rehearing,  the  opinion  of  the  Court  was  delivered  at 
the  July  Term  by  Cope,  J. — ^Field,  C.  J.  concurring. 

A  rehearing  was  granted  in  this  case  upon  the  petition  of 
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plaintiffs'  counsel,  insisting  tliat  we  had  misconceived  the 
allegations  of  the  complaint.  There  is  so  much  superfluous 
matter,  and  the  cause  of  action  is  stated  with  so  little  regard 
to  precision  or  accuracy,  it  is  difficult  to  arrive  at  any  defi- 
nite idea  as  to  what  was  intended  by  the  pleader.  The 
demurrer  was  properly  sustained,  and  the  judgment  must  be 
affirmed. 


*HAKPEE  AND  WIFE  v.  FOEBES  et  al.     [202] 

1  Homestead,  Hecoyert  of,  afteb  CoNVETAycs.— A  complaint  by  husband  and 
wife  to  recover  the  homestead  conveyed  away  by  the  deed  of  the  husband  alone 
must  aver,  either  that  the  premises  were  occupied  as  a  homestead  at  the  date  of 
the  conveyance,  or  that  they  had  not  been  previously  abandoned. 

'Idem,  Pbesumptive  Evtoence  of  AppBoipniATioN  akd  ABANDONMENT.--0ccupancy 
of  the  premises  by  the  husband,  with  his  family  is  presumptive  evidence  of  tlieir  ^ 
appropriation  as  a  homestead,  and  removal  from  such  premises  by  the  husband 
and  family,  is  presumptive  evidence  of  their  abandonment  as  a  homestead. 

]>>Qff,  PBEsnMpnoN,  now  EEBurrED. — To  rebut  the  presumption  of  abandon- 
ment in  such  cose,  it  must  be  shown  that  the  removal  was  temporary,  made  for  a 
specific  purpose,  with  the  intention  of  reoccupying  the  premises. 

Appeal  from  the  Twelfth  District. 

The  complaint  alleges  that  the  plaintiffs  are  husband  and 
W7.fe,  and  were  so  previous  to  the  year  1854;  that  while  thus 
husband  and  wife,  Edward  Harper,  the  husband,  acquired 
the  premises  in  controversy  by  purchase;  that  while  he  was 
thus  the  owner,  the  plaintiffs  occupied  the  premises  as  their 
homestead  for  many  months  during  the  years  1853  and  1854; 
that  the  premises  were  the  only  homestead  ever  occupied  or 
claimed  by  them  in  this  State;  that  the  said  Edward  Harper, 
on  the  twenty-ninth  of  July,  1854,  by  his  deed  of  that  date, 
and  to  which  his  wife,  the  plaintiff,  Mary  Harper,  was  not  a 
party,  conveyed  the  same  to  one  Edward  Parrish,  who  went 
into  possession  under  the  said  deed;  that  the  said  Mary 
Harper  has  united  in  no  conveyance  of  the  premises,  or 
relinquished  her  claim  or  title  to  them  as  a  homestead;  that 


1  Distinguished,  Broadus  r.  Nelson,  16  Cal.  81. 

*  Cited,  Cohen  v.  Davis,  20  Gal.  191;  Brennan  v.  Wallace,  25  Cal.  111. 
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at  the  time  of  the  conveyance  the  plaintiffs  were  both  citi- 
zens of  the  city  and  county  of  San  Francisco,  and  had  been 
so  for  many  months  continuously  next  preceding,  and  that 
the  said  Mary  Harper  is  still  a  resident  of  the  State;  that 
the  defendant,  Alexander  Forbes,  claims  to  be  entitled  to 
the  premises  under  some  claim  of  title  derived  from  said 
Edward  Parrish,  directly  or  indirectly;  that  he  entered  into 
possession  under  and  by  virtue  of  his  said  claim;  and  that 
the  defendant,  Simons,  is  in  the  actual  possession  thereof 
under  a  lease  from  said  Forbes,  and  as  his  tenant;  and  that 
the  defendants,  though  often  requested,  refuse  to  surrender 
the  possession.  Then  follows  the  prayer  that  the  plaintiffs 
be  decreed  to  be  entitled  to  the  premises  as  a  homestead; 
that  the  same  be  set  apart  to  them  as  such,  and  that  the  de- 
fendants be  decreed  to  surrender  the  possession  to 
[203J  the  plaintiff,  Mary,  and  *to  account  for  the  rents  and 
profits  since  they  came  into  possession ;  and  for  such 
other  and  further  relief  as  may  be  consistent  with  equity  and 
justice.  The  complaint  was  filed  on  the  twenty-fourth  of 
November,  1857,  and  is  verified  by  the  oath  of  the  plaintiff, 
Mary  Harper,  and  not  by  the  oath  of  her  husband. 

To  the  complaint  the  defendants  demurred,  on  the  grounds 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  there  is  a  defect  of  parties  defendant,  in 
that  Edward  Parrish  is  not  made  a  party.  The  Coui-t  sus- 
tained the  demurrer,  with  leave  to  the  plaintiffs  to  amend 
their  complaint  within  ten  days.  No  amendment  being 
made,  final  judgment  was  rendered  for  the  defendants. 
From  this  judgment  the  plaintiffs  appeal. 

Crockett  &  CrUtenden,  for  Appellants. 

B.  S.  Brooks,  for  Bespondents. 

Field,  0.  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

The  complaint  alleges  that  the  plaintiff,  Edward  Harper, 
acquired  the  premises  in  controversy  by  purchase  previous 
to  1854,  and  occupied  the  same  with  his  wife  as  a  homestead 
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many  months  during  the  years  1853  and  1854;  that  he  con- 
veyed the  same  in  Jnlyj  1854,  to  Edward  Parrish,  who  went 
into  possession,  and  under  whom  the  defendants  claim;  that 
his  wife  never  joined  in  the  conveyance,  or  otherwise  relin- 
quished her  claim  to  the  homestead,  and  concludes  with  a 
prayer  for  a  decree  adjudging  that  the  plaintifiEs  are  entitled 
to  the  premises  as  a  homestead,  and  that  the  defendants 
surrender  the  possession  to  the  wife  and  account  for  the 
rents  and  profits.  The  demurrer  to  the  complaint  was  sus- 
tained, with  leave  to  the  plaintiffs  to  amend.  No  amendment 
having  been  made  within  the  time  prescribed  by  the  order 
of  the  Court,  final  judgment  was  rendered,  from  which  the 
appeal  is  taken.  The  complaint  was  evidently  intended  as  a 
bill  in  equity,  and  not  as  the  first  pleading  in  an  action  of 
ejectment.  It  is  immaterial,  for  the  purposes  of  the  appeal, 
in  which  light  the  complaint  is  regarded,  as  there  is  a  fatal 
defect  in  its  allegations  in  either  respect.  It  contains  no 
averment  that  the  premises  were  occupied  as  a  homestead  at 
the  date  of  the  husband's  conveyance,  or  that  they  had  not 
been  previously  abandoned. 

Occupancy  of  premises  by  the  husband  with  his 
family,  is  ^presumptive  evidence  of  their  appropria-  [204] 
tion  as  a  homstead.  It  was  so  held  in  Cook  v,  Mc- 
Christian,  4  Cal.  25,  and  we  think  correctly.  Hemoval  from 
premises  thus  appropriated  by  the  husband  with  his  family, 
is  in  like  manner  presumptive  evidence  of  their  abandon- 
ment as  a  homestead.  In  both  cases,  the  presumption  must 
be  rebutted  by  parties  who  assert  a  claim  to  the  premises  in 
the  face  of  such  occupancy  or  removal. 

What  circumstances  will  be  sufficient  to  rebut  the  pre- 
sumption of  abandonment,  may  often  be  a  matter  of  much 
difficulty  to  determine.  It  is  sufficient  to  say  that  it  must 
appear  that  tlie  removal  was  temporary  in  its  nature,  made 
for  a  specific  purpose,  with  the  intention  of  reoccupying  the 
premises.  The  necessities  of  the  family,  their  maintenance, 
their  health,  or  the  education  of  the  children,  may  often  re- 
quire a  temporary  change  of  residence.  In  such  cases,  the 
premises  will  still  retain  their  original  character  as  a  home- 
stead. 
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In  the  present  case,  the  complaint  shows  a  removal  from 
the  premises;  it  alleges  that  the  grantee  entered  into  the 
possession  nnder  the  conveyance  of  the  husband,  and  that 
parties  claiming  under  the  grantee  are  still  in  actual  posses- 
sion. It  discloses,  therefore,  a  prima  facie  case  of  abandon- 
ment, which  is  not  negatived  by  any  averments.  It  is  quite 
possible  that  the  premises  may  have  been  occupied  as  a 
homestead  many  months  in  1853  and  1854,  and  yet  have  been 
absolutely  abandoned  at  the  date  of  the  conveyance. 

Judgment  affirmed. 


MOKE  V.  OED,  CoBONER  and  Actino  Sherifp. 

Injuxotion  to  Bestbaix  EzzcunoN  Sale. — Defendant,  as  Coroner  and  acting 
Sheriff,  levied  on,  and  advertised  for  sale,  all  the  right,  title,  and  interest  of  T.  in 
certain  horses  and  cattle,  in  the  hands  of  a  receiver,  appointed  in  a  suit  between 
J.  and  T.,  aa  partners.  Heldy  that  plaintiff  was  not  entitled  to  an  injunction  re- 
straining the  sale,  unless  the  injury  would  be  irreparable;  and  that  this  must 
appear  by  a  clear  showing  of  plaintiff's  right  to  the  property,  and  defendant's 
insolvency. 

Appeal  from  the  Second  District. 

In  1856,  suit  was  brought  in  the  Second  District  Court  by 
Jones  against  Alpheus  B.  Thompson,  for  a  partition  of  cer- 
tain horses,  cattle,  and  sheep,  on  the  island  of  Santa 
[205]  Bosa,  belonging  to  the  parties  as  *partners.  This 
suit  was  transferred  to  the  Third  District  Court,  Mon- 
terey county,  and  Burton  and  Blake  made  parties  thereto,  on 
the  ground  that  they  claimed  an  interest  in  the  property  by 
virtue  of  a  levy  on  fifty  head  of  said  cattle,  under  an  execu- 
tion on  a  judgment  in  the  First  District  Court,  in  their 
favor,  against  said  Thompson.  The  complaint  avers  that  the 
Sheriff  never  took  possession  under  the  levy. 

In  April,  1858,  a  decree  was  made  by  the  Third  District 
Court  that  Jones  was  owner  of  one-half  the  property,  and 
appointing  Steams  receiver,  to  take  possession  and  make  a 
division.  Under  this  decree,  Steams  took  possession,  in 
Mav,  1858. 

In  September,  1858,  Burton  and  Blake  alone  appealed 

282 


Jan.  I860.]  More  v.  Obd.  206 

from  this  decree  to  the  Supreme  Court,  where,  February, 
1859,  the  decree  was  reversed,  and  the  cause  remanded. 
(See  12  Cal.  191.)  When  the  receiver  took  possession,  the 
property  was  in  the  possession  of  Jones  and  Thompson. 

In  Ootobur,  1858,  Thompson,  being  largely  insolvent,  and 
owning  no  unincumbered  property,  except  his  half  of  said 
horses,  cattle,  and  sheep,  an  execution,  issued  upon  a  judg- 
ment against  him  in  favor  of  Dixey  W.  Thompson,  in  the 
Second  District  Court,  was  levied  on  the  interest  of  said  A. 
B.  ThompSiOa  in  said  stock  in  the  hands  of  said  receiver,  by 
permission  of  said  Third  District  Court,  the  possession  of 
the  stock  to  remain  with  the  receiver  by  order  of  the  Court. 
In  January,  1859,  said  interest  was  sold  under  the  execution, 
and  More,  plaintiff  in,  this  suit,  became  the  purchaser,  for 
$14,000,  which  was  paid,  and  credited  on  the  judgment,  and 
a  certificate  of  sale  delivered  to  plaintiff.  The  receiver  had 
due  notice  of  all  these  things. 

Subsequently,  Burton  &  Blake  obtained  execution  on  their 
judgment  against  A.  B.  Thompson,  and  placed  it  in  the 
hands  of  tlie  defendant,  as  Coroner  of  the  county  of  Santa 
Barbara,  who,  by  virtue  thereof,  as  the  complaint  avers, 
"pretended  to  seize  and  levy  on  all  the  right,  title,  and  in- 
terest which  A.  B.  Thompson  had  in  said  stock  on  the  11th 
January,  1855,"  etc.  The  complaint  then  avers  that  defend- 
ant has  advertised  said  property  for  sale;  that  he  is  not  the 
legal,  acting  Sheriff  of  said  county;  that  he  is  not  able  to 
respond  in  damages  for  more  than  a  small  portion  of  the 
value  of  said  stock,  to  wit,  $30,000;  that  plaintiff  owns  the 
stock,  and  a  sale  by  defendant  will  cloud  his  title,  and  prays 
for  an  injunction,  which  was  granted,  without  notice. 

Defendant  appeals  from  the  order  granting  the  injunction, 
the  case  standing  on  the  complaint  alone. 

^Tliompaon,  Irving  &  Pate,  for  Appellant.  [206] 

U.  Cook  and  John  Saunders,  for  Respondent. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

There  is  no  pretence  for  the  injunction  granted  in  this 
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case.  If  the  defendant  is  about  to  commit  a  trespass,  chan- 
cery has  no  power  to  restrain  him,  unless  the  injury  be 
irreparable,  which  could  only  be  upon  a  clear  showing  of 
the  plaintiiF's  right,  and  the  defendant's  insolvency,  neither 
of  which  distinctly  appear. 

The  judgment  is  reversed,  and  the  bill  dismissed  with  the 
costs  of  this  Court  and  the  Court  below.  But  that  the  land 
of  the  plaintiff  may  afford  relief  for  this  vexatious  proceed- 
ing, we  should  regret  our  inability  to  impose  such  damages 
for  the  obstruction  to  the  enforcement  of  the  judgment  of 
this  Court  as  would  effectually  prevent  its  recurrence. 


ADAMS  V.  WOODS  &  HASKELL,  No.  1892.' 

Beoeiveb,  Powebs  and  Riohts  of. — Generally  a  receiver  can  pay  out  nothing 
except  on  order  of  Court,  but  there  are  exceptions  to  the  rule;  nor  will  he  \j<\ 
denied  reimbursement  in  every  case  in  which  he  neglects  to  obtain  the  order* 
especially  in  a  Court  of  equity. 

Idem. — Where  a  nvceiver  was  a^ithorizedt  by  order  of  the  Court  appointing  him, 
to  prosecute  suits  fur  the  recovery  of  assets  of  the  estate  he  rt^presents,  and,  cer- 
tain important  mercantile  books  belonging  to  such  estate  being  lost,  the  receiver 
paid  $1127  for  tlieir  recovery,  without  an  order  of  Court.  Held,  that  he  was  en* 
titled  to  a  credit  for  this  sum  as  part  of  the  necessary  or  appropriate  expcnditureg 
of  his  office. 

Appeal  from  the  Fourth  District. 

The  circumstances  as  to  the  recovery. of  the  books  of 
Adams  &  Co.,  for  which  the  receiver  paid  the  $1127,  are  not 
set  out  in  the  record.  The  case  comes  up  on  exceptions  tp 
a  referee's  report  rejecting  various  items  of  disbursement  by 
the  receiver.  As  to  the  item  of  the  books,  the  opinion  of 
the  Court  below  says:  **  This  sum  was  paid  as  a  reward  for 
recovering  the  lost  books  of  Adams  &  Co.     At  and  before 

the  time  of  its  payment,  I  was  applied  to  by  Mr.  Park, 
[207]   then  acting  as  the  attorney  *of  plaintiff  in  this  suit, 

and  also  by  Mr.  Naglee,  (the  receiver,)  to  make  an 
order  for  the  payment  of  this  money.    I  declined,  and  stated 

^  See  same  parties,  8  Cal.  152;  18  Cal.  SO;  21  Gal.  165. 
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to  the  parties  my  reasons:  that  it  was  nob  a  proper  charge 
against  the  fund  in  Court."  *  *  *  The  receiver  was  sued 
by  Park  for  this  money — ^Park,  as  the  attorney  of  plaintiff, 
having  paid  it  in  the  first  instance — and  judgment  obtained 
against  him  for  the  amount;  and  execution  being  issued,  he 
paid  it. 

This  item  the  Court  below  disallowed,  stating  in  addition 
to  the  above,  that  the  judgment  against  the  receiver  must 
have  been  recovered  on  the  ground  that  he  rendered  himself 
personally  liable  by  contracting  in  his  individual  character. 

The  receiver  appeals. 

Saunders  &  Hepburn^  for  Appellant,  cited  Adams  r.  Woods, 
6  Cal.  115,  475;  8  Id.  315,  158;  Bland.  Ch.  R.  421;  Edw.  on 
Eec.  7,  note  a;  9  Cal.  24;  2  Story  Eq.,  sec.  831  et  seq.;  Hill 
on  Trust.  832. 

HeydenfelcU,  for  Intervening  Creditors,  relied  on  Adams  v. 
Woods  &  Haskell,  8  Cal.  152;  9  Id.  24,  and  Edw.  on  Eec. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Field, 
C.  J.,  and  Cope,  J.,  concurring. 

We  see  no  errors  in  the  decree  of  the  District  Court  on 
the  referee's  report  upon  the  accounts  of  Naglee,  receiver, 
except  the  disallowance  of  eleven  hundred  and  twenty-seven 
dollars  for  money  paid  for  the  recovery  of  the  books  of 
Adams  &  Co.  We  think  this  sum  should  havfe  been  allowed 
him.  It  is  true,  the  general  rule  is  stated  to  be  that  the  re- 
ceiver is  to  pay  out  nothing  without  the  order  of  the  Court. 
(Edw.  on  Rec.  104.)  But  this  rule  is  not  imqualified.  Some 
exceptions  apply.  Nor  does  it  follow  that,  in  every  case  in 
which  he  neglects  to  obtain  this  order,  he  must  necessarily 
be  denied  reimbursement,  especially  in  a  Court  of  equity. 
But  in  this  case,  the  receiver  was  authorized  to  prosecute 
suits  for  the  recovery  of  the  assets  of  the  estate  he  repre- 
sented; and  this  item  may  be  regarded  as  a  part  of  the 
necessary  or  appropriate  expenditures  to  the  proper  prosecu- 
tion of  the  suit  and  the  protection  of  the  interests  of  the 
creditors.     If  the  receiver  had  sent  to  Oregon  for  a  witness, 
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who  knew  the  same  facts  contained  in  these  books,  we 
[208]   presume  the  charge  for  it  would  not  be  disputed;  *and 

we  see  no  difference  in  principle  between  such  an  item 
of  expenditure  and  that  before  us.     (See  Hill  Trust.  571.) 

We  remand  the  case,  that  this  error  may  be  corrected  by 
a  modification  of  the  decree  in.  this  respect.  The  decree  is 
otherwise  affirmed,  but  without  costs. 


GAVEN  V.  HAGEN  et  al. 

^CoiiTBACT  OF  Sale  of  Land  Constbued.— In  a  contract  for  the  sale  and  pur- 
chase of  hmd,  which  is  eilent  as  to  the  possession,  there  is  no  implied  license  for 
the  purchaser  to  enter. 

Idem,  Conditions  Pbecedent  to  Hioht  of  Possession. — Z.,  the  owner  of  land, 
contracts  in  writing  to  sell  it  to  E.,  nothing  being  said  as  to  the  possession.  £. 
is  to  give  three  notes,  falling  due  at  different  periods,  for  the  purchase  money. 
The  first  two  notes  become  due  at  very  short  dates,  and  after  they  are  paid,  Z.  is 
to  make  a  deed  to  K.,  with  covenants  against  his  own  acts.  First  note  is  paid 
before  the  second  falls  due;  Z.  deeds  the  land  to  plaintiff,  subject  to  the  contract 
with  K.,  the  deed  containing  covenants  of  warranty  against  acts  of  the  grantor. 
Later,  and  on  the  day  the  second  note  is  due,  E.  sells  the  land  to  McE.,  one  of 
the  defendiints.  E.  took  possession  under  the  contract.  Shortly  after,  plaintiff 
demanded  of  E.  payment  of  the  second  note,  and  tendered  him  a  deed  from  him- 
self (plain tiif)  to  E.,  with  the  covenants  mentioned  in  Z.'s  contract.  E.  said  he 
could  do  nothing.  Plaintiff  then  formally  demanded  payment  and  execution  of 
the  mortgage.  E.  wished  to  see  his  attorney.  After  the  third  note  fell  due,  plain- 
tiff  demanded  of  McE.  payment  of  the  two  notes;  tendering  the  deed  from  Z.  to 
him,  (plaintiff)  and  also  a  deed  from  himself  to  JtfcE.,  offering  also  a  mortgage 
to  be  executed  by  McE.  to  secure  the  third  note,  and  demanding  possession.  McE. 
refused.  H%M,  that,  under  tlie  contract,  the  purchaser  was  not  entitled  to  pos- 
session at  once;  that  payment  of  the  firbt  two  notes,  or  tender,  was  a  condition 
pi'ecedent  to  his  right  of  possession;  that  until  then,  the  vendor  Z.,  or  his 
assignee,  had  the  legal  title  and  could  maintain  ejectment  against  the  vendee. 

Idesi,  Bights  of  Assignee.  —  HeLdt  further,  that  the  tenders  made  by  plaintiff 
were  a  sufficient  at^signment  to  McE.  of  Z.'s  covenants  to  plaiutiff;  that  when 
McE.  got  a  deed  from  plaintiff,  and  also  an  assignment  of  the  deed  from  Z.  to 
plaintiff,  he  would  stand  in  the  same  position  as  if  the  contract  between  Z.  and 
E.  liad  been  literally  performed. 

Tender,  how  Made. — To  make  a  valid  tender  so  as  to  give  the  vendee  a  right  of 
possession,  under  such  contract,  the  money  should  be  offered  to  Z.  and  a  deed 
demanded  of  liim,  with  an  offer  to  execute  the  mortgage,  if  the  party  was  unwiU 
ing  to  take  the  deed  of  McE. 

Appeal  from  the  Twelfth  District. 

1  Doubted.  Willis  r.  Wozcncraft,  22  Gal.  615,  but  distinguished.  Id.  G18;  Cen.  P. 
B.  li.  0.  Mudd,  59  Cal.  688. 

23G 


Jan.  I860.]  Gavek  v.  Hagen.  209 

The  complaint  was  in  the  usual  form,  claiming  possession 
because  of  title  in  plaintiff.  The  answer  denies  all 
the  allegations  of  the  complaint;  *sets  up  the  agree-  [209] 
ment  between  Zottman  &  Kelly,  as  stated  in  the 
opinion  of  the  Court;  offers  to  comply  with  the  agreement; 
avers  that  Zottman  has  put  it  out  of  his  power  to  comply 
with  its  terms;  and  that  defendants  are  not  bound  to  accept 
a  deed  from  plaintiff  instead  of  Zottman.  Answer  also  avers 
that  Kelly  took  possession  of  the  land  under  the  agreement. 
Defendants  Hagen  &  Fox  were  in  actual  possession  as  tenants 
of  McEwen.  Zottman,  at  the  date  of  the  agreement,  owned 
the  land. 

On  the  trial,  after  plaintiff  had  proved  the  facts  stated  in 
the  opinion,  and  rested,  defendants  moved  for  a  nonsuit  on 
the  ground — 1st.  That  plaintiff  had  shown  the  legal  title  to 
be  out  of  plaintiff  and  in  defendants.  2d.  That  plaintiff  had 
shown  a  good  and  equitable  defence  to  the  action. 

Motion  overruled,  defendants  excepting.  After  evidence 
for  the  defence,  the  Court  charged  the  jury,  that  the  legal 
title  was  in  plaintiff,  and  that  he  was  entitled  to  recover. 

Verdict  and  judgment  accordingly.     Defendants  appeal. 

Campbell  &  Pratt,  for  Appellants. 

1.  Zottman,  who  had  covenanted  to  convey  to  the  grantor 
of  defendants,  having  put  it  out  of  his  power  to  perform  his 
agreement,  by  conveying  to  plaintiff,  had  thereby  discharged 
defendants'  grantor  from  all  obligation  to  pay,  or  tender  the 
remainder  of  the  purchase  money;  and  plaintiff,  who  re- 
ceived the  land  from  Zottman  with  knowledge  in  fact  of  this 
covenant,  and  subject  to  it,  and  who  also  received  the  notes 
of  defendants'  grantor,  with  like  knowledge,  can  stand  in  no 
better  position  than  Zottman.     (16  Mass.  165.) 

2.  The  covenants  in  Zottman 's  deed  to  plaintiff  do  not 
run  with  the  land,  and  do  not  come  to  defendants  through 
the  deed  tendered  by  plaintiff,  and  all  defendants  would  have 
received  by  accepting  such  deed,  would  have  been  the  cove- 
nant of  plaintiff  alone.  (Rawle  on  Cov.  for  Title,  107,  281, 
285,  290,  293,  294;  4  Kent,  472;  Tufts  v.'  Adams,  8  Pick. 
647;  Thayer  v.  Chemier,  22  Id.  494.) 
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3.  Plaintiff  shows  title  in  defendants.  (Smith  v.  Bran- 
nan,  13  Cal.) 

4.  Defendants  have  an  equitable  defence,  and  are  entitled 
under  it  to  all  the  relief  which  the  facts  and  the  parties  to 
this  suit  are  competent  to  afford. 

Zottman  not  being  a  party  to  the  suit,  defendants  cannot 
pray  affirmative  relief,   but  as  it  is  not  competent 

[210]  for  them  in  this  suit  to  make  *Zottman  a  party,  they 
cannot,  on  that  account,  be  deprived  of  the  lesser 

amount  of  relief,  which  can  be  given  in  this  action.    (Mesick 

V.  Sunderland,  6  Oal.  297;   Pr.  Act,  sec.  46;   2  Ker.  266; 

Covey  V.  Goodman;  Pr.  Act,  sees.  144,  165,  199;  1  Cal.  134; 

Belt  V.  Davis,  10  Id.  60;  10  Pet.  11.) 

5.  As  to  defendant  McEwen,  there  is  no  evidence  that  he 
was  in  possession. 

Ddos  Lake,  for  Bespondent. 

1.  The  instrument  executed  between  Zottman  &  Kelly 
did  not  operate  as  a  conveyance,  but  only  as  a  contract  to 
convey. 

2.  Under  such  contract,  Kelly  was  not  entitled  to  posses- 
sion.    (Spencer  v.  Toby,  22  Barb.  260  ) 

3.  There  is  neither  a  legal  nor  equitable  defence  to  this 
action;  nor  are  the  defendants  entitled  to  any  affirmative 
relief. 

4.  Whether  the  covenants  between  Zottman  &  Kelly  run 
with  the  land  is  not  material.  The  tender  of  the  deed  by 
Gaven  was  virtually  an  offer  to  assign  the  covenants,  which 
was  all  he  had  a  right  to. 

9 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Field, 
C.  J.,  concurring. 

Ejectment  for  a  lot  in  San  Francisco.  The  case  rests 
upon  these  facts :  One  Zottman,  on  the  thirteenth  of  July, 
1858,  was  the  owner  of  this  lot,  and  then  entered  into  a 
vn-itten  contract  with  Kelly  for  the  sale  of  it.  The  instru- 
ment recites  the  terms  of  the  agreement,  which  were,  that 
Kelly  was  to  pay  $3372  50,  as  follows :  $872  50  on  or  before 
fifteenth  August,  with  interest,  etc. ;  $1250  on  the  fifteenth 
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November,  1858,  with  interest,  etc.;  and  the  remainder 
($1250)  to  be  paid  on  or  before  March  1st,  1859,  with  inter- 
est, etc.,  notes  to  be  given  for  these  sums.  It  was  agreed 
that  on  payment  of  these  two  first  notes,  then  Zottman  was 
to  execute  to  Kelly  a  good  and  sufficient  deed,  with  cove- 
nants against  his  own  acts,  and  whereupon  Kelly  was  to 
execute  a  mortgage  on  the  premises  for  the  security  of  the 
last  note.  Nothing  was  said  in  the  deed  about  the  posses- 
sion. The  first  note  was  paid.  Before  the  second  note  fell 
due,  Zottman  made  a  deed  of  the  premises  to  plaintiff,  sub- 
ject to  the  written  contract  with  Kelly;  and  this  deed  con- 
tained a  covenant  of  warranty  against  the  acts  of  the  grantor. 
On  the  fifteenth  of  November,  1858,  Kelly  sold  to  McEwen, 
one  of  the  defendants.  Possession  seems  to  ha\e  been 
taken  under  this  contract.  *It  was  proved  that  plain-  [211] 
tiff,  shortly  after  the  fifteenth  of,  November,  1858,  saw 
Kelly  and  demanded  payment  of  the  second  note,  and  ten- 
dered him  a  deed  from  himself  (plaintiff)  to  Kelly,  with  the 
covenants  mentioned  in  Zottman's  agreement.  Kelly  replied 
that  he  could  not  do  anything.  Plaintiff  then  made  a  formal 
demand  for  payment  and  execution  of  the  mortgage.  On 
the  twenty-fourth  of  March,  1869,  plaintiff  demanded  pay- 
ment of  the  two  notes  then  due,  of  McEwen,  the  assignee  of 
Kelly,  and  tendered  him  the  deed  from  Zottman  to  plain- 
tiff, and  tendered  a  deed  from  himself  to  McEwen,  and 
demanded  payment  of  the  second  note,  and  offered  him  a 
mortgage  to  be  executed  by  him  (McEwen)  to  secure  the 
payment  of  the  third  note.  Plaintiff  also  offered  McEwen  a 
tax  deed.  Plaintiff  demanded  possession  from  McEwen;  all 
these  demands  were  refused. 

It  has  been  seen  that  the  legal  title  to  this  lot  was  in  Zott- 
man, and  by  him  assigned  to  the  plaintiff.  It  is  true,  an 
equity  existed  by  virtue  of  the  agreement  and  a  compliance 
with  its  terms.  But  it  is  not  so  clear  that  this  agreement 
gave,  or  was  understood  to  give,  a  right  of  possession  to 
Kelly,  until  a  compliance  by  him  with  its  terms — by  the  pay- 
ment of  the  two  first  notes.  The  face  of  the  paper  would 
seem  to  indicate  the  contrary.  The  first  two  notes  were  to 
be  paid  at  short  time,  and  after  tlie  payment  of  the  first  and 
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second,  the  agreement  stipulates  for  the  execution  of  a  deed 
by  Zottman,  and  of  a  mortgage  by  Kelly.  If  it  were  under- 
stood that  Kelly  was  to  take  possession  immediately,  why 
was  not  a  mortgage  taken  at  the  time  for  the  payment  of  the 
whole  purchase  money?  Besides  that  there  is  no  implica- 
tion of  a  license  to  enter  from  the  mere. fact  of  an  executory 
agreement  of  this  sort,  the  particular  facts  of  this  case 
oppose  the  idea  that  the  vendee  was  to  have  the  considera- 
tion, or  any  part  of  the  consideration,  for  which  he  bargained, 
until  he  complied  with  the  terms  of  the  bargain  on  his  i^art. 
(See  Sx)encer  v.  Toby,  22  Barb.  260) — a  case  which  we  do 
not  entirely  approve  of,  but  which,  we  think,  correctly  lays 
down  the  general  proposition  as  to  implied  license  arising 
from  a  mere  contract  of  purchase. 

But  we  think  the  tender  of  the  deed  from  Zottman  to 
plaintiff,  and  which  was  offered  by  plaintiff  to  McEwen,  was 
a  sufficient  assignment  of  Zottman's  covenants,  when  taken 
in  connection  with  the  tender  of  the  deed  from  plaintiff  to 
McEwen.  Zottman,  in  his  agreement,  covenanted  to  make 
a  deed  to  Kelly,  on  the  payment  of  the  second  note,  with  a 
covenant  against  his  own  acts;  Kelly  transferred  his 
[212]  right  to  ^McEwen;  Zottman  assigned  to  plaintiff,  sub- 
ject to  this  agreement,  and  in  Zottman's  deed  to  plain- 
tiff, he  covenanted  against  his  own  acts.  When  McEwen 
got  the  deed  of  plaintiff,  and  also  an  assignment  of  the  deed 
of  Zottman,  he  received  all  he  could  have  obtained  by  a 
literal  performance  of  the  contract  between  Zottman  and 
Kelly.  It  is  true  that  there  was  no  written  assignment  of 
this  covenant;  but  the  turning  over  of  the  deed  by  plaintiff 
to  McEwen  in  fulfilment  of  the  contract,  would  have  author- 
ized McEwen  or  Kelly  to  use  the  name  of  plaintiff*  to  enforce 
the  covenant,  if  any  cause  of  action  existed;  and  besides,  no 
objection  was  made  to  the  mode  of  assignment  by  McEwen; 
but  he  declined  generally  to  do  anything  in  the  matter. 

But  perhaps  a  more  satisfactory  answer  to  the  defence  is, 
that  the  defendant  had  no  right,  as  against  the  plaintiff,  to 
the  possession,  as  we  have  seen,  except  on  a  compliance 
with  the  condition  of  paying  the  second  note,  or  tender  of 
payment.    We  see  in  the  record  no  sufficient  proof  of  tender. 
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Clyde's  testimonj  shows  a  demand  for  the  removal  of  a 
mortgage  and  a  tax  deed,  in  connection  with  the  offer  to  pay 
the  note;  and  the  eyidence  of  the  other  witness,  Wilcocks, 
is  not  satisfactory.  In  order  to  make  the  tender  effectual, 
so  as  to  give  the  vendee  a  right  of  possession,  the  money 
should  have  been  offered,  and  a  deed  demanded  of  Zottman, 
(if  the  payor  was  unwilling  to  take  the  deed  of  McEwen,) 
and  an  offer  to  execute  the  mortgage.  But  no  deed  seems  to 
have  been  demanded  of  Zottman;  nor  is  it  shown  anywhere 
that  the  property  had  been  encumbered  by  Zottman  before 
his  assignment  to  the  plaintiff.  As  the  contract  was  re- 
corded, it  is  not  easy  to  perceive  how  Zottman  could  have 
encumbered  it  so  as  to  injure  defendants  after  the  execution 
of  the  agreement;  and  there  is  no  proof  that  it  was  mort- 
gaged before,  even  if  such  proof  would  have  availed  the 
assignee  of  Kelly. 

"What  effect  the  recovery  of  the  plaintiff  will  have  on  the 
rights  of  Kelly  or  his  assignee  under  the  contract,  it  is  not 
qecessary  to  determine  here;  nor  whether,  if  the  contract  is 
to  be  considered  as  rescinded,  the  money  already  paid  oh  it 
may  be  recovered  by  Kelly  or  his  assignee.  It  is  sufficient 
for  all  purposes  of  this  decision,  to  hold  that  the  plaintiff 
has  the  legal  title,  and  the  defendants  no  such  equity  arising 
from  this  con1;ract  as  to  bar  a  recovery  on  that  title  in  eject- 
ment. 

Judgment  affirmed. 


*J.  H.  COGHILL  &  CO.  v.  BOEING,  Shemff.   [213] 

JuDoaiENT,  Heasube  of  Becmtebt.  —  In  an  action  to  recover  the  possession  of 
pci*soual  property,  with  damages  for  its  detention,  the  judgment  may  be  for  moru 
than  tho  value  as  alleged  in  the  complaint,  if  it  be  within  the  ad  (tnmnum  of  tho 
writ.    Tho  value  of  the  property  is  only  one  predicate  of  the  recovery. 

Wirxiiss,  AS.SIOXEE.S  Competent.— Where  goods  are  seized  by  the  Sheriff  on  an 
c'Xc<cution  against  G.,  and  tlie  ownei*s  of  the  goods,  so  in  the  Sheriff's  hands,  at*- 
sign  them  to  plaintiff,  who  replevins  tlieni  on  tho  ground  of  fmud  in  tho  origimd 
sales,  tho  assignora  are  compcttait  witnesses  for  plainiiff.  This  is  not  assigning  a 
chose  in  action,  bnt  a  sale  of  specific  goods. 

^£M,  Competency  op.— A  witness  in  not  disqualified,  because  of  a  mere  expectation 
of  deriving  from  a  suit  some  advantage  to  which  ho  is  not  legally  entitled. 

'  Citeir78  Ind.  191;  54  Wis.  403. 

Cal.  Bzvb.,  you  xt.<— 16  241 
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^LL  OP  Salb.  Sufficiency  of.-^A  bill  of  sale  of  **  all  the  goods  and  merchandise 
and  property  we  own,  have,  or  have  an  interest  in,  in  a  Btore  in  Nevada,  county 
ol*  Nevada,  formerly  occnpitid  by  Balky  Gatzert,  and  now  in  flio  possestiiou  of  the 
Sheriff  of  Nevada  county,  said  goods  forwarded  by  us  to  Bailey  Gatzert,  Nevada/' 
contains  a  sufficient  description  of  the  goods. 

8al£»  Besctssion  of. — To  enable  a  vendor  of  goods  to  rescind  the  sale,  he  must 
offer  to  return  the  notes  given  for  the  goods;  but  this  offer  can  be  made  at,  or 
any  timu  before,  the  trial. 

Appeal,  Grounds  fob  Bevebsal. — In  a  suit  to  recover  goods  on  the  ground  of 
fraud  in  the  vendee,  the  admission  of  evidence  that  he  wan  insolvent  two  months 
after  the  purchase  is  not  sufficient  to  revenue  the  judgment,  unlees  it  is  clearly 
shown  that  the  evidence  was  irrelevant,  and  injurious  to  the  party  objecting. 


Appeal  from  the  Twelfth  District. 

Plaintiff,  with  various  other  merchants  of  San  Francisco 
and  Sacramento,  in  May  and  June>  1858,  sold  on  credit  and 
delivered  to  Bailey  Gatzert,  a  merchant  in  Nevada,  goods 
amounting  to  $6924  82,  In  March  previous,  he  had  bought 
of  most  of  these  parties  other  goods  on  credit,  and  paid  for 
them.  On  the  twenty-ninth  of  June,  1858,  many  of  the 
goods  first  named,  as  also  other  goods,  were  in  his  store  at 
Nevada,  and  on  that  day  were  seized  by  defendant  as  Sheriff, 
on  an  attachment  issued  in  the  suit  of  St.  Losky,  Levy  & 
Co.  V.  Gatzert.  July  15th,  1858,  St.  Losky,  Levy  &  Co.  had 
judgment,  and  execution  being  issued,  was  levied  on  the 
goods.  July  19th,  plaintiffs  commenced  this  action,  and  the 
goods  having  been  taken  from  the  Sheriff  by  the  Coroner, 
auvl  afterwards  redelivered,  on  the  proper  undertaking,  were 
sold  by  the  Sheriff,  and  the  proceeds  applied  on  the  execu- 
tion in  favor  of  St.  Losky,  Levy  &  Co. 

On  the  trial,  to  prove  titl^  to  the  goods  described 
[214]  in  the  complaint,  *which  had  been  sold  to  Gatzert  by 
persons  other  than  plaintiffs,  they  offered  in  evidence 
certain  bills  of  sale,  executed  respectively  by  the  vendors  to 
them,  plaintiffs.  The  consideration  stated  in  the  several 
bills  of  sale  was  different,  but  they  were  all  of  the  same  date 
and  in  the  following  form: 

*'In  consideration  of  the  sum  of  four  hundred  and  eighty- 
eight  dollars  and  fifty  cents,  received  to  our  full  satisfaction 
of  J.  H.  Coghill  &  Co.,  San  Francisco,  we  hereby  sell,  trans- 
fer, assign,  and  set  over  to  said  Coghill  &  Co.,  San  Francisco, 
all  the  goods  and  merchandise  and  property  we  own,  hme, 
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or  have  an  interest  in,  in  a  store  in  Nevada,  county  of  Nev- 
ada, formerly  occupied  by  Bailey  Oatzert,  and  now  in  the 
possession  of  the  Sheriff  of  the  county  of  Nevada,  said 
goods  forwarded  by  us  to  Bailey  Gatzert,  Nevada. 

"San  Francisco,  July  17th,  1858. 

(Signed)  Smith,  McDaniel  &  Co." 

At  the  time  of  the  execution  of  these  bills  of  sale,  the 
goods  were  in  the  store  of  Gatzert  at  Nevada,  in  the  custody 
of  defendant  as  Sheriff,  under  the  execution  of  St.  Losky, 
Levy  &  Co. 

Plaintiffs  then  offered  as  a  witness  D.  McDaniel,  a  member 
of  the  firm  of  Smith,  McDaniel  &  Co.  above  named,  who, 
on  his  voir  dire y  said;  **If  the  plaintiffs  should  recover  in 
this  suit,  I  don't  know  but  what  we  might  expect  some  por- 
tion of  it,  though  it  is  optional  with  Coghill  &  Co. :  we  have 
made  over  all  our  interest  in  the  goods  to  Coghill  &  Co. 
They  have  not  paid  us  anything.  It  was  a  transfer  of  the 
goods  for  nothing,  to  enable  them  to  sue  for  them.  I  never 
calculated  on  anything.  Coghill  &  Co.  did  not  agree  to  pay 
anything.  I  executed  paper  *A'  to-night  before  testifying; 
there  was  no  other  agreement  at  the  time." 

Paper  "A"  was  a  release  from  Smith,  McDaniel  &  Co.  to 
Coghill  &  Co.,  of  all  right,  title,  and  interest  in  the  suit,  and 
the  subject-matter  thereof.  Coghill  &  Co.  released  Smith, 
McDaniel  &  Co.  from  all  liability  for  costs  or  expenses,  past 
or  future. 

The  witness  also  said  he  had  never  paid  anything  for 
expenses  of  suit.  There  was  also  a  release  from  the  attor- 
neys of  plaintiffs  to  Smith,  McDaniel  &  Co.,  of  all  liability 
for  fees,  etc. 

Defendant  liow  objected  to  McDaniel  as  a  witness,  on  the 
ground — first,  of  interest  in  the  event  of  the  action;  second, 
that  he  was  assignee  of  a  thing  in  action  not  arising  out  of 
contract. 

Objection  overruled ;  defendant  ex<5epting.    Witness 
then  testified  *to  various  facts  pertinent  to  the  issue :  [215J 
such  as  the  sale  and  delivery  of  the  goods  to  Gatzert; 
and  his  declarations,  etc.,  inducing  the  sale. 

Plaintiff  introduced  several  other  witnesisies,  standing  in 
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the  same  position  substantially  witla  McDaniel,  and  they 
testified  to  similar  facts.  Same  objections,  rulings,  and 
exceptions. 

The  various  vendors  had  taken  notes  of  Gatzert  for  the 
goods  sold.  These  notes  were  due  at  the  commencement  of 
this  suit;  were  negotiable,  with  two  exceptions,  and  were 
delivered  to  Coghill  &  Co.,  with  the  bills  of  sale.  No  oflfer 
to  return  the  notes  to  Gatzert  was  made  until  the  18th  or 
19th  August,  1858;  no  notice  was  ever  given  him  of  any 
rescission  of  the  contracts  of  sale  to  him,  nor  was  any 
demand  made  on  him  for  the  goods.  PlaintifiEs  had  judg- 
ment for  16924  82-100.  The  value  of  the  property  as  alleged 
in  the  complaint  was  $6000. 

For  further  facts,  see  opinion. 

Crockett  &  Crittenden,  for  Appellant. 

1.  Part  of  the  goods,  of  the  value  of  two  hundred  and 
eleven  dollars,  in  the  hands  of  the  defendant,  and  included 
in  the  goods  recovered  by  the  judgment,  were  not  identified 
as  of.  the  goods  alleged  to  have  been  fraudulently  purchased 
by  B.  Gatzert  of  the  plaintiffs  or  their  vendors. 

2.  The  judgment  is  erroneous,  in  so  far  as  it  determines 
the  value  of  the  goods  to  exceed  $6000.  The  plaintiffs  are, 
by  their  own  acts  and  declarations,  estopped  from  asserting 
that  the  value  exceeds  $6000.  This  is  the  value,  as  fixed  in 
the  complaint,  affidavit,  and  undertaking.  The  undertaking 
given  by  the  sureties  of  defendant  for  the  return  of  the  prop- 
erty, is  fixed  by  the  value  plaintiffs  have  stated;  and,  to  allow 
him  to  recover  more  would  be  a  fraud  on  them.  (Pr.  Act, 
sees.  100,  102, 104;  Welland  Canal  Co.  v.  Hathaway,  8  Wend. 
480;  Dezell  v.  Odell,  3  Hill,  215;  Mitchell  v.  Keid,  9  Cal. 
204.) 

3.  The  evidence  as  to  the  insolvency  of  Gatzert  so  long 
after  the  purchase  of  the  goods  was  irrelevant  and  inadmis- 
sible. He  may  have  been  insolvent  after  the  purchase,  but 
no  inference  results  from  this  that  he  was  so  at  the  time  of 
the  purchase,  some  two  months  before. 

4.  The  contract  of  sale  to  Gatzert  was  only  void  at  the 
election  of  the  vendors,  and  the  foundation  of  this  action  is 

2^ 
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the  supposed  rescission  of  the  contract.  But  at  the  time  of 
the  commencement  of  the  action,  there  had  been  no  rescis- 
sion of  the  contract.  To  effect  a  rescission,  both  parties 
must  be  restored  to  the  situation  which  they  occupied  when 
the  contract  was  made,  and  this  could  be  done  only 
by  returning,  *or  offering  to  return,  to  Gateert  the  [216] 
notes  given  by  him  for  the  goods.  (Chitty  on  Cont. 
636  a;  Kimball  i;.  Cunningham,  4  Mass.  504;  Enner  v.  Hen- 
derson, 15  Id.  319.) 

5.  The  referee  erred  in  admitting  the  testimony  of  Mc- 
Daniel  and  other  similar  witnesses.  These  witnesses,  the 
vendors  of  the  goods  to  Gatzert,  had  done  no  act  to  rescind 
the  sale  to  Gatzert.  Admitting  that  the  purchase  by  Gatzert 
was  fraudulent,  it  was  only  void  at  their  election,  and  they 
had  made  no  election.  They  still  held  Gatzert's  notes,  and 
still  had  the  option  to  treat  the  sale  as  valid  and  demand  the 
price.  The  title  was  in  Gatzert,  subject  only  to  be  divested 
by  their  act.  If  anything  passed  by  the  bills  of  sale  to  Cog- 
hill  &  Co.,  and  by  the  delivery  to  them  of  Gatzert 's  notes,  it 
was  nothing  but  this  right  of  election,  and  that  right  was 
attempted  to  be  exercised  for  the  first  time  by  Coghill  &  Co. 
by  bringing  this  suit.  It  was  a  mere  chose  in  action,  not 
arising  out  of  contract,  assigned  to  Coghill  &  Co.,  and  these 
witnesses  being  the  assignors,  were  not  competent  witnesses. 
(Pr.  Act,  sec.  4.) 

6.  These  witnesses  were  incompetent  from  interest.  The 
action  is  prosecuted  for  their  immediate  benefit. 

Eeydev/dcUy  for  Bespondents. 

1.  As  to  the  articles,  amounting  to  two  hundred  and 
eleven  dollars  included  in  the  judgment.  Whether  they 
were  the  goods  fraudulently  purchased  by  Gatzert,  was  a 
question  of  fact,  properly  left  to  the  referee,  and  his  finding 
will  not  be  disturbed. 

2.  As  to  the  judgment  being  for  an  amount  greater  than 
the  value  of  the  goods,  as  alleged  in  the  complaint,  we  say, 
this  is  not  an  action  of  trover  for  damages,  wherein  plaintiff 
is  limited  in  his  recovery  to  his  ad  damnum;  but  an  action 
for  the  return  of  the  goods,  and  the  ad  damnum  is  only  for  ' 
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their  detention.  There  is,  therefore,  no  force  in  the  argu- 
ment that  the  undertaking  given  by  the  sureties  is  with 
reference  to  the  amount  of  valuation.  On  the  contrary, 
their  undertaking  is  with  reference  to  the  amount  of  their 
bond.  By  that  instrument  their  liability  is  limited,  and  not 
otherwise.  In  this  case  they  are  bound  for  $12,000;  and 
cannot  complain  as  long  as  they  are  not  c^led  on  to  pay  a 
greater  sum. 

Nor  are  plain tiflfs  estopped;  because,  1st — estoppel  must 
be  mutual.    If  the  defendants  may  show  the  goods  to  be  of 

less  value,  plaintiff  must  have  the  equivalent  right  of 
[217]   showing  greater  value.     2d.  The  *value  fixed  must 

have  induced  the  party  to  act  on  it,  and  cliange  his 
condition,  and  of  this  there  is  no  pretence.  Defendant  gave 
bond  in  112,000,  and  no  more  is  demanded  of  him.  He 
undertook  to  redeliver  the  goods,  or  pay,  not  £lie  value  named 
in  the  complaint,  but  ''such  sum  as  may  for  any  cause  be 
recovered,"  etc.  Besides,  if  the  jury  find  the  truth  of  the 
fact,  judgment  will  be  given  accordingly,  without  regard  to 
the  estoppel.    (Comyn's  Dig.,  Estoppel  E.  10.) 

3.  The  third  objection  is  to  the  admissibility  of  the  evi- 
dence to  show  Gatzert's  condition  as  to  solvency  at  a  date 
three  weeks  posterior  to  the  time  of  the  alleged  fraud.  In 
an  action  of  this  sort,  such  proof  is  admissible  as  to  any 
point  of  time,  so  that  it  is  properly  connected  with  other 
facts,  the  whole  taken  together  going  to  show  the  truth  of 
the  allegations  relied  on.  But  even  if  error,  the  appellant 
should  have  shown,  by  setting  out  the  evidence  given  in 
connection,  that  he  is  injured. 

4.  As  to  the  fourth  point  made  by  appellant,  he  mistakes 
the  theory  of  the  action  altogether.  It  does  not  go  upon  a 
presumed  rescission  of  a  contract,  but  is  founded  upon  the 
idea  that  there  was  no  contract  whatsoever;  that  there  never 
was  a  change  of  property  in  the  goods.  Consequently,  there 
being  no  contract,  there  would  be  no  rescission,  and  Gat- 
zert's  notes  were  no  notes  for  any  purpose.  (See  Seligman 
V.  Kalkman,  8  Cal.  207,  and  cases  cited;  Nellis  v.  Bradley, 
1  Sandf.  560.) 

5.  As  to  the  competency  of  the  witnesses,  they  had  no 
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legal  interest  in  the  event  of  the  suit.  The  sale  was  unre- 
served, and  the  object  of  it  is  immaterial.  Just  as  where  a 
party  moves  to  another  State,  to  give  the  United  States 
Courts  jurisdiction.  The  mere  expectation  of  receiving 
something  from  the  suit  if  successful,  is  no  ground  of  ex- 
clusion. The  witnesses  had  no  legal  right  to  a  dollar.  Nor 
was  this  sale  a  sale  of  a  dhose  in  action:  it  was  a  sale  of 
goods.     (Hall  V.  BobinsoUy  2  Comst.  293.) 

Baldwin,  J.,  delivered  the  opinion  of  tlie  Court — ^Field, 
C.  J.,  concurring. 

This  was  an  action  brought  by  the  plaintiflfs  for  the  recov- 
ery of  certain  goods  which  the  defendant,  as  SheriifT,  had 
taken  into  his  possession,  by  virtue  of  process  against  one 
Gatzert.  The  plaintiflfs  claimed  the  goods  as  their  property, 
on  the  ground  that,  though  they  had  been  sold  by  themselves 
and  their  assignors,  yet  that  the  sale  was  void,  and 
vested  *no  title  in  Gatzert,  for  the  reason  that  Gatzert  [218] 
was  really  a  fraudulent  vendee,  who  obtained  posses- 
sion of  them  by  false  pretences. 

The  case  was  tried  by  a  referee,  who  found  for  the  plain-  - 
tiflTs,  and  reported  a  judgment,  which  was  entered  as  that  of 
the  Court.     A  motion  was  made  to  set  aside  the  judgment, 
which  was  denied;  and  the  case  comes  before  us  on  appeal 
from  this  order. 

Several  errors  are  assigned : 

1.  That  the  judgment  is  for  more  than  the  value  of  the 
goods,  as  alleged  in  the  complaint.  This  assignment  is  not 
good.  The  damages  alleged  are  larger  than  the  judgment, 
and  a  mistake  as  to  the  value  of  the  goods,  which  is  only 
one  predicate  of  the  recovery,  does  not  estop  the  plaintiff 
from  recovering  a  sum  commensurate  with  the  loss  or  injury 
sustained  by  him,  if  the  amount  so  recovered  be  within  the 
ad  damnum  of  the  writ. 

2.  That  the  referee  erred  in  permitting  the  assignors  of 
the  plaintiffs  to  testify.  It  seems  that  the  assignors  wei^e 
owners  of  the  goods  sued  for,  and  they  assigned  these  goods, 
then  in  the  Sheriff's  hands,  to  plaintiflb.  This  was  not  the 
assignment  of  a  chose  in  action,  but  tlie  sale  of  specific 
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goods,  and  therefore  the  assignors  were  not  within  the  in- 
hibition of  the  section  of  the  Practice  Act  which  provides 
that  the  assignors  of  a  chose  in  action  not  arising  out  of 
contract,  shall  not  be  competent  witnesses  for  the  assignee. 
(Hall  V.  Robinson,  2  Com.  295.)  The  theory  of  the  plain- 
tiffs' case  is,  that  no  title  passed  in  consequence  of  this  al- 
leged sale,  but  that  the  title  remained  after  the  fcfrm  of  such 
sale  as  it  did  before,  and  the  suit  is  brought  upon  this  title 
as  if  the  ownership  had  never  been  changed.  In  other 
words,  these  goods  were  sold  in  specie,  though  they  were  in 
the  Sheriff's  hands,  and  with  the  same  effect  as  if  in  the 
hands  of  the  vendors. 

3.  Nor  is  there  anything  in  the  objection  that  the  goods 
are  not  sufficiently  described.  The  general  description  given 
was  sufficient. 

4.  The  witnesses  were  not  interested.  The  mere  expecta- 
tion of  deriving  an  advantage  to  which  they  were  not  legally 
entitled,  does  not  disqualify. 

5.  It  is  next  objected,  that  there  was  no  right  of  action 
in  the  plaintiffs,  because,  before  suit  was  brought,  no  offer  to 
return  the  notes  given  by  Gatzert  for  these  goods  was  made. 
Bat  it  is  well  answered,  that  this  offer  may  be  made  at  the 
trial,  and  a  fortiori,  at  anytime  before  the  trial  of  the  cause, 
and  this  seems  to  have  been  done.    (See  Nellis  v.  Bradley,  1 

Sand.  560.)    The  party  offering  to  rescind  the  contract 
[219]   *must  restore  the  other  to  the  position  occupied  be- 
fore; but  this  restitution  may  be  made — in  cases  like 
this,  of  a  note  given  for  goods — at  any  time  before  trial,  or 
at  the  trial. 

6.  It  is  next  objected,  that  the  referee  improperly  ad- 
mitted testimony  to  show  that  the  vendee  was  insolvent  two 
months  after  these  purchases  of  goods.  The  whole  evidence 
is  not  set  out,  and  we  cannot  see  the  precise  bearing  and 
force  of  this  proof.  It  does  not  follow,  because  a  man  is 
insolvent  on  one  day,  that  he  was  insolvent  at  any  subse- 
quent or  antecedent  period.  But  in  questions  of  this  kind, 
the  proofs  should  be  clearly  shown  to  be  irrelevant,  and  also 
injurious  to  the  paity  objecting;  and  we  do  not  see  that  thi? 
is  the  case  here. 
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7.  The  more  serious  objection  to  the  sustaining  of  the 
judgment,  is  in  the  fact  that  sundry  articles,  amounting  to 
two  hundred  and  eleven  dollars,  were  included  in  this  judg- 
ment, when  there  was  no  proof  that  these  articles  were  of 
the  goods  fraudulently  procured  by  Gatzert.  The  agreed 
statement  says : 

**  These  articles  were  proved  to  have  been  purchased  from 
the  persons  whose  names  are  written  opposite  to  them,  re- 
spectively, but  the  same  persons  had  previously  sold  and 
delivered  to  Gatzert  articles  of  the  same  kind,  and  Gatzert 
had  paid  for  them,  and  there  was  no  testimony  offered  or 
given  by  the  plaintiffs  to  show  that  these  articles  above 
enumerated  and  claimed  by  them,  were  those  sold  to  Gatzert 
in  May  or  June,  rather  than  those  sold  previously,  and  paid 
for  by  Gatzert." 

The  plaintiffs  were  bound  to  prove  their  case,  and  this  by 
a  preponderance  of  testimony  in  favor  of  every  substantial 
point  in  issue.  We  see  nothing  in  this  statement — which 
appears  to  embody  all  the  testimony  on  the  subject — that 
establishes  the  fact  that  the  goods,  for  which  a  recovery  is 
had,  were  those  which  were  fraudulently  sold. 

The  judgment  must,  therefore,  be  modified  so  as  to  exclude 
these  articles  and  their  value;  and  the  Court  below  will 
cause  the  proper  entry  to  be  made.  The  judgment  in  other 
respects  is  affirmed,  but  at  the  cost  of  the  respondents. 

Ordered  accordingly. 


^ESTATE  OF  CHAELES  G.  SCOTT.         [220] 

Pbobate,  Jurisdiction.  —  8.  dies  out  of  the  State,  leaving  property  in  Santa 
Clara  county,  and  the  Probate  Court  thereof  takes  jurisdiction  of  the  estate  and 
grants  lutttrs  of  administration  to  K.  The  widow  subsequently  files  a  petition  to 
revoke  the  letters,  on  the  ground  that  the  Probate  Court  of  San  Francisco  ought 
to  have  issued  them,  whereupon  the  Administrator  asks  the  Court  to  transfer  the 
cause  to  that  Court,  i*epresenting  that  the  widow  and  a  majority  of  the  witnesses 
rc'bided  there,  and  that  the  interest  of  several  persons  interested  in  the  estate 
would  be  advanced  by  the  transfer,  to  which  both  parties  agi*eed.  The  Court 
made  an  order  of  transfer.  The  Probate  Court  of  San  Francisco,  on  tlie  papers 
being  filed  therein,  refused  to  take  jurisdiction  of  the  cause,  and  ordered  the 
papers  back.    Held,  that  on  these  facts,  the  Probate  Court  of  Santa  Clara  could 
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not-  diveBt  itself  of  jurisdiction  and  vest  it  in  the  Probate  Court  of  San  FrandscOt 
and  that  mandamus  will  not  issue  to  compel  the  latter  Court  to  take  jurisdiction. 
Idem,  Phoceedexos  Constbued. — The  proceedings  for  the  settlement  of  an  estate 
and  matters  connected  therewith,  are  not  civil  actions  within  the  meaning  of  seo- 
tions  eighteen  to  twenty-one  of  tlie  Practice  Act. 

Application  for  mandamus  to  the  Probate  Judge  of  city 
and  county  of  San  Francisco. 

Charles  G.  Scott  died  out  of  this  State,  leaving  property 
in  Santa  Clara  county,  where  letters  of  administration  were 
granted  to  K.,  a  creditor.  Subsequently,  the  widow  of  S. 
arrives  in  California  and  applies  to  the  Probate  Court  of 
Santa  Clara  to  revoke  the  letters  of  K.,  on  the  ground  that 
they  should  have  been  granted  by  the  Probate  Court  of  San 
Trancisco.  The  attorneys  of  the  widow  and  of  K.  then 'filed 
a  stipulation,  agreeing  that  the  cause  be  transferred  to  the 
Probate  Court  of  San  Francisco;  K.  also  filing  a  petition,  as 
administrator,  that  the  cause  be  so  transferred,  on  the 
ground  that  the  widow  and  a  majority  of  the  witnesses  re- 
sided there,  that  a  portion  of  the  estate  of  the  deceased  was 
there,  and  that  the  interests  of  several  persons  interested  in 
the  estate  would  be  advanced  by  the  transfer.  The  Santa 
Clara  Court  ordered  the  cause  to  loe  transferred.  The  papers 
having  been  filed  in  the  Probate  Court  of  San  Francisco,  K. 
applied  to  that  Court  for  leave  to  sell  the  real  estate  of  his 
intestate.  The  Court  declined  taking  jurisdiction  of  the 
cause,  and  made  an  order  transferring  it  to  the  Probate  Court 
of  Santa  Clara.  K.  then  applied  to  this  latter  Court  for  a 
like  order  of  sale,  but  the  Court  decided  it  had  lost  juris- 
diction of  the  cause  by  the  transfer  to  San  Francisco,  and 
declined  any  order. 

The  administrator  applies  to  the  Supreme  Court  for 
£221]   a  mandamus  ^compelling  the  Probate  Judge  of  San 
Francisco  to  take  jurisdiction  of  the  cause. 

B.  F.  Ryan,  for  the  Writ. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

The  petition  for  a  mandamus  is  denied.     The  Probate 
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Court  of  Santa  Clara  had  jurisdiction,  of  which  it  could  not 
divest  itself,  and  vest  the  jurisdiction  in  the  Probate  Court 
of  San  Francisco  county,  upon  the  facts  in  the  record. 

These  proceedings  for  the  settlement  of  an  estate,  and 
matters  connected  therewith,  are  not  civil  actions  within  the 
meaning  of  the  Practice  Act,  sees.  18  to  21.  The  Judge  of 
the  Probate  Court  of  San  Francisco  county  was  right  in  re- 
manding the  cause  to  the  Probate  Court  of  Santa  Clara;  who 
will  proceed  to  act  in  the  premises  as  if  no  order  for  the 
removal  of  the  papers  and  the  matter  had  been  made. 


PEOPLE  ex  rel.  JACOBS  v.  MUEEAT. 

Office,  AppocrrMz:xT  to,  TniE  in  Statute  Dibectobt. — An  ordinance  was  passed 
by  the  Board  of  Supervisors  of  the  city  and  oonnty  of  Sacramento,  June,  1858, 
relative  to  the  cemetery,  in  which  it  was  provided,  that  the  Boinl  Mhould  appoint 
a  person  to  superintend  the  cemetery,  '*  annually,  in  October,  who  shall  hold 
office  for  the  term  of  one  year,"  and  further,  tliat  the  Board,  at  their  first  meet- 
ing after  the  possap^e  of  the  ordinance,  should  appoint  a  superintendent  to  hold 
office  '*  until  October  next,  and  until  his  successor  is  appointed  and  qualified." 
Defendant  was  bo  appointed  July  8th,  1858,  and  held  the  office  until  December, 
1859,  the  Board  having  failed  to  appoint  his  successor  before  that  time,  when 
relator  was  appointed,  ffeld,  that  relator  is  entitled  to  the  office,  tliat  the  failure 
to  appoint  in  October,  1858  and  1859,  did  not  exhaust  the  power  of  the  electoral 
body — the  time  named  being  directory,  and  not  of  the  essence  of  tlie  power. 

1  Idem. — The  rule  is,  that  when  time  is  prescribed  to  a  public  body  in  the  exercise 
of  a  function  in  which  the  public  is  concerned,  the  period  designated  is  not  of 
the  essence  of  the  authority,  but  is  a  mere  directory  provision. 

Appeal  from  tlie  Sixth  District. 

The  essential  facts  appear  in  the  opinion. 

^George  i?.  MoorCy  for  Appellant,  argued — 1st.  That  [222] 
the  Board  of  Supervisors  had  no  power  to  elect  a 
superintendent  of  the  cemetery,  except  in  October  of  each 
year,  in  pursuance  of  the  ordinance  of  June,  1858,  unless 
they  first  create  a  vacancy  in  the  office  by  removal  of  the  in- 
cumbent, citing  Doane  v.  Scannell,  7  Cal.  395;  People  ex  rel. 
Vesey  v.  Church,  6  Id.  76;  and  2d.  That  the  election  of  rel- 
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^  Approved,  Tooby  o.  Chftso,  80  Cal.  526. 
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ator  did  not  ipso  facto  operate  as  a  removal  of  the  defendant, 
citing  People  ex  rel.  Whiting  v.  Canaque,  2  Hill,  103;  25 
Mass.,  1  Gush.,  550;  Justices  of  Jefferson  County  v.  Clark, 
1  Mon.  82. 

J,  W.  Coffrothj  for  Kespondent,  argued — 1st.  That  the 
terms  of  the  ordinance,  requiring  an  election  in  October  of 
each  year,  are  directory,  citing  Gorham  v.  Campbell,  2  CaL 
135;  6  Conn.  437, 438;  9  Johns.  147;  8  Vt.  280, 299;  6  Wend. 
486;  12  Id.  481;  Douglass,  140;  Kent's  Com.  339,  340;  and 
2d.  That  the  term  of  the  defendant  expired  in  October,  1858, 
after  which  time,  he  was  a  mere  hcum  tenenk;  and  that  the 
oflSce  de  jure  being  vacant,  an  election  was  properly  had, 
citing  Langdon  v.  Beid,  6  Cal.  280;  Aylett  v.  Langdon,  8 
Id.  11;  People  v.  Brenham,  3  Id.  477;  1  Id.  519. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
and  Field,  C.  J.,  concurring. 

This  is  a  claim  by  the  relator  to  the  office  of  superintend- 
ent of  the  city  cemetery  of  the  city  and  county  of  Sacra- 
mento. The  facts  arise  on  the  complaint,  and  the  question 
of  their  sufficiency  was  raised  by  demurrer,  which  was  over- 
ruled below,  and  judgment  rendered  for  plaintiff;  from 
which  defendant  now  appeals. 

On  the  eighth  of  January,  1858,  the  defendant  was  ap- 
pointed to  this  office  by  the  Board  of  Supervisors,  under  an 
ordinance  of  that  Board,  passed  on  the  twenty-third  of  June, 
1858.  The  second  section  of  the  ordinance  is  as  follows: 
**The  Board  of  Supervisors  shall  appoint  a  suitable  and 
competent  person  to  superintend  said  cemetery,  under  direc- 
tion of  the  cemetery  committee,  annually,  in  the  month  of 
October,  who  shall  hold  office  for  the  term  of  one  year, 
unless  removed  by  a  two-third  vote.  The  Board  of  Super- 
visors shall  appoint  a  superintendent  at  their  first  meeting 
after  the  passage  and  approval  of  this  ordinance,  who  shall 
hold  office  until  October  next,  and  until  his  successor  is  ap- 
pointed and  qualified.  No  sexton  or  undertaker  shall  be 
appointed  to  this  office,  unless  he  surrender  to  the 
[223]  city  all  records  or  *account3  of  interments  in  his  pos- 
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session  or  under  his  control,  or  a  sworn  copy  thereof,  which 
shall  be  done  before  his  official  bond  be  approved. 

"The  Superintendent  shall  execute  a  bond  approved  by 
the  Board  of  Supervisors,  with  two  or  more  sureties,  in  the 
penal  sum  of  13000,  conditioned  for  the  faithful  ^performance 
of  the  duties  imposed,  or  which  may  be  imposed  upon  him 
by  law  or  ordinance." 

The  incumbent  held  over  after  October,  and.  until  Decem- 
ber, 1859,  there  having  been  no  election  or  appointment  by 
the  Board  until  that  time,  when  the  Board  of  Supervisors 
proceeded  to  elect  the  respondent.  The  mere  failure  to 
elect  in  October  did  not  exhaust  the  power  of  the  electoral 
body.  The  time  mentioned  is  not  of  the  essence  of  the 
power:  it  is  a  mere  directory  provision,  which  ought  to  have 
been  followed  according  to  the  law;  but  the  omission  to  pur- 
sue which  is  not  fatal;  for  the  rule  is  general  that,  when  time 
is  prescribed  to  a  public  body  in  the  exercise  of  a  function 
in  which  the  public  is  concerned,  the  period  designated  is 
not  of  the  essence  of  the  authority,  but  is  a  mere  directoiy 
provision.     (See  2  Cal.  135.) 

After  the  lapse  of  the  period  prescribed  for  the  election — 
in  October,  1858 — Murray  was  a  mere  locum  tenens,  author- 
ized to  hold  only  until  a  successor  was  legally  appointed. 
The  election  in  December  was  a  legal  act,  whereby  the  office 
could  be  filled;  and  the  selection  of  the  appointee,  and  his 
qualification,  put  an  end  to  the  right  of  the  former  incumbent 
to  hold,  and  invested  the  relator  with  the  title  to  the  office. 

Many  technical  points  are  taken  by  the  appellant;  but  there 
is  nothiDg  in  them  which  requires  a  detailed  refutation. 

Judgment  affirmed. 


FOX  V.  BRISSAC. 

LA2a>L0RD  AND  TxNAivT,  I^ioHTS  UNDEB  LsASE.— A  landlord  has  no  right  to  enter 
for  a  breach  of  covenant  in  the  lease,  and  forcibly  eject  the  tenant,  the  lease  re- 
serving no  right  of  entiy  for  such  breach. 

iDEM.^If  the  landlord  does  so  enter  and  eject  the  tenant,  the  tenant  may  recover 
damages  for  the  vegetables  and  grape  vines  growing  on  the  land,  and  planted  by 
the  tenanti  for  sale,  he  not  being  permitted  to  enter  and  gather  them. 
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Appeal  from  the  1  welf th  District. 

9 

The  locus  in  quo  was  owned  bj  defendant  at  the 
[224]  time  of  the  alleged  *trespas8,  his  title  coming  from 
Edwards  &  Hackett  by  conveyanoe,  in  August,  1859. 

In  November,  1853,  Edwards  &  Hackett,  being  the  owners, 
leased  the  premises  to  Miller  for  two  years,  the  lease  con- 
taining covenants,  among  others,  that  the  lessee  should  not 
assign  or  underlet  withoat  the  written  consetit  of  the  lessors; 
and  that  if  any  of  the  covenants  in  the  lease  were  violated, 
the  lease  should  be  null  and  void,  at  the  option  of  the  lessors. 

Miller,  without  the  consent  of  the  lessors,  assigned  a  por- 
tion of  the  premises  to  the  plaintiff,  who,  at  the  time  of  the 
alleged  trespass,  was  in  possession  under  such  assignment, 
and  had  growing  crops,  and  grape  vines  in  a  nursery.  At 
the  time  of  this  assignment,  plaintiff  knew  of  the  terms  and 
covenants  of  the  original  lease  to  Miller. 

In  June,  1854,  the  lease  from  Edwards  &  Hackett  to  Miller 
was  canceled,  the  latter  selling  out  to  the  former. 

Plaintiff  forcibly  ejected  defendant  from  the  premises,  and 
refused  to  permit  him  to  gather  the  crops  and  grape  vines 
he  had  planted. 

The  Court  charged  the  jury  that,  if  the  plaintiff  was  in  the 
peaceable  possession  of  the  premises,  and  the  defendant 
forcibly  ejected  him  and  took  possession,  the  plaintiff  was 
entitled  to  recover;  also,  that  there  was  no  such  forfeiture 
of  the  lease,  or  leasehold  estate,  as  would  authorize  Edwards 
&  Hackett,  or  those  holding  under  them,  to  enter  forcibly 
on  the  possession  of  the  plaintiff;  also,  that,  if  the  jury  found 
for  the  plaintiff  under  the  foregoing  charges,  he  was  entitled 
to  recover  the  value  of  the  growing  crops  and  grape  vines. 

Exception  taken. 

Verdict  for  plaintiff,  one  hundred  and  fifty  dollars;  judg- 
ment accordingly.    Defendant  appeals. 

D.  Lake,  for  Appellant. 

I.  The  assignment  of  the  leasehold  estate  by  Miller  to 
Fox,  operated  as  a  forfeiture  of  tlie  lease,  and  gave  the 
lessors  and  their  assigns  tm  immediate  right  of  entry,  (Tay- 
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lor's  Land,  and  Ten.,  sec.  489,  and  cases  cited  in  491,  et  seq.; 
Clark  V,  Cummings,  5  Barb.  339,  356,)  and  no  notice  to  qnit 
was  necessary  in  order  to  assert  the  lessors'  right  of  reentry. 
(Garner  v,  Hannah,  6  Duer,  262.) 

II.  The  landlord  having  the  right  to  reenter  for  breach 
of  the  covenant  not  to  assign,  no  action  of  trespass  quare 
dausum  fregit  will  lie  against  him  for  exercising  that 
right  forcibly.  The  only  remedy  is  *under  the  statute  [225] 
concerning  forcible  entries  and  detainers,  by  virtue  of 
which  the  person  dispossessed  may  be  restored  to  his  posses- 
sion, and  the  intruder  punished  for  using  force.  (Ives  v. 
Ives,  13  Johns.  235;  Jackson  v.  Morse,  16  Id.  235;  Gault  r. 
Jenkins,  12  Wend.  488;  Garner  v,  Hannah,  6  Duer,  2G2; 
Langdon  v.  Potter,  3  Mass.  215;  Sampson  v.  Uenry,  13 
Pick.  36.) 

But  if  the  action  is  maintainable,  still  the  Judge  erred  in 
his  charge  to  the  jury  on  the  question  of  damages. 

The  growing  grape  vines  were  a  part  of  the  realty,  and 
belong  to  the  owner  of  the  reversion. 

Besides,  the  defendant  did  not  destroy  either  the  growing 
crop  or  the  grape  vines.  There  was  a  simple  entry  and 
ouster,  and  the  plaintiff  was  not  permitted  to  reenter  and 
gather  his  crops.  (Case  v.  Shepherd,  2  Johns.  Cas. ;  Holmes 
V.  Seely,  19  Wend.  507,  cases.) 

SJiattuchy  Spencer  &  Beichert,  for  Bespondent. 

I.  The  landlord  has  no  right  to  forcibly  reenter  for  breach 
of  covenants  in  a  lease.  (Wood's  Dig.  467,  art.  2525,  sec.  1; 
Id.  469,  art.  2534,  sec.  13;  Taylor's  Land,  and  Ten.,  sec.  531; 
also,  note  a,  same  page,  citing  Sampson  v.  Henry,  11  Pick. 
379;  Newton  v.  Harland,  1  Mann.  &  G.  625;  1  Scott  N.  E. 
491;  4  Kent,  119;  8  Ed.  note  a;  McCauley  v.  Weller,  12  Cal. 

600.) 

II.  The  grape  vines  were  planted  by  the  tenant  in  a  nur- 
sery, and  belonged  to  him.  (Tay.  Land,  and  Ten.,  sec.  546 
and  cases,  536  and  cases;  2  East,  90;  7  Taunt.  191.) 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Ftet.d, 
C.  J.,  concurring- 
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This  was  trespass  brought  by  plaintiff  to  recover  damages 
for  an  entry  upon  real  estate  in  his  possession.  The  ques- 
tion involved  is  as  to  the  right  of  the  landlord  to  enter  for  a 
breach  of  covenant  in  the  lease,  sluA,  forcibly  eject  the  tenant. 

The  early  English  authorities  assert  this  right  on  the  part 
of  tho  landlord.  But  modern  decisions,  and  the  reason  and 
policy  of  the  law,  are  opposed  to  it.  (See  4  Kent,  119;  Tay. 
Laud,  and  Ten.,  sec.  531;  Sampson  v.  Henry,  11  Pick.  379.) 
The  law  gives  ample  redress,  and  a  summary  process  for  the 
vindication  of  the  rights  of  the  landlord  in  such  instances; 
and  no  more  reason  is  perceived  for  allowing  this  extraordi- 
nary mode  for  redressing  personal  grievances  in  the 
[]2^G]  ^case  of  real  estate  than  in  the  case  of  chattels.  To 
hold  the  doctrine  contended  for,  would  be  of  danger- 
ous tendency,  and  lead  to  breaches  of  the  peace  and  oppres- 
sion. 

We  see  no  error  in  the  charge,  allowing  a  recovery  for  the 
value  of  the  vegetables,  and  of  grape  vines  growing  in  the 
nursery.  The  vines  seem  to  have  been  planted  for  sale,  and 
cannot  be  considered  in  any  different  relation  to  the  freehold 
from  crops  of  grain,  etc. 

Judgment  afiBrmed. 

On  petition  for  rehearing,  Baldwin,  J.,  delivered  the 
opinion  of  the  Court — ^Field,  C.  J.,  concurring. 

Behearing  refused.  To  prevent  any  misapprehension  from 
the  original  opinion,  it  is  proper  to  state  that  the  entry  by 
this  defendant,  for  which  a  recovery  below  was  had,  was 
under  a  lease  to  plaintiff,  reserving  no  right  of  entry  for  a 
breach  of  the  covenant,  for  which  breach  the  defendant 
claims  his  right  to  enter  and  eject  the  plaintiff. 


NOEEIS  V.  HAEEIS  et  al. 

)  Will,  by  what  Law  Intkbpbkted. — A  will  made  in  Texas,  operating  upon  prop- 
erty there  tutaated,  must  be  interpreted  by  the  law  of  that  State.  To  that  law, 
rcfen  nee  must  be  had  to  determine  the  capacity  of  the  testator,  the  extent  of  Ids 
power  of  disposition,  and  the  conditions  upon  which  the  power  of  alienation 
vested  in  the  guardian  of  hia  children,  appointed  by  the  willi  la  to  be  ezei^cised. 

356 


Jan.  I860.]  Nokbis  v.  Hahris.  227 

'  Common  Law,  Pbksumptiok  as  to.— In  the  absence  of  proof  to  the  contrary,  the 
common  law  is  presumed  to  exist  in  those  States  of  the  Union  which  wei'o  origi- 
nally colonies  of  England,  or  were  carved  out  of  such  colonies. 

*Idxm. — The  same  presumption  prevails  as  to  the  existence  of  the  common  law 
in  those  States  which  have  been  established  in  territory  acquired  since  the  revo- 
lution, where  such  territory  was  not,  at  the  time  of  its  acquisition,  occupied  by 
an  organized  and  civilized  community;  but  where  the  population,  upon  the  estab- 
lishment of  government,  was  formed  by  emigration  from  the  original  States. 

Idem. — No  such  presumption  can  prevail  as  to  the  States  of  Florida,  Louisiana, 
and  Texas.  In  those  States,  at  the  time  of  their  aooession  to  the  country,  organ- 
ized governments  existed,  the  laws  of  which  remained  in  force  until  t^ey  were 
abrogated  by  proper  authority,  and  new  laws  were  promulgated. 

*  State  Laws,  Pbesumptiom  as  xo.—In  the  absence  of  proof  as  to  the  laws  of 
Texas,  the  Courts  of  this  State,  in  interpreting  a  will  made  in  that  State,  will  pre- 
sume its  laws  to  be  in  accordance  with  the  laws  of  California. 

Will,  Construction  of,  Poweb  of  Sale. — ^D.,  a  resident  of  Texas,  and  possessed 
of  property  situated  in  that  State,  makes  a  will,  giving  all  his  estate,  real  and  per- 
sonal, to  his  wife  and  children,  in  equal  interest,  one  with  the  other,  and  invest- 
ing his  wife  with  the  sole  and  entire  control  of  the  whole  estate  during  her  lile, 
for  the  benefit  of  herself  and  children,  free  from  the  control  and  guidance  of  the 
Courts  of  law  in  that  or  any  other  State,  where  she  may  happen  to  i-eside  at  the 
time  of  his  death,  with  full  and  complete  power  in  her  own  name,  and  as  guardian 
of  lus  children,  to  sell  and  convey,  or  exchange,  any  portion  or  all  of  his  estate, 
and  to  give  title  to  the  same,  and  to  purchase  with  the  proceeds  such  other  prop- 
erty as  she  might  deem  best  for  her  own  interest  and  that  of  his  children,  '*  with- 
out the  intervention  or  interposition  of  any  Court  whatever,"  and  appointing  her 
executrix  of  his  will  and  guardian  of  his  children.  EeUl,  that,  under  the  will, 
the  wife  has  power  to  sell  the  entire  property  of  the  estate;  and  that,  describing 
herself  in  a  bill  of  sale  as  "  executrix,"  etc.,  does  not  limit  the  estate  sold  to  her 
interest  as  such  executrix;  the  designation  being  intended  merely  to  identify 
herself  as  the  individual  mentioned  in  the  will.  The  designation  does  not  operate 
as  a  limitation  upon  her  power. 

<  QcABDiAN  AND  Wabd,  STATTTqc  CovBTBXTXD.— The  Statute  of  this  State,  relative 
to  guardians,  and  the  disposition  of  the  'estate  left  to  wards,  only  applies  wheu 
there  is  no  direction  by  will  as  to  such  disposition. 

Idem,  Effect  of  Apfoiktme>t  in  Will.— Where  a  will  appoints  a  guardian,  there 
is  no  necessity  for  the  issuance  of  any  letters  of  guardianship  to  authorize  the 
guardian  to  act.    The  guardian's  authority  comes  directly  from  the  will. 

Will,  Powes  of  Dispositiok  by. — ^Li  this  State  there  is  no  limitation  upon  the  power 
of  didixwition  by  will. 

CozrrEAcr  Entiizx  is  Indivisible.  —  An  entire  contract  is  indivisible— the  whole 
mu»t  stand  or  fall  together.  But  a  contract,  made  at  the  same  time,  for  different 
articlot^,  at  different  prices,  is  not  an  entire  contract,  unless  the  taking  of  the 
'  whole  is  essential  from  the  character  of  the  property,  or  is  made  so  by  the  agreo- 
ment  of  tlio  parties,  or  unless  it  is  of  such  a  nature  that  a  failure  to  obtain  a  part 
of  the  articles  would  materially  affect  the  objects  of  the  contract,  and  thus  have 
inflUL'Dced  the  sale,  had  such  a  failure  been  anticiiMited. 

Tdem,  what  Conbtitutes.— a  sale  of  nine  slaves  for  a  gross  sum  is  an  entire 


'  Cit<>d,  Hickman  v.  Alpanph.  21  Cal.  22C;  Hill  r.  Origsby,  32  Cal.  60;  Shumway 
V.  Loakc  y.  67  Cal.  400;  Marsters  v.  Lash,  61  Cal.  621. 
'  Approved,  Hamilton  v.  Kneeland,  1  X(  v.  57. 
>  Approved,  Larco  v.  Caaaueuuva,  SO  Cal.  £67. 
«  CiUKl.  Payne  v.  Paytie,  18  Cal.  S03;  Fallon  v.  Butler,  21  CaL  81. 
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contract.    There  being  no  means  afforded  for  determining  the  price  of  each  one, 
the  a^^Ytment  is  implied  that  the  whole  are  to  be  taken,  or  none. 

CoNTiLvcT,  CoxsTBUcnoN  OF. — WhtTC,  lu  a  bill  of  sale  of  all  tlie  cattle  of  a  oer- 
V^  tain  etitute,  estimated  at  seven  thousand  bead,  a  total  price  being  fixed,  it  was 
stipulated  that  the  vendee,  on  arriving  in  Texas  where  the  cattle  were,  might 
choose  to  Cuke  all  the  cattle  of  the  estate  without  counting  them,  in  which  evtnt 
he  was  to  notify  the  agents  of  the  vendors  of  his  choice,  and  pay  an  additional 
$1000;  but  if  a  count  was  had,  and  the  cattle  exceeded  or  fell  short  of  the  esti- 
mated number,  the  excess  or  deficiency  should  be  paid  for  at  the  rate  of  eight 
dollars  per  head;  and  no  count  was  ever  made,  and  no  notification  ever  given  by 
the  vendee,  that  he  took  the  cattle  without  a  count.  Ileldj  tliat  tlie  vendor,  on 
the  facts,  cannot  recover  the  $iOOO;  that  the  only  obligation  of  the  vendee,  in  the 
first  instance,  is  to  receive  tlie  cattle  and  pay  for  any  excess  over  the  estimatt^ 
number,  if  counted;  that  his  liability  for  the  $^000  dc'ix^nded  entirely  on  hid 
choice  to  take  the  cattle  without  a  count,  and  that  this  choice  was  a  mere  privilege, 
to  be  exercised  or  not,  at  his  option. 

Idem. — The  vendor,  after  waiting  a  reasonable  time  for  the  vendee  to  make  his 
choice,  ho  neglecting  or  refusing  to  make  it,  could  fix  his  liability  by  making  the 
count  himself. 

Idem,  Doctbike  of  Election.— The  doctrine  of  election  has  no  application  here. 
That  doctriue  applies  only  to  cases  where  the  party,  upon  whom  rests  the  per- 
formance, standjt  in  the  same  position  to  both  alternatives  presented,  and  is  bound 
to  indicate  his  choice  between  them.  Hero,  tiie  vendee  was  bound  to  choose  only 
in  the  event  he  desired  to  take  the  cattle  without  a  count.  If  he  did  not  so  desire, 
he  was  not  required  to  give  notice  to  that  efifect.  His  obligation  to  pay  for  any 
excess  was  absolute,  witliout  any  expression  of  choice;  but  his  obligation  to  pay 
the  $1000  was  conditional,  dependent  solely  upon  the  indication  of  his  desire  to 
dispense  ydih  the  count. 

Idem,  whebe  Appucable.  —  Where  the  doctrine  of  election  is  applicable,  the 
right  of  election,  upon  failure  of  the  party  upon  whom  the  performance  rests,  to 
indicate  his  choice,  passes  to  the  other  side,  as  in  this  way  only  can  the  obligation 
become  absolute  and  determinate. 

• 

Appeal  from  the  Sixth  District. 

The  case  will  be  understood  from  the  facts  stated  in  the 
opinion  of  the  Court. 

The  complaint  charged  defendant,  L.  B.  Harris,  with 
fraud,  in  misrepresenting  to  plaintiff  the  character  and  value 
of  the  stock  in  Texas,  and  also  the  authority  of  Amanda  C. 
Harris,  as  executrix  of  the  last  will  and  testament  of  Dell, 
and  as  guardian  of  his  children,  to  sell  or  exchange  the  prop- 
erty of  the  estate.  It  also  alleged,  that  the  agents  of  defend- 
ants failed  and  refused  to  deliver  the  stock  on  demand.  The 
averments  amount  to  this,  that  the  contract  between  plaintiff 
and  defendants  was  void,  for  fraud  as  above;  for  inability 
on  the  part  of  defendants  to  comply  with  the  contract,  by 
delivering  to  plaintiff  all  the  negroes,  horses,  cattle,  etc. — 
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some  of  tlie  negroes  having  been  sold,  and  the  number  of 
the  stock  being  greatly  less  than  called  for  in  the  contract; 
and  for  want  of  power  in  Amanda  C.  Harris  to  sell  the  prop- 
erty, and  give  plaintiff  good  title  to  the  same  under  the  will 
of  Dell. 

Defendants  in  their  answer  deny  fraud,  and  aver  that  their 
agents  in  Texas  were  ready  and  willing  to  deliver  the  prop- 
erty as  per  contract,  but  that  plaintiff  never  demanded  such 
delivery;  that  they  offered  to  pay  plaintiff  the  value  of  the 
negroes  sold,  as  also  for  any  deficiency  in  the  number  of 
horses  and  cattle;  and  that  the  defendant,  Amanda  C  Harris, 
had  full  power  to  sell  or  exchange  as  per  contract;  and  that 
all  due  and  necessary  proceedings  were  taken,  according  to 
the  Constitution  and  laws  of  Texas,  etc.,  to  authorize 
and  empower  the  said  ^Amanda  C.  Harris  to  act  as  [229] 
executrix  of  said  will,  and  guardian  of  said  children, 
either  in  the  said  State  of  Texas  or  elsewhere,  and  to  make 
due  and  valid  sales.  Defendants  prayed,  in  their  answer, 
that  the  bill  be  dismissed,  and  that  they  have  judgment  for 
$4000,  in  pursuance  of  the  contract. 

The  will  of  Dell  is  as  follows : 

''In  the  name  of  God,  amen.  I,  Charles  L.  Dell,  of  the 
town  of  Houston,  in  the  county  of  Harris  and  State  of  Texas, 
of  the  age  of  thirty-three  years,  and  being  of  sound  memory 
and  discretion,  do  make,  publish,  and  declare  this  my  last 
will  and  testament,  in  manner  following,  that  is  to  say: 
First,  after  the  payment  of  all  my  just  and  lawful  debts,  I 
give  and  bequeath  and  devise  unto  my  wife  Amanda  C.  Dell, 
and  to  my  children  now  living  and  those  bom  subsequent  to 
the  execution  of  this  my  last  will  and  testament,  that  may  be 
begotten  by  me  upon  the  body  of  the  said  Amanda,  all  my 
estate,  real  and  personal,  of  every  kind  and  description,  in 
equal  interest,  one  with  the  other. 

"  Second.  I  give  and  bequeath  unto  my  said  wife,  Amanda, 
the  sole  and  entire  control  of  all  my  said  estate,  real  and 
personal,  during  her  life,  for  the  benefit  of  herself  and  my 
children,  begotten  by  her,  free  from  the  control  or  guidance 
of  any  Court  of  Probate,  or  any  other  Court  or  Courts  of 
this  or  any  other  State  where  she  may  happen  to  reside  at 
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the  time  of  my  death;  it  being  my  wish  and  will  that  all  mj 
property  shall  remain  undivided  until  her  death,  unless  she, 
by  her  own  wish  and  accord,  wishes  to  divide  it  sooner.  In 
which  case,  I  hereby  give  her  the  power  so  to  do,  in  accord- 
ance with  the  provisions  of  this,  my  last  will. 

'*  Third.  I  give  and  bequeath  to  my  said  wife,  Amanda, 
full  and  complete  powers,  in  her  own  name,  and  as  guardian 
of  my  children,  to  sell  and  convey  or  exchange  any  portion, 
or  all  of  my  said  estate,  and  to  give  title  to  the  same,  and  to 
purchase,  with  the  proceeds,  such  other  property  as  she 
deems  best  for  her  own,  and  the  interests  of  our  said  chil- 
dren begotten  between  us,  without  the  intervention  or  inter- 
position of  any  Court  whatever — save  and  except  my  stock 
of  cattle,  which  are  not  to  be  sold  until  after  the  lapse  of 
two  years  after  my  death,  unless  they  can  be  sold  for  eight 
dollars  ($8  00)  per  head,  in  which  event,  I  give  her  full 
power  to  sell  them;  also  with  the  exception  of  a  certain  tract 
or  parcel  of  land,  containing  four  hundred  and  fifty-four 
acres,  in  the  county  of  Fort  Bend,  State  of  Texas,  situated 
on  the  Brazos  River,  which  I  purchased   of  T.   S. 

[230]   Pratt  and  wife  Susan, day  of  A.  D.  *1853— which 

it  is  my  will  and  wish  shall  not  be  sold  until  the  lapse 
of  twenty  years. 

"  Fourth.  Should  all  my  children  begotten,  or  which  may 
hereafter  be  begotten  between  myself  and  my  said  wife, 
Amanda,  die  unmarried  and  minors,  my  wife,  Amanda,  sur- 
viving them,  then,  and  in  that  case  I  give  and  bequeath  to 
my  said  wife  one  entire  half  of  all  my  estate,  to  be  disposed 
of  as  she  likes;  and  the  other  half  I  give  and  bequeath  to 
William  T.  Rawks,  of  the  county  of  Marion,  in  the  State  of 
Florida,  and  the  heirs  of  Samuel  W.  Allen — that  is  so  to 
say,  the  property  so  bequeathed,  to  be  divided  into  two 
equal  parts,  one  of  which  shall  go  to  the  said  Rawks,  and 
the  other  to  the  heirs  of  the  said  Samuel  W.  Allen,  who  is 
now  a  resident  of  Harris  county.  State  of  Texas. 

"  Lastly.  I  do  hereby  appoint  my  aforesaid  wife,  Amanda 
C.  Dell,  Cornelius  Ennis,  of  the  county  of  Harris,  State  of 
Texas,  and  Samuel  R.  Piles,  of  the  county  of  Alachua,  State 
of  Florida,  executors  of  this,  my  last  will  and  testament,  and 
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guardians  of  my  above  named  children,  now  living  or  Trhich 
may  hereafter  be  born ;  and  having  full  confidence  in  their 
integrity  and  honor,  I  do  not  wish  bond  or  security  to  \>e 
required  of  either,  or  any  of  them,  for  the  faithful  carrying 
out  of  the  provisions  of  this  my  last  will.  My  said  wife 
Amanda  alone  to  act  as  executrix  of  my  estate,  and  as 
guardian  of  my  children  as  aforesaid,  during  her  life,  with 
or  without  the  consent  or  approbation  of  the  above  other 
two  executors  and  guardians,  and  not  to  be  controlled  by  the 
dissent  or  disapprobation  of  either  or  both;  but  in  the  event 
of  the  death  of  my  said  wife  Amanda,  before  all  or  any  of 
my  children  are  married,  or  arrive  at  the  age  of  twenty-one 
years,  then,  in  that  case,  I  wish  the  above  named  Piles  or 
Ennis,  both  or  either,  to  act  as  executor  or  executors,  and  ad 
guardian  or  guardians,  of  all,  or  either,  or  any  of  my  said 
children,  who  are  not  married  and  have  not  arrived  at  the 
age  of  twenty-one  years,  at  the  death  of  my  said  wife,  with 
powers  as  full  and  ample  and  upon  the  same  terms  and  con- 
ditions as  I  have  granted  to  my  said  wife  Amanda;  and  in  no 
event  do  I  wish  the  paternal  grandfather,  Bennett  M.  Dell, 
of  the  county  of  Alachua,  State  of  Florida,  nor  the  maternal 
grandfather,  Alexander  Brifan,  of  the  county  of  Chatham 
and  State  of  Georgia,  of  my  children,  to  have  any  control  of 
the  persons  or  property  of  any  or  either  of  my  children  now 
living,  or  may  hereafter  be  born;  and  more  particularly  and 
positively  do  I  wish  that  C.  F.  Dewer,  of  the  county  of 
Harris,  State  of  Texas,  should  be  forever  excluded  from  all 
or  any  control,  or  interference  under  any  possible 
♦circumstances  over  the  persons  or  property  of  my  [231] 
children  herein  provided  for. 

'*In  testimony  of  all  which,  I  have  hereunto  set  my  hand 
and  seal,  at  Houston,  county  of  Harris,  State  of  Texas,  on 
this  the  tenth  (10)  day  of  June,  in  the  year  of  our  Lord,  one 
thousand  eighteen  hundred  and  fifty-three,  (A.  D.  1853.) 

[Witnessed  by  three  persons.] 

(Signed)  Charles  L.  Dell."    [Seal.] 

The  contract  is  as  follows : 

**Know  all  men  by  these  presents,  that  we,  Lewis  B. 
Harris  and  Amanda  C.  Harris,  his  wife,  executrix  of  the  last 
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will  and  testament  of  Charles  L.  Dell,  late  of  Harris  county, 
State  of  Texas,  deceased,  for  and  in  consideration  of  the 
sum  of  six  thousand  dollars  to  us  in  hand  paid  by  Samuel 
Norris,  of  the  State  of  California,  the  receipt  whereof  is 
hereby  acknowledged,  do  by  these  presents,  grant,  bargain, 
and  sell  unto  the  said  Samuel  Norris,  his  heirs  and  assigns, 
the  following  property,  to  wit:  A  negro  woman  named 
Dorcas,  about  thirty-five  years  of  age,  and  her  two  children, 
one  a  boy,  named  Henry,  about  ten  or  eleven  years  of  age, 
the  other  a  boy  named  Tom,  seven  or  eight  years  of  age; 
also  a  negro  woman  named  Ann,  about  twenty-three  years  of 
age,  and  her  child  Eugene,  about  seven  or  eight  years  of 
age;  also  a  negro  girl,  about  sixteen  years  of  age,  named 
Ellen;  a  negro  boy  named  Pink,  about  thirteen  years  of  age; 
a  negro  boy  named  John,  about  fifteen  years  of  age;  a  negro 
boy  named  Henry,  about  ten  years  of  age.  And  for  the 
consideration  of  nine  thousand  dollars  to  us  in  hand  paid  by 
said  Samuel  Norris,  the  receipt  whereof  we  hereby  acknowl- 
edge, we  grant,  bargain,  and  sell  unto  the  said  Samuel 
Norris,  two  hundred  and  fifty  head  of  stock,  horses,  mares, 
and  colts,  mules,  and  jacks,  comprising  all  the  stock,  horses, 
mares,  colts,  jacks,  and  mules  belonging  to  the  estate  of  said 
deceased.  And  for  the  further  sum  of  fifty-six  thousand 
($56,000)  dollars,  to  us  in  hand  paid  by  said  Samuel  Norris, 
the  receipt  whereof  is  hereby  acknowledged,  we  do  further 
grant,  bargain,  and  sell  unto  the  said  Samuel  Norris,  his 
heirs  and  assigns,  seven  thousand  head  of  cattle,  consisting 
of  cows  and  calves,  bulls,  beeves,  and  bullocks,  comprising 
all  the  cattle  belonging  to  said  estate;  also  all  the  cattle 
brands  belonging  to,  or  used  by  said  estate  as  follows,  to 
wit:  also  all  the  cattle  pens,  or  cattle  inclosures;  all  the 
saddles  and  bridles,  lariats,  lassoes,  etc.,  belonging  to  said 
estate;  to  have  and  to  hold  all  the  described  property  unto 
him,  the  said  Samuel  Norris,  his  heirs  and  assigns  forever; 

and  we,  the  said  Lewis  B.  Harris  and  Amanda  C. 
[232]   ^Harris,  executrix  as  aforesaid,  do  warrant  the  said 

described  negroes  to  be  sound  in  mind  and  body,  and 
to  be  slaves  for  life,  and  we  the  said  Lewis  B.  Harris  and 
Amanda  C.  Harris,  for  ourselves  and  heirs,  executors,  and 
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administrators,  all  and  singular  the  said  bargained  property 
unto  the  said  Samuel  Norris,  his  heirs  or  assigns,  against 
ourselves,  and  against  all  and  every  person  or  persons  whom- 
soever, we  will  warrant  and  forever  defend  by  these  presents. 

"It  is  understood  that  the  negroes  heretofore  described 
are  the  negroes  belonging  to  the  estate  of  said  deceased.  It 
is  further  understood,  that  the  said  described  cattle  are  run- 
ning in  the  counties  of  Harris,  Brazoria,  Fort  Bend,  and 
Galveston,  in  the  State  of  Texas.  It  is  further  understood, 
and  it  is  hereby  agreed  in  consideration  of  the  premises, 
that  upon  the  arrival  of  the  said  Samuel  Norris,  or  his  agent, 
in  the  said  State  of  Texas,  for  the  purpose  of  taking  posses- 
sion of  said  property,  if  he  shall  choose  to  take  all  the  neat 
cattle  belonging  to  the  estate  of  said  deceased,  in  the  State 
of  Texas,  without  numbering  or  counting  the  same,  he  shall 
thereupon  by  himself,  or  his  agent,  notify  D.  W.  C.  Harris, 
or  agent  in  possession  of  said  cattle,  of  his  intention  to  take 
all  said  cattle  belonging  to  said  estate  without  numbering  or 
counting  them,  and  in  consideration  thereof  shall  pay  to  us 
the  further  sum  of  four  thousand  dollars.  But  should  the 
said  Norris  number  and  count  said  neat  cattle  hereinbefore 
described,  and  the  cattle  belonging  to  said  estate  exceed  the 
number  of  seven  thousand  head,  then  the  said  Samuel  Norris 
shall  pay  to  us,  or  our  executors,  administrators,  or  assigns, 
eight  dollars  per  head,  large  and  small,  for  each  head  of 
cattle  over  and  above  the  number  of  seven  thousand  head. 
But  if  upon  numbering  or  counting  the  said  cattle  belonging 
to  said  estate,  they  shall  fall  short  of  the  number  of  seven 
thousand  head,  then  we  agree  to  repay  said  Samuel  Norris, 
his  heirs  or  assigns,  eight  dollars  per  head,  for  each  head  of 
cattle  which  shall  fall  short  of  seven  thousand  head. 

**It  is  hereby  further  agreed,  that  if  the  stock  of  horses, 
mares,  colts,  mules,  and  jacks,  belonging  to  said  estate, 
upon  being  counted,  shall  exceed  the  number  of  two  hun- 
dred and  fifty  head,  then  the  said  Samuel  Norris  shall  pay 
to  us  thirty-six  dollars  for  each  and  every  head  over  and 
above  two  hundred  and  fifty;  and  on  the  other  hand,  if  the 
said  stock  of  horses,  mares,  colts,  mules,  and  jacks,  shall 
fall  short  of  two  hundred  and  fifty  head,  we  agree  tr  refund 
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to  said  Norris,  his  heirs  or  assigns,  thirty-six  dollars  per 
head  for  each  head  of  said  horses,  mares,  colts,  mules,  and 

jacks,  that  shall  fall  short  of  two  hundred  and  fifty. 
[233]       ***In  witness  whereof,  we  have  hereunto  set  our 

hands  and  seals,  this  nineteenth  day  of  April,  A.  D. 
1856.  The  word  '  hundred '  erased,  and  the  words  *  fifty-six 
thousand '  inserted  in  lieu  thereof,  before  signing  and  deliv- 
ering. It  is  understood  and  agreed  that  the  said  Samuel 
Norris  shall  have  all  the  increase,  natural  or  otherwise,  of 
all  the  said  described  stock,  from  and  after  the  date  of  these 
presents.  ''Lew.  B.  Hakris.  [Seal.] 

"Amanda  C.  Harris."   [Seal.] 

Depositions  having  been  taken  by  both  parties,  and  the 
cause  being  called  for  trial,  a  decree  was  entered,  in  sub- 
stance, as  follows:  that  this  cause  came  on  to  be  heard  on 
tlie  complaint,  answer,  and  depositions  on  file,  and  on  mo- 
tion of  defendants,  no  one  appearing  for  plaintiff,  judgment 
was  entered  for  defendants  against  plaintiff,  for  the  sum  of 
$4000,  less  the  sum  for  which  three  of  the  negroes  had  been 
sold.  , 

Plaintiff,  on  affidavits  of  surprise,. etc.,  and  for  errors  in 
the  decree,  defendants  filing  counter  affidavits,  moved  for  a 
new  trial,  which  was  granted,  defendants  excepting,  and 
appealing  to  the  Supreme  Court. 

A  stipulation  was  signed  by  the  parties  that,  "on  the 
hearing  of  this  appeal,  the  Supreme  Court  may  revise  any 
errors  in  the  final  decree  of  December  4th,  and  the  entire 
record,  the  same  as  though  upon  a  direct  appeal  of  the 
plaintiff  therefrom,  rendering  upon  the  whole  record  such 
final  judgment  and  decree  as  in  law  and  equity  should  be 
made." 

TFinans,  for  Appellants. 

I.  Although  technically  this  appears  to  be  an  appeal  from 
an  order  granting  a  new  trial,  the  question  whether  a  new 
trial  was  properly  granted,  either  on  the  ground  of  surprise, 
or  otherwise,  is  superseded  by  the  subsequent  stipulation  of 
the  parties,  and  the  case  is  presented  to  this  Court  for  final 
adjudication  upon  its  whole  merits  as  exhibited  in  the  record. 
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II.  The  gravamen  of  this  action  is  fraud;  but  plaintiflf, 
having  by  his  own  evidence,  entirely  disproved  the  existence 
of  fraud  in  any  form,  has  fallen  back  upon  subordinate  pro- 
positions. 

III.  PlaintiiT  was  not  entitled  to  rescind  the  contract,  on 
the  ground  that  it  was  entire  for  the  whole  of  the  personal 
property;  that  there  was  a  partial  deficiency  thereof;  and 
that  defendants  were  thus  unable  to  make  a  literal  perform- 
ance of  their  covenants. 

*We  do  not  object  to  the  law  of  plaintiff,  but  to  its  [234] 
application.  The  cases  hold  that  an  entire  contract  is 
inseparable,  and  the  whole  thereof -must  stand  or  fall  together. 
The  question  then  arises,  what  is  an  entire  contract?  In 
Story  on  Cont.  17,  it  is  thus  defined:  "An  entire  contract, 
in  the  first  place,  must  be  an  absolute  contract,  for  the 
whole  or  nothing,  and  any  condition  annexed  to  it  must 
affect  the  whole.  It  contemplates  no  possible  divisibility, 
and  whenever  it  affords  means  of  estimating  the  value  of 
portions,  it  precludes  the  idea  of  divisibility  by  affixing  an 
unconditional  agreement  for  the  whole."  Now  in  one  sense, 
if  tested  by  this  rule,  the  contract  in  question  was  entire. 
It  was  a  sale,  in  addition  to  certain  negroes  therein  described, 
of  all  the  horses,  and  of  all  the  cattle  **  belonging  to  the 
said  estate,"  that  is,  the  estate  of  Charles  L.  Dell.  It  was 
therefore  defendants'  duty  to  deliver  plaintiff,  not  only  said 
negroes,  but  all  the  horses  and  cattle  '*  belonging  to  the  said 
estate."  Had  they  tendered  the  negroes  and  horses  only 
without  the  cattle,  or  the  horses  and  cattle  only  without  the 
negroes,  or  the  negroes,  horses,  and  cattle,  but  not  all  the 
horses  and  cattle  belonging  to  said  estate,  there  might  per- 
haps have  been  a  failure  to  perform.  (See  Johnson  v,  John- 
son, 3  Bos.  &  P.  169.) 

The  plaintiff  construes  the  entirety  of  the  contract  to  con- 
sist, not  in  the  delivery  of  the  negroes,  horses,  and  cattle, 
but  in  the  specific  number  of  each,  assumed  for  the  purposes 
of  the  bargain  to  exist;  and  while  he  claims  that  there  was 
a  large  deficiency  in  number,  invokes  the  principle  that  the 
sale  of  a  certain  quantity  of  chattels,  more  or  less,  will  not 
tolerate  a  great  deviation  from  the  assumed  number.    If  this 

2G5 


235  Nonpjs  v.  Habris,  [Sup.  Ct. 

a  _1  II  L  ■_■■■■-  11  -  ^-  ■!■  Ml  ■  !■  M  ■  -^  ■       !■  ■  ■  ■  -  r 

were  so,  plaintiff's  error  consists  in  the  fact  that  he  con- 
founds "entire  contracts"  with  "contracts  for  the  sale  of 
certain  quantities  of  commodities,  more  or  less."  Plaintiff 
buys  and  agrees  to  take,  in  this  contract,  such  a  quantity  of 
the  commodities  named  as  constitutes  the  whole  number 
thereof  "belonging  to  the  said  estate."  It  was  not  the 
number  sold  which  constituted  the  substantial  thing  and  the 
gist  of  the  contract,  for  that  number  had  to  be  assumed,  but 
the  real  obligation  of  the  contract  was  that  the  property  to 
be  delivered  should  comprise  all  that  belong  to  the  said 
estate.  In  Minor  v.  Bradley,  22  Pick.  459,  it  is  said: 
"Where  a  number  of  articles  are  bought  at  the  same  time, 
and  a  separate  price  agreed  upon  for  each,  although  they  are 
all  included  in  one  instrument  of  conveyance,  yet  the  con- 
tract, for  a  sufficient  cause,  may  be  rescinded  as  to  part,  and 

the  price  paid  recovered  back,  and  may  be  enforced 
(]235]   as  to  the  residue."     (See  also  Franklin  v,  *Miller,  4 

Adol.  &  Ell.  599;  Boone  v.  Eyre,  1  H.  Black.  273, 
note  a.) 

1.  Conceding  that  the  assumed  number  of  cattle,  horses, 
and  negroes  did  not  exist  and  could  not  be  delivered,  yet 
the  contract  expressly  provided  for  this  contingency,  and 
rendered  the  delivery  of  whatever  number  did  exist  sufficient. 

2.  Under  the  contract,  no  other  evidence  of  a  deficiency 
in  number  could  be  created  than  what  resulted  from  an 
actual  count  made  by  plaintiff. 

By  the  conditions  of  the  contract,  plaintiff  had  the  choice 
either  of  taking  said  horses  and  cattle,  whatever  their  num- 
ber might  be,  without  numbering  or  counting  them,  in  which 
event  he  was  to  pay  defendants  $4000;  or  if  he  made  such 
count  and  its  result  should  determine  their  number  to  exceed 
or  underrun  the  estimate  of  two  hundred  and  fifty  head  of 
horses  and  seven  thousand  head  of  cattle,  to  be  paid  a  cer- 
tain sum  per  head  for  such  deficiency  or  to  pay  the  same  for 
such  excess.  The  evidence  shows  that  plaintiff  omitted  to 
make  a  count;  he,  therefore,  of  his  own  free  will  and  choice, 
embraced  the  other  alternative  of  the  contract,  and  accepted 
the  liability  to  pay  the  arbitrary  consideration  which  had 
been  agreed  upon  without  reference  to  number. 
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3.  The  evidence  which  does  exist  respecting  the  number 
of  the  cattle  and  horses  is  indeterminate  andvvague.  It  fails 
to  prove  any  deficiency  whatever,  or  to  show  a  non-compli- 
ance by  defendants,  or  inability  on  their  part  to  comply  with 
their  contract. 

4.  Plaintiff,  by  his  own  conduct,  admitted  a  compliance 
with  the  contract,  so  far  as  the  question  of  number  was  con- 
cerned. As  he  made  no  objection  to  taking  possession  of 
the  property  when  the  delivery  thereof  was  tendered,  he 
waived  that  objection  on  the  principle  qui  tdcet  conserUire 
videtur. 

6.  Defendants  offered,  at  the  time  stipulated  for  plaintiff 
to  take  possession  of  the  property,  to  make  up  any  deficiency 
in  number  that  might  be  found  to  exist. 

IV.  The  bill  of  sale  to  plaintiff  from  defendants  vested 
in  him  a  perfect  title  to  the  property,  and  to  the  whole 
thereof. 

1.  The  will,  by  its  own  provisions,  gave  defendant  A.  C. 
Harris  authority  to  make  the  bill  of  sale,  and  thereby  convey 
title. 

The  provision  in  the  bill  to  which  we  especially  refer  is  as 
follows:  **I  give  and  bequeath  to  my  said  wife  Amanda,  full 
and  complete  power,  in  her  own  name  and  as  guardian 
of  my  children,  to  sell  and  convey  or  *exchange  any  [236] 
portion  or  all  of  my  said  estate,  and  to  give  title  to 
the  same."  The  phrase  **as  guardian  of  my  children,"  is  a 
mere  descriptio  personce.  The  object  of  its  introduction  is  to 
show  that  as,  by  the  will,  defendant  is  constituted  guardian 
of  the  children,  any  conveyance  made  by  her  shall,  there- 
fore, be  a  transfer  of  their  right.  It  is  a  question  of  power, 
not  of  fomif  and  the  language  indicates,  not  that  she  must 
convey  as  guardian  eo  nomine,  but  that  a  conveyance  by  her, 
because  she  is  invested  Avith  the  capacity'  of  guardian,  will 
be  effectual  to  transfer  the  title  of  the  children.  Moreover, 
the  whole  scope,  and  spirit,  and  tenor  of  the  will  shows  that 
it  was  the  design  of  the  testator  to  give  her  free,  unqualified 
control  over  the  estate,  and  an  unrestricted  right  to  alienate 
the  same  Avithout  coercion  of  the  Courts,  or  any  embarrass- 
ments of  form — ^vesting  the  entire  authority  to  ( ontrol  and 
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sell  in  her  discretion,  and  the  means  of  its  performance  in 
the  use  of  her  single  name. 

2.  It  was  conipetent  for  the  testator  Dell  to  give  such 
authority  in  his  will  as  it  contains,  whether  his  right  of  dis- 
position be  tested  by  the  laws  of  Texas  or  of  California. 

Conceding  that  the  law  of  California  constitutes  the  crite- 
rion of  defendants'  rights,  the  testator  had  a  perfect  right  to 
make  such  disposition  and  to  appoint  such  mode  of  aliena- 
tion of  his  property  as  the  will  provides,  and  the  bill  of  sale 
conveyed  entire  and  perfect  title.  In  the  act  respecting  the 
estates  of  deceased  persons,  (sec.  178,)  it  is  provided  that 
the  executor,  in  making  sales  of  property  belonging  to  the 
estate,  shall  proceed  in  all  respects  as  if  the  sale  were  made 
under  the  order  of  the  Court,  **  unless  there  are  special 
directions  given  in  the  will,  in  which  case  he  shall  be  gov- 
erned by  such  directions."  This  is  made  directly  applicable 
to  all  cases  where,  as  the  same  section  recites,  "any  prop- 
erty (is)  directed  by  the  will  to  be  sold."  Such  is  also,  sub- 
stantially, the  law  of  Texas,  and  of  the  other  States.  It  is 
an  affirmance  of  the  common  law,  that  a  testator  may  make 
such  disposition  of  his  property,  and  make  it  in  such  form 
as  he  desires,  subject  only  to  laws  restraining  capricious  or 
obnoxious  alienation.  Where  the  right  to  sell  exists,  it  may 
be  exercised  in  any  form  which  the  testator  may  select;  nor 
is  the  intervention  of  the  Courts,  and  especially  the  cumber- 
some machinery  of  the  Probate  Courts,  resorted  to,  when 
the  will  directs  the  sale  of  property  without  their  aid. 

3.  If,  under  the  laws  of  Texas,  defendant  A.  C.  Harris 
had  no  authority  to  convey  full  title  by  the  bill  of  sale, 

plaintiff,  who  held  tbe  affirmative,  and  on  whom  rested 
[237]   the  onus  probandi,  should  have  shown  *that  fact.     In 

the  absence  of  such  proof,  it  becomes  a  legal  pre- 
sumption that  defendant  had  authority,  and  plaintiff  is 
estopped  from*  assuming  that  her  authority  is  determinable 
by  the  laws  of  this  State,  or  that  she  had  not  authority  by 
the  laws  of  Texas.  (Thompson  v  Ketchum,  8  Johns.  191; 
Kobinson  v.  Bland,  2  Burr,  1077;  Male  v,  Boberts,  3  Esp. 
163;  Collett  v.  Keith,  2  East,  260;  Thompson  v.  Ketchum,  4 
Johns.  287;  Green  wade  v\  Greenwade,  3  Dana,  496;  Hosford 
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V.  Nichols,  1  Paige,  225;  Fanuing  v,  Gonsequa,  17  Johns. 
611.) 

4.  If  defendant  A.  C.  Harris  omitted  any  proceeding  in 
the  Probate  Courts  of  Texas  which  the  law  required,  it  was 
for  plaintiff  to  show  such  omission,  not  for  defendants  to 
prove  compliance. 

V.  Even  if  the  bill  of  sale  did  vest  in  plaintiff,  not  a  per- 
fect but  a  partial  title  to  the  property,  he  was  not,  under  the 
circumstances  of  this  case,  entitled  to  rescind  the  contract. 

1.  The  bill  of  sale  created  a  change  of  property,  and  con- 
stituted a  delivery  thereof.  Plaintiff  is  in  constructive  pos- 
session, and  has  not  been  ousted  therefrom,  nor  deprived  of 
title  by  another. 

2.  The  tender  of  delivery  vested  the  property  in  plaintiff, 
and  defendants'  contract  was  performed  thereby. 

A  contract  to  deliver  specific  articles  of  property  to  an- 
other, at  a  certain  time  and  place,  is  performed  by  a  tender 
and  delivery  of  the  property  at  the  time  and  place,  although 
the  contractee  did  not  intend  to  receive  the  property.  (Case 
V.  Green,  5  "Watts,  262;  Eobbins  v.  Luce,  4  Mass.  474,  Eob- 
inson  v.  Bachelder,  4  N.  H.  40.)  Such  a  tender  vests  the 
property  in  the  vendee.  (Barney  v.  Bliss,  1  D.  Chip.  399; 
Gilman  v.  Moore,  14  Vt.  457;  Bryant  v.  Gala,  [cited  in  Bliss 
r.  Granger]  3  Vt.  343;  Borden  v.  Borden,  5  Mass.  67;  Good- 
win V.  Holbrook,  4  Wend.  377;  Whitney  v,  Herrick,  4  Cow. 
439.) 

VI.  The  defendants  were  entitled,  under  the  contract,  to 
recover  a  judgment  f  .^r  the  sum  of  $4000,  less  the  value  of 
the  negroes,  which  was  $1800,  and  the  Court  below  properly 
rendered  such  judgment. 

1.  Defendants,  in  their  answer,  pursuant  to  the  statute, 
properly  ask  for  such  affirmative  relief. 

2.  The  right  of  election  which  existed  in  plaintiff  was  by 
his  ladies  transferred  to  defendants. 

The  contract  expressly  gives  to  plaintiff  an  election  to 
either  take  the  property  without  numbering  or  counting, 
upon  his  giving  defendants'  agent  written  notice  to  that 
effect,  in  which  event  he  was  to  pay  $4000;  or  to  make 
a  count,  in  which  event,  if  the  number  overran  ^the  [238j 
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estimated  quantity,  he  was  to  pay  for  the  excess,  and  if  it 
underran,  be  paid  for  the  deficiency.  A  given  time,  namely, 
his  arrival  in  Texas,  was  prescribed  for  the  adoption  of 
either  of  these  alternative  modes.  Defendants  contend  that 
an  election  being  thus  given  him,  and  a  time  fixed  for  its 
exercise,  if  no  election  was  made  by  him,  he  lost  his  right 
of  election,  and  defendants  might  thereupon  elect  which 
mode  of  performance  they  would  demand.  (Layton  v. 
Pearce,  Doug.  16;  Barker  i).  Jones,  8  N.  H.  413;  Chitten- 
dale  V.  Thurston,  4  Carr.  &  P.  98:  Mallam  v.  Arden,  10  Bing. 
299;  McNitt  v.  Clarke,  7  Johns.  464;  Patchin  v.  Swift,  21 
Vt.  292;  Church ^;.  Fetterow,  2  Penn.  301;  Choicer.  Mosely, 
1  Bailey,  136.) 

VII.  If  on  the  whole  case  the  defendants  are  not  entitled 
to  final  judgment  in  their  favor,  then  the  only  relief  claimed 
by  plaintiff,  and  consequently  the  only  relief  he  can  obtain, 
consists  in  an  affirmance  in  this  Court  of  the  order  granting 
a  new  trial. 

Robinson  &  Beatty,  also  for  Appellants. 

I.  The  defendants  were  entitled  to  recover  the  $4000  as  a 
counter  claim,  because  the  bill  of  sale  contained  no  warranty 
as  to  the  number  of  cattle.  The  number  was  to  be  settled  by 
plaintiff  himself,  after  reaching  Texas,  and  making  inquiry. 
He  was  then,  by  the  terms  of  the  contract,  to  select  one  of 
the  two  modes  of  determining  defendants'  rights  and  liabil- 
ities, and  of  his  own,  to  wit:  to  take  the  cattle  in  a  lump, 
and  pay  $4000  extra,  or  to  count  them,  and  pay  so  much  for 
any  excess  over  the  estimated  number  of  7000.  And,  as  he 
failed  to  make  his  election  within  a  reasonable  time,  the 
right  belongs  to  appellants,  and  they  exercised  it,  in  their 
answer. 

Great  stress  is  laid  in  the  argument  on  the  fact  that  Norris 
was  to  give  notice  of  his  taking  the  cattle  without  a  count, 
and  it  is  argued  that,  inasmuch  as  he  gave  no  notice,  he  did 
not  make  the  choice.  But  the  difficulty  is  just  as  great, 
upon  his  own  statement  that  he  made  no  count.  If  he  took 
them  without  enumeration,  he  was  to  give  notice;  if  he  de- 
termined otherwise,  he  was  to  count  them.     He  has  done 
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neither,  and  seeks  now  to  escape  the  responsibility  of  his 
obligation  through  the  merits  of  his  own  wrong.  It  is 
because  he  has  failed  to  act,  whether  to  give  the  notice  or 
make  the  count,  that  this  right  has  accrued  to  appellants.  If 
he  had  acted,  we  would  have  been  concluded  by  his  acts;  as 
he  has  not  acted,  we  can  take  such  course  in  the  premises  as 
is  most  convenient  to  us.  We  could  not  count  them  under 
the  agreement. 

*II.    Plaintiff  insists  "that  this  was  an  entire  con-  [239] 
tract  for  the  whole  of  the  presumed  property  belong- 
ing to  the  estate,  and  not  a  separate  contract  for  each  item." 

That  it  was  not  a  separate  contract  for  each  cow,  for  each 
horse,  and  each  negro,  we  admit.  But  we  do  not  admit  that 
the  want  of  some  of  each  of  the  articleis  sold,  would  justify 
a  rescission  of  the  contract.  We  contend,  that  if  all  the 
negroes  and  all  the  horses  had  been  wanting,  the  contract 
would  not  have  been  thereby  void,  if  compensation  had  been 
tendered  therefor — simply  because  the  value  of  these  articles 
bore  no  such  proportion  to  the  whole  value  of  the  purchase 
as  would  justify  its  cancellation. 

But  this  point  is  immaterial;  for  whatever  may  be  the 
force  of  Norris'  objection,  on  the  ground  that  some  of  the 
negroes  were  disposed  of,  as  a  matter  of  law,  the  question  is 
settled  by  the  testimony.  This  shows  that  there  was  an  un- 
derstanding between  the  parties,  that  some  of  the  property 
sold  might  be  disposed  of  by  the  agent  of  defendants,  and 
provision  was  expressly  made  for  such  contingency. 

As  to  the  cattle,  there  was  no  deficiency.  But  suppose  the 
number  of  cattle  was  less  than  7000,  by  2000  or  4000,  the 
plaintiff  even  then  has  mistaken  his  remedy.  This  does  not 
justify  a  cancellation  of  the  contract;  for  we  hold  that  there 
can  be  no  rescission  of  a  contract  of  bargain  and  sale  for  a 
deficiency  in  the  number  of  articles  sold,  when  provision  is 
made  in  the  contract  for  such  deficiency,  and  for  its  com- 
pensation. 

III.  Plaintiff  claims  that  he  had  a  right  to  rescind  the 
contract,  on  the  ground  that  the  bill  of  sale  did  not  vest  in 
him  a  good  title  to  the  whole  property.  The  complaint 
charges  that  **  there  was  no  judgment,  order,  or  decree,  or 
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proceeding  had  or  taken  by  said  Court,  or  by  any  other  court 
in  Texas,  authorizing  or  empowering  him,  according  to  the 
laws  of  that  State,"  etc.,  without  stating  that  by  the  laws  of 
that  State  such  order,  judgment,  etc.,  were  necessary. 
Plaintiff  should  have  shown  what  the  law  of  Texas  was. 

Plaintiff  argues  that  the  Court  will  presume  that  all  acts 
necessary  to  be  done  by  Mrs.  Harris  under  the  will,  by  the 
laws  of  California,  were  equally  necessary  by  the  laws  of 
TexAs.  When  contracts  have  been  entered  into,  or  are  to 
be  executed  in  a  foreign  country,  or  in  a  neighboring  State, 
and  the  Court  has  no  ofiScial  information  of  what  the  law  of 
such  State  or  country  is,  and  no  proof  is  given  of  it,  the 
Court  will  usually  decide  according  to  its  own  law. 
[240]  In  such  cases,  the  Court  ^presumes  the  common  law 
of  other  countries  is  the  same  as  its  own.  But  this 
presumption  is  confined  to  the  interpretation  of  contracts, 
and  the  ascertainment  of  the  meaning  of  parties,  and  is 
never  extended  to  the  imputing  a  wrong  or  the  creation  of  a 
crime.  The  presumption  that  the  law  of  Texas  is  the  same 
as  that  of  California  is  not  so  violent  that  an  act  will  be 
deemed  criminal  if  committed  there,  because,  by  statute,  it 
is  made  criminal  here.  The  rule  is,  that  Courts  recognize 
the  common  law  of  other  countries  to  be  the  same  as  their 
own,  but  they  do  not  extend  their  statutes  by  such  presump- 
tion. This  is  the  sum  of  all  the  authorities.  (10  Wend.  75, 
78;  3  Dana,  495;  8  Johns.  189;  2  Blackf.  84;  7  Terg.  397;  1 
Seld.  447.) 

The  argument  of  plaintiff  is,  that  Harris  sold  him  some 
property  which  he  had  no  right  to  sell.  This,  if  true,  is  a 
fraud  on  the  part  of  Harris.  The  law  does  not  presume  a 
*  fraud.  On  the  contrary,  it  presumes  that  whatever  a  man 
does  he  has  rightly  done,  and  had  authority  to  do;  if  the 
contrary  view  imputes  an  offence,  of  this  fraud  there  is  not 
a  particle  of  proof.  But  by  presuming  the  law  of  Texas  to 
be  the  same  as  that  of  California,  it  is  established  that  he 
had  no  right  to  sell  that  which  he  has  sold,  and  therefore  he 
is  guilty  of  fraud. 

The  second  branch  under  this  head  is,  that  the  bill  of  sale 
vested  no  title  to  the  property  in  Norris,  because  it  was 
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signed  bj  Mrs.  Harris,  as  executrix,  instead  of  guardian. 
Admitting  there  was  a  mistake  in  this  respect,  it  is  only  the 
ordinary  case  of  the  defective  execution  of  a  power,  for 
which  equity  will  furnish  ample  relief.  For  it  is  admitted, 
that  Mrs.  Harris  had  the  power,  under  the  will,  to  sell  as 
gaardian.  But  she  was  executrix,  as  well  as  guardian;  and, 
as  executrix,  under  the  common  law,  she  had  authority  to 
sell  the  personal  property  of  the  estate.  (Toler's  Law  of 
Executors,  256;  Bouvier,  title  Executor,  2  Kent's  Commen- 
taries.) 

If  she  had  power,  under  the  will,  to  sell  as  guardian,  she 
had  likewise  power,  under  the  will,  by  the  common  law,  to 
sell  as  executrix.  If,  as  is  alleged,  she  could  not  sell,  as 
guardian,  for  the  want  of  some  "judgment,  decree,"  etc., 
the  defect  is  cured  by  the  mode  and  manner  of  the  sale 
which  was  adopted,  and  the  very  objection  which  plaintiff 
raises  to  the  execution  of  the  power  serves  to  secure  him  an 
ample  and  complete  title. 

Mrs.  Harris,  in  her  own  right,  and  under  the  will,  stood, 
in  relation  to  this  property,  in  a  fourfold. capacity.  First, 
if  the  law  of  California  is  the  same  as  that  of  Texas, 
by  presumption,  she  was  owner  of  *one-half  of  the  [241] 
estate,  by  virtue  of  her  interest  in  the  community  of 
acquests  and  gains.  As  legatee,  she  is  entitled  to  one-third 
of  the  remainder,  in  which  two  capacities  she  was  entitled 
to  two-thirds  of  the  entire  property — with  unqualified  powers 
of  disposition  of  the  one-half,  and  of  the  remaining  sixth, 
on  the  conditions  of  the  will — ^that  is,  in  two  years  after  the 
testator's  decease,  or  when  the  cattle  could  be  sold  for  eight 
dollars  per  head.  She  was  also  executrix  of  the  will,  and 
guardian  of  the  persons  and  property  of  the  children.  lu 
one  or  the  other,  or  in  all  these  capacities,  she  had  the  power 
to  execute  this  sale,  and  she  has  executed  it.  It  is  objected, 
however,  that  she  has  not  executed  it  in  the  right  capacity. 
This  objection  would  lie  as  well  to  the  disposition  of  her 
own  portion,  because  she  signed  the  bill  of  sale  as  executrix, 
and  not  in  propria  personce.  The  bill  of  sale  purports  to 
sell,  not  all  her  interest,  as  guardian  or  executrix,  or  in  her 
own  right,  but  all  the  cattle,  etc.,  belonging  to  the  estate  of 
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Dell.  If,  in  any  capacity,  she  had  the  power  to  sell  the 
whole  estate,  when  she  sold,  she  was  in  the  exercise  of  thdt 
capacity.  The  question  is  not,  what  description  was  given 
of  her  authority,  but  it  is,  did  she  have  the  authority  at  all? 
If  she  did,  the  sale  is  good,  though  the  description  is  bad. 
The  case  is  not  that  of  an  agent,  doing  an  act  for  another. 
Mrs.  Han*is'  power  resides  in  herself — under  the  will,  it  is 
true,  but,  nevertheless,  it  was  in  her  alone;  and  that  power 
could  only  be  exercised  by  her,  in  her  own  name.  The  title, 
executrix  or  guardian,  given  in  the  act  of  sale,  does  not 
describe  or  limit  her  power.  The  title  is  only  a  descriptio 
(or,  rather,  a  designatio)  personce. 

The  whole  will  shows  the  intention  of  the  testator  to  give 
his  widow  entire  control  and  power  over  his  estate,  with  the 
single  limitation  as  to  the  cattle.  In  short,  she  acquired 
property  in  the  estate.  The  will  directs,  that  Mrs.  Harris 
shall  sell  the  stock,  when  the  price  can  be  obtained.  In 
obeying  its  provisions,  she  executed  the  will,  and  hence  is 
its  executrix.  In  obeying  this  portion  of  the  will,  or  any 
other  portion,  sh^  is  an  executrix,  and  only  in  such  capacity 
could  she  carry  out  its  provisions.  A  guardian,  as  such,  has 
no  power,  in  obedience  to  the  provisions  of  a  will,  to  per- 
form any  of  its  directions;  when  he  so  undertakes  to  do,  he 
becomes  executor.  That  the  two  characters  are  united  in 
the  same  person,  can  make  no  difference.  It  is  not,  under 
what  title  Mrs.  Harris  has  acted,  that  is  important;  but  did 
she  have  the  power  to  act  at  all,  is  the  inquiry.    Her  various 

titles  and  relations  to  this  property  cannot  invalidate 
[242]   one  or  the  other.     The  title  she  gives  *herself  in  the 

bill  of  sale  does  not  destroy  her  power,  if  she  give  it 
under  a  mistake.  Nor  does  the  title  make  the  transaction 
less  binding  on  her,  and,  of  course,  on  Mr.  Norris. 

Heydeyifeldty  also  for  Appellant. 

Two  objections  are  made  to  the  title  conveyed  by  the  bill 
of  sale: 

1st.  That  Mrs.  Harris  had  no  power  to  sell  as  guardian 
of  her  children,  because  she  had  no  letters  of  guardianship. 
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2d.  That  the  testator  could  not  give  to  a  guardian  author- 
ity to  sell  without  the  order  of  the  Probate  Court. 

The  first  question  to  be  determined  is,  by  what  law  are  we 
to  be  governed  in  giving  an  interpretation  to  the  will  of 
Dell.     This  question  is  solved  by  all  of  the  best  authorities. 

Greenleaf  says:  "The  interpretation  of  wills,  whether  of 
movable  or  immovable  property,  where  the  object  is  merely 
to  ascertain  the  meaning  and  intent  of  the  testator,  if  the 
will  is  made  at  the  place  of  his  domicil,  the  general  rule  of 
the  common  law  is,  that  it  is  to  be  interpreted  by  the  law  of 
that  place."     (2  Greenl.  Ev.,  sec.  671.) 

Jarman  says:  **The  law  of  the  place  where  such  property 
is  locally  situated  is  to  govern,  as  to  the  capacity  or  incapac- 
ity of  the  testator — the  extent  of  his  power  to  dispose  of  his 
property,"  etc.     (1  Jarman  on  Wills,  1.) 

Texas  was  the  domicil  of  Dell,  and  there  the  will  was  exe- 
cuted. The  law  of  Texas  must  therefore  govern,  but  in  the 
absence  of  proof  as  to  what  the  law  of  Texas  is  upon  this 
subject,  the  rule  is  to  presume  the  existence  of  the  common 
law,  and  to  be  governed  by  its  rules. 

No  statute  of  one  State,  which  alters  or  modifies  the  com- 
mon law,  is  presumed  to  have  been  adopted  in  any  other 
State.     (Forbes  v.  Scannell,  13  Cal.  242.) 

There  was  no  necessity  for  letters  of  guardianship  to  con- 
stitute Mrs.  Harris  the  guardian  of  her  children,  for  by  the 
common  law,  upon  the  death  of  the  father,  she  became  at 
once  the  guardian  by  nature,  in  the  absence  of  a  disposition 
of  a  control  of  the  children  by  the  will  or  deed  of  the  father; 
and  in  the  second  place,  the  father  has  the  right  by  will  to 
appoint  a  guardian  for  his  children,  and  has  appointed  the 
mother.     (2  Kent,  206,  220,  224.) 

Nor  does  the  statute  of  California  alter  the  common  law 
rule.    (Act  relative  to  Guardians,  sec.  10,  Wood's  Dig.  427.) 

Now,  as  letters  of  guardianship  are  only  the  evi- 
dence of  the  ^appointment  by  the  Probate  Judge,  of  [243] 
course,  if  he  cannot  appoint,  there  is  no  necessity  for 
the  **  letters." 

The  second  objection,  to  wit:  That  the  testator  could  not 
confer  the  power  to  sell  the  infants'  property  without  an 
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order  of  the  Probate  Court,  concedes  that  tlie  will  does 
attempt  to  confer  the  power,  and  that  there  is  no  question 
to  be  raised  as  to  the  intention  of  the  testator;  indeed,  not 
only  the  words  of  power,  which  are  cited  by  the  respondent's 
counsel,  but  the  entire  context,  and  all  the  language  used, 
shows  the  spirit  and  intention  beyond  a  doubt.  In  relation 
to  the  cattle,  the  power  to  sell  is  totally  unconnected  with 
any  description  of  the  wife,  either  as  guardian  or  executrix. 

To  show,  then,  that  the  objection  taken  is  unsound,  it  is 
sufficient  to  note,  that,  at  common  law,  the  Probate  Court 
had  nothing  to  do  with  the  relation  of  guardian  and  ward; 
that  jurisdiction  belonged  exclusively  to  the  Court  of  Chan- 
cery, and  is  only  conferred  on  the  Probate  Court  by  the 
local  law  of  this  State,  which  will  not  be  presumed  to  be  the 
rule  in  Texas. 

But  independent  of  this  answer  to  the  objection,  there  is 
no  limitation  existing  by  the  common  law,  or  the  statute  law 
of  this  State,  upon  the  power  of  disposition  by  will. 

li}  extends,  says  Jarman,  to  all  interests  in  real  or  personal 
estate.     (Jarman  on  Wills,  81.) 

Sugden  says:  **  A  power  given  by  a  will  to  sell  an  estate  is 
a  common  law  authority."     (1  Sugden  on  Powers,  1.) 

The  power  given  to  Mrs.  Harris  by  the  will  of  Dell  is  of  a 
kind  which  is  of  ordinary  and  frequent  occurrence,  and  it 
falls  under  the  rules  laid  down  by  law  writers  in  regard  to 
conversion  or  constructive  conversion. 

It  occurs  wherever  the  legatee's  enjoyment  is  postponed, 
or  apparently  postponed,  until  conversion. 

In  the  case  of  the  Attorney-General  v.  Mongles,  the  powers 
given  by  the  will  to  the  executors  were  precisely  similar  to 
those  in  the  will  of  Dell,  but  there  was  no  pretence  that  the 
testator  had  exceeded  his  powers.  In  that  case,  the  execu- 
tors had  no  personal  interest,  the  whole  estate  was  bequeathed 
to  the  children  of  the  testator,  but  the  power  to  sell,  convert, 
repurchase,  or  invest  was  considered  absolute  by  the  dictum 
of  the  Court. 

The  Court  is  respectfully  asked  to  examine  this  case  re- 
ported in  5  Mees.  &  W.  120.  (See  also  1  Jarman  on  Wills, 
483;  Brown  v.  Bigg,  7  Ves.  279,  and  cases.) 
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*So  that,  although  Dell's  children  took  their  inter-  [244] 
est  in  the  property  subject  to  the  trustee's  power  to 
convert,  they  possessed  the  right  of  enjoyment  as  well  before 
as  after  the  conversion.     (2  Jarman  on  Wills,  484;  Pearson 
V.  Lane,  17  Ves.  101.)  . 

No  rule  can  consequently  be  invoked  in  their  favor,  or  on 
their  account,  which  would  induce  a  Court  of  Equity  to  con- 
strue the  power  given  to  Mrs.  Harris  so  as  to  limit  its  extent 
or  cripple  its  efficiency  against  the  literal  force  of  the  lan- 
guage of  the  will,  and  the  manifest  intention  of  the  testator. 

Crockett  dt  Crittenden^  for  Bespondent. 

I.  The  judgment  below  allowing  defendants'  counter 
claim  of  $4000,  less  the  amount  received  on  the  sale  of  the 
negroes,  is  erroneous. 

There  is  no  evidence  to  show  that  Norris  ever  "chose"  to 
take  the  cattle  without  counting  them,  nor  that  he  ever  gave 
notice  of  any  such  intention  to  the  defendants,  or  their 
agent,  or  to  anybody  else;  and,  as  it  was  only  upon  the  con- 
sideration that  Norris  should  so  "choose,"  and  should  give 
notice  of  his  intention,  that  he  was  to  become  liable  to  pay 
the  $4000,  no  such  liability  has  ever  been  incurred. 

If  a  contract  is  in  the  alternative  for  the  performance  of 
one  or  the  other  of  two  dilTerent  acts,  the  liability  is  dis- 
charged by  the  performance  of  one  of  those  acts.  The  right 
of  election  is  in  the  party  who  is  to  do  the  first  act.  If  he 
fail  to  exercise  it  in  proper  time,  it  passes  to  the  other  party. 
(1  Bouvier's  Law  Die.  4G0;  Addison  on  Cont.  1125;  2  Par- 
sons on  Cont.  169-170;  3  Bacon's  Abr.  307;  Chippendale 
Ex'rs.  V.  Thurston,  4  Carr.  &  P.  98.) 

It  will  perhaps  be  said  for  respondents,  that  under  this 
contract  Norris  had  an  election  to  take  the  cattle,  with  or 
without  a  count;  that  he  was  bound  to  make  his  election 
when  he  went  to  Texas  to  take  possession;  that  he  failed  to 
do  so;  that  the  right  to  make  it  thereupon  passed  to  Harris 
and  wife;  and  they  elected  that  Norris  should  take  the  cattle 
without  counting  them,  and  pay  the  $4000. 

The  contract  gives  no  election  in  the  proper  and  legal 
sense  of  the  term.     Norris  was  not  bound  to  do  one  of  two 
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tbings.  He  was  bound  to  do  but  one,  and  that  was  to  take 
the  cattle  at  their  estimated  number,  and  to  pay  for  the  ex- 
cess, if,  upon  counting,  there  should  prove  to  be  any  excess. 
The  right  was  given  him  to  avoid  this  liability  and  substitute 
another  by  his  own  act,  but  that  was  a  condition  for  his  ad- 
vantage exclusively,  and  which  could  only  become  effective 

by  his  choice  and  declaration. 
[245]      *It  was  a  mere  privilege  conferred  on  him,  and  only 
to  be  enjoyed  by  him  upon  notice,  and  for  which  he 
was  to  pay  $4000. 

In  every  case  of  election,  the  person  entitled  to  it  is  bound 
to  give  notice  which  of  the  alternatives  he  selects,  or  to  show 
which  he  selects  by  some  act  done  in  due  season.  In  refer- 
ence to  both  alternatives,  he  occupies  the  same  position,  and 
is  as  much  bound  to  indicate  his  choice  of  one  as  of  the 
other. »  If  not  so  bound,  it  is  not  an  election.  Yet  in  this 
case  Norris  was  under  no  obligation  to  give  notice  of  any 
choice,  except  in  the  single  event  of  his  desiring  to  take  the 
cattle  without  count. 

To  pay  for  the  excess,  if  there  should  be  any,  was  an  ab- 
solute obligation;  to  pay  the  $4000  was  a  conditional  one, 
dependent  solely  upon  his  choice  and  act.  The  event  did 
not  take  place,  and  the  latter  obligation  never  became  abso- 
lute. 

II.  Defendants  not  having  all  the  property  which  they 
agreed  to  sell  and  deliver  to  Norris,  the  latter  was  under  no 
obligation  to  accept  the  part,  but  was  at  liberty  to  rescind 
the  contract. 

This  was  an  entire  contract  for  the  whole  of  the  personal 
property,  and  not  a  separate  contract  for  each  item.  It  was 
entire  for  all  the  items,  and  for  the  full  amount  of  each. 
(Story  on  Cont.,  sees.  22-24,  and  cases  cited;  2  Kent's  Com. 
470;  Atkinson  v.  Smith,  14  Mees.  &  W.  695;  Sleddon  v. 
Cruikshank,  16  Id.  71;  Scott  v.  The  Eastern  Counties  E.  Co. 
12  Id.  33;  Frauklyn  v.  Lamend,  4  Mann.  G.  &  S.  647;  Paige 
V.  Ott,  5  Denio,  406;  Miner  v.  Bradley,  22  Pick.  459;  Bar- 
clay  V.  Tracy,  5  Watts  &  S.  45;  Mills  v.  Hunt,  17  Wend.  R. 
333;  S.  C,  20  Id.  431.) 

It  is  admitted  that  the  defendants'  agent  had  sold  some  of 
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the  negroes,  and  the  defendants  no  longer  had  them  to  deliver 
when  Norris  arrived  in  Texas. 

It  may  be  said,  in  respect  to  the  deficiency  in  the  number 
of  horses  and  cattle,  that  there  was  no  positive  stipulation 
that  thej  should  amount  to  the  number  designated,  and  that 
the  case  of  a  deficiency  was  expressly  provided  for,  and  that 
the  terms  upon  which  it  was  to  be  made  good  were  agreed 
upon.  But  the  contract  contemplated  only  a  reasonable 
excess  or  deficiency — such  as  might  be  covered  by  the  words 
more  or  less;  and  these  words  will  only  cover  a  moderate 
excess  or  deficiency.  (Addison  on  Cont.  173  and  cases  cited ; 
Cross  V,  Eglin,  2  B.  &  Aid.  106.  See  also  Story  on  Sales, 
sec.  424;  Id.  on  Gont.,  sec.  481.) 

*III.    PlaintifiF  had  a  right  to  rescind  the  contract,    [246] 
because  defendants'  bill  of  sale  did  not  vest  in  him  a  , 
good  title  to  the  whole  property.    (2  Kent's  Com.  470;  Story 
on  Sales,  203,  423,  and  cases  cited.) 

The  validity  of  a  contract  is  to  be  determined  by  the  law 
of  the  place  where  it  is  made,  unless  it  is  to  be  performed  in 
another  country,  and  then  it  must  be  determined  by  the  law 
of  the  place  of  performance.  (2  Kent's  Com.,  453-482,  and 
cases  cited.)  It  is  unnecessary  to  inquire  whether  this  con- 
tract was  in  any  sense  to  be  performed  in  the  State  of  Texas, 
and  therefore  to  be  construed  by  that  law;  for  it  is  well  set- 
tled that  **  foreign  laws  are  regarded  as  facts,  and  should  be 
alleged  and  proved  like  other  facts  of  which  the  Courts  do 
not  take  judicial  notice;"  and  that  ''in  the  absence  of  such 
allegations  and  proofs,  our  Courts  will  presume  that  the 
foreign  laws  are  in  accordance  with  our  own."  (Monroe  v. 
Douglass,  1  Seld.  447.)  In  this  case,  there  is  no  allegation 
nor  proof  of  what  the  law  of  Texas  is,  nor  that  it  is  in  any 
respect  different  from  our  owd  ;  and  in  the  interpretation  of 
this  contract,  we  are  therefore  referred  to  no  other  law  than 
the  law  of  California. 

By  the  will,  under  the  law  of  California,  Mrs.  Harris  took 
an  equal  undivided  interest  in  the  property  with  her  children; 
that  is,  she  took  a  child's  part,  and  no  more.  Any  instru- 
ment by  which  she  might  convey  all  her  interest  in  the 
estate,  would  convey  nothing  but  that  part.     Such  would  be 
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the  legal  effect  of  any  conveyance  by  her  of   the  whole 
estate. 

It  is  true,  the  will  gives  to  her  the  sole  and  entire  control 
daring  her  life  of  all  the  testator's  estate,  real  and  personal, 
for  the  benefit  of  herself  and  her  children,  free  from  the 
control  of  any  Court.  But  by  control  is  meant  only  manage^ 
ment.  It  is  clear  that  this  clause  gave  no  power  of  disposi- 
tion. To  control  and  to  alienate,  are  words  of  wholly  dis- 
similar signification. 

That  no  power  of  sale  or  alienation  was  intended  to  be 
given  by  this  clause,  is  further  manifest  from  the  subsequent 
provision  in  which  such  a  power  is  giveii,  and  certain  limita* 
tions  imposed  upon  its  exercise.  What  power  of  alienation 
she  was  to  have  is  declared  in  the  third  article  of  the  will, 
which  gives  her  ''full  and  complete  powers  in  her  own  name 
and  as  guardian  of  her  children,  to  sell  and  convey,  or  ex- 
change, any  portion  or  all  of  the  estate,  and  to  give  title  to 
the  same,  etc.,  without  the  intervention  or  interposition  of 
any  Court  whatever." 

This  power  was  to  be  exercised  in  a  twofold  capac- 
[247]  ity.  Under  it,  and  *in  her  own  name  and  right,  she 
could  convey  but  her  own  interest  under  the  will.  It 
was  only  as  guardian  that  she  could,  by  any  alienation,  affect 
the  interests  of  her  children;  as  executrix,  she  has  no  power 
whatever  to  sell  the  estate,  or  any  part  of  it,  for  any  purpose. 

Her  rights,  then,  in  regard  to  the  property  were  these : 
She  was  the  absolute  owner  of  an  equal  undivided  interest 
with  her  children;  she  was  nominated  their  guardian,  and, 
as  such,  the  will  directed  that  she  might  sell  or  exchange 
their  share  of  the  property,  whenever,  in  her  own  name,  she 
sold  or  exchanged  her  own;  and  she  was  named,  in  effect, 
sole  executrix,  without  any  power,  as  such,  to  sell  or  dispose 
of  any  part  of  the  estate. 

The  complaint  avers  that  Mrs.  Harris  never  obtained  let- 
ters testamentary,  nor  of  guardianship,  either  in  Texas  or 
California,  and  never  qualified  in  either  State,  either  as 
executrix  or  guardian,  and  this  fact  is  nowhere  denied  by 
the  answer. 

What  authority,  then,  had  Mrs.  Harris  to  convey  the  in- 
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terests  of  her  minor  children  in  this  property?  The  interest 
an  executor  takes  in  the  personal  property  of  the  testator,  or 
the  power  of  disposition  he  has  over  it,  depends  on  the  law 
of  the  country  in  which  the  testator  lived  at  the  time  of  his 
death. 

Under  our  law,  it  is  questionable  whether  there  is  any 
difference  between  an  executor  and  an  administrator,  even  in 
regard  to  the  time  at  which  the  interest  in  the  estate  of  the 
deceased  vests;  in  other  words,  whether  the  title  of  the 
executor  i^^  not  as  much  derived  from  the  probate  of  the  will 
and  the  grant  of  letters,  as  that  of  the  administrator  from  his 
appointment.  But  whether  this  be  so  or  not,  it  is  very  cer- 
tain that  the  power  of  disposition  of  each  over  the  property 
in  his  custody  is  precisely  the  same,  except  in  those  cases 
"where  our  statutes  permit  an  executor  to  make  sales  under 
the  directions  of  the  will,  without  the  previous  order  of  the 
Court. 

Before  the  grant  of  letters  testamentary,  the  executor  can 
do  no  act  incident  to  his  office,  for  until  his  appointment  he 
is  not  in  office.  If  there  is  any  delay  in  granting  letters 
testamentary,  or  where  there  shall  have  been  no  application 
for  letters,  the  Probate  Court  may  appoint  a  special  admin- 
istrator to  take  charge  of  and  collect  the  estate.  (Act  to 
regulate  the  settlement  of  the  estates  of  deceased  persons, 
sec.  88.)  There  could  not  be  a  stronger  negative  to  the 
proposition,  that  the  executor  can  act  as  such  before  obtain- 
ing letters  testamentary,  than  this,  which,  in  consequence  of 
his  failing  or  neglecting  to  apply  for  letters,  puts  the  estate 
in  charge  of  another  agent. 

*The  general  provision  in  regard  to  sales  is,  that  [248] 
"No  sale  of  any  property  of  an  estate  shall  be  valid, 
unless  made  under  order  of  the  Probate  Court."  (Same 
Act,  sec.  148.)  Even  perishable  property  cannot  be  sold 
without  such  an  order,  and  the  mode  in  which  an  order  for 
the  sale  of  any  personal  property  shall  be  applied  for,  and 
the  circumstances  under  which  it  may  be  granted,  are  deter- 
mined by  the  statute,  which  declares  also  how  it  shall  be 
made.  (Sees.  149-153  )  This  is  equally  applicable  to  ex- 
ecutors and  administrators,  and  it  presupposes  the  grant  of 
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letters.  An  executor  is,  therefore,  not  only  without  power 
to  make  a  valid  sale  before  he  has  qualified  as  such,  but  even 
afterward,  unless  the  sale  is  authorized  by  the  Court. 

The  only  exception  to  this  is  to  be  found  in  section  one 
hundred  and  seventy-eight,  which  provides  that,  when  any 
*' property  is  directed  by  the  will  to  be  sold,  the  executor  or 
administrator,  with  the  will  annexed,  may  proceed  to  sell, 
without  the  order  of  the  Probate  Court,  but  he  shall  be 
bound,  as  an  administrator,  to  give  notice  of  the  sale,  and  to 
return  accounts  thereof  to  the  Court,  and  to  proceed  in 
making  the  sale,  in  all  respects  as  if  it  were  made  under  the 
order  of  the  Court,  unless  there  are  special  directions  given 
in  the  will,  in  which  case  he  shall  be  governed  by  such 
directions." 

In  the  will  of  Charles  L.  Dell  there  are  no  directions  for 
the  sale  of  any  property  by  his  executrix;  and  if  the  power 
given  to  her,  for  herself  and  as  guardian  of  her  children,  to 
sell  or  exchange  this  property,  could  even  be  construed  to 
be  a  direction  in  the  meaning  of  the  statute,  no  valid  sale  or 
exchange  was  made,  because  she  had  never  taken  out  letters 
testamentary,  and  consequently  never  had  any  authority  to 
sell  as  executrix. 

She  had  just  as  little  authority  to  sell  as  guardian,  and  for 
the  same  reason.  She  never  qualified  as  such.  (Act  to 
provide  for  the  appointment  and  prescribe  the  duties  of 
guardians,  sec.  10.)  And  further,  our  statute  does  not 
recognize  any  power  given  by  will  to  the  guardian  to  sell  the 
proi^erty  of  the  ward  without  the  order  of  the  Probate  Court, 
nor  permit  its  exercise. 

For  these  reasons,  Mrs.  Harris  having  no  right  or  author- 
ity to  sell  and  convey  the  interests  of  her  children  in  this 
property,  the  bill  of  sale  could  only  give  to  Norris  a  title  to 
the  undivided  interest  of  Mrs.  Harris,  and  that  there  was 
such  a  failure  of  title  as  justified  the  rescission  of  the  con- 
tract by  Norris. 

In  reply  to  appellants'  brief,  counsel  cited:  Doggett 

[249]  V,  Emerson  et  als.,  *3  Story  C.  C.  700;  Daniel  v. 

Mitchell,  1  Id.  172;   Mason  v.  Crosby,  1  Woodb.  &i 

M.  342;   Tuthill  v.  Babcock,  2  Id.  298;   Smith  v.  Babcock, 
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Id.  246,  as  to  the  right  to  resciDd  the  contract  for  an  un- 
reasonable deficiency  in  the  number  of  cattle. 

Field,  C.  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

In  the  year  1853,  one  Charles  L  Dell,  at  that  time  a  resi- 
dent of  Texas,  died  possessed  of  real  and  personal  property 
situated  in  that  State,  and  leaving  a  widow,  Amanda,  one  of 
the  present  defendants,  and  two-  children,  surviving  him. 
By  his  last  will,  which  was  made  in  Texas,  he  gave  all  his 
estate,  real  and  personal,  to  his  wife  and  children,  in  equal 
interest  one  with  the  other,  and  invested  his  wife  with  the 
**sole  and  entire  control"  of  the  whole  estate  during  her 
litsy  for  the  benefit  of  herself  and  children,  free  from  the 
control  and  guidance  of  the  Courts  of  law  in  that  or  any 
other  State  where  she  might  reside  at  the  time  of  his  death, 
and  with  authority  in  her  own  name,  and  as  guardian  of  the 
children,  to  sell  or  exchange  the  estate,  or  any  part  thereof, 
and  to  purchase  with  the  proceeds  such  other  property  as 
she  might  deem  best  for  her  own  interest  and  that  of  the 
children,  without  the  interposition  of  any  Court  whatever, 
and  appointed  her  executrix  of  his  will  and  guardian  of  his 
children.  The  will  was  duly  admitted  to  probate,  and  re- 
corded in  Harris  county;  but  whether  any  letters  testament- 
ary or  of  guardianship  were  ever  issued  to  the  widow,  does 
not  appear.  The  complaint  alleges  that  none  such  were  ever 
issued,  and  that  she  never  qualified,  either  as  executrix  or 
guardian,  and  was  never  authorized  by  the  judgment  or  order 
of  any  Court  in  Texas  to  act  in  either  capacity.  The  answer 
doe^  not  specifically  meet  these  allegations,  so  far  as  the  .is- 
suance of  letters  is  concerned;  but  avers  that  all  due  and 
necessary  proceedings  were  taken  under  the  Constitution 
and  laws  of  Texas  to  authorize  her  to  act  both  as  executrix 
and  guardian,  and  to  make  valid  sales  of  the  property  in  that 
State  or  elsewhere. 

In  1854,  the  widow  of  Dell  intermarried  with  the  defend- 
ant, Lewis  B.  Harris,  and  moved,  with  her  husband,  to  Sac- 
ramento city,  in  this  State,  where  she  has  ever  since  resided. 
In  1856,  the  plaintiff,  Samuel  Nonis,  entered  into  a  contract 
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with  the  defendants  for  an  exchange  of  property,  by  which 
contract  Norria  conveyed  to  Mrs.  Harris  certain  real  estate 
situated  in  the  county  of  Sacramento,  and  certain  in- 
[250]  terests  *in  the  bridge  over  the  American  Eiver — the 
whole  property  being  of  the  estimated  value  of  $61,889, 
and  paid  to  her  in  cash  the  sum  of  $9120 — and  in  considera- 
tion thereof,  the  defendants  sold  to  him  a  number  of  slaves, 
identified  and  described  by  name  and  age;  two  hundred  and 
fifty  head  of  horses;  seven  thousand  head  of  cattle,  and 
other  property,  all  being  at  the  time  in  the  State  of  Texas, 
and  constituting  part  of  the  property  which  belonged  to  the 
estate  of  Dell,  deceased. 

Both  instnmients  were  executed  simultaneously,  and  both 
recite  a  pecuniary  consideration — that  of  Norris,  a  consid- 
eration of  $70,000;  that  of  Harris  and  wife,  a  consideration 
of  $6000  for  the  negroes,  $9000  for  the  horses,  $56,000  for 
the  cattle  and  other  property — in  all,  $71,000.  But  the  real 
consideration  was,  on  the  one  side,  the  property  conveyed 
and  money  paid  by  Norris;  and  on  the  other,  the  negroes, 
cattle,  and  horses,  and  other  property  in  Texas,  transferred 
by  the  defendants.  With  his  conveyance,  Norris  delivered 
to  the  defendants  possession  of  the  property  in  Sacramento, 
and  they  have  ever  since  continued  in  possession  of  the 
same,  with  the  exception  of  a  small  portion,  which  they  have 
sold. 

The  bill  of  sale  to  Norris  recites  that  the  cattle  were  at  the 
time  running  in  the  counties  of  Harris,  Brazoria,  Fort  Bend, 
and  Galveston;  and  provides  that  upon  the  arrival  of  Norris, 
or  his  agent,  in  Texas,  for  the  purpose  of  taking  possession 
of  the  property,  he  might  have  the  election  of  taking  all  the 
cattle  belonging  to  the  estate  of  Dell,  without  making  a 
count;  in  which  event,  he  was  to  notify  the  agents  of  the 
defendants  in  possession  of  the  same  of  his  intention  to  thus 
take  them,  aiid  to  pay  an  additional  sum  of  $4000;  but  that 
if  he  made  a  count  of  the  cattle,  and  they  exceeded  seven 
thousand  in  number,  he  was  to  pay  eight  dollars  per  head 
for  the  excess;  and  if  they  fell  short  of  that  number,  the 
defendants  were  to  repay  to  him  the  same  price  per  head  for 
the  deficiency.     The  bill  of  sale  also  provides  that  if  the 
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horses,  on  being  counted,  exceeded  or  fell  short  of  the  spec- 
ified number — ^two  hundred  and  fifty — the  excess  or  deficiency 
should  be  paid  for  at  the  rate  of  thirty-six  dollars  per  head. 
"With  the  bill  of  sale,  the  defendants  gave  an  order  upon 
their  agent  in  Texas  to  deliver  possession  of  the  property  to 
Norris. 

At  the  date  of  these  respective  instruments,  three  of  the 
slaves  had  been  sold,  and  it  would  appear  that  there  was  a 
deficiency  in  the  designated  number  of  horses  and 
cattle.  The  evidence  in  relation  to  the  ^deficiency  is  [251] 
not  very  precise  or  satisfactory.  No  count  had  been 
made  by  any  of  the  witnesses,  and  their  statements  are  only 
conjectural  and  speculative  in  their  character,  and  materially 
differ  from  each  other.  The  evidence  leads  to  the  conclu- 
sion that  there  was  a  deficiency,  but  leaves  its  extent  a  matter 
of  uncertainty. 

Soon  after  the  execution  of  the  bill  of  sale,  Norris  pro- 
ceeded to  Texas  to  take  possession  of  the  property,  and 
whilst  there,  became  impressed,  as  it  would  seem,  with  the 
conviction  that  the  instrument  did  not  pass  a  good  title  to 
him,  and  that  the  property  was  different,  both  in  quantity 
and  character,  from  the  representations  made  by  the  defend- 
ants. He  accordingly  returned  to  California  without  taking 
possession,  and  soon  after  notified  the  defendants  that  he 
rescinded  the  contract,  and  tendered  to  them  a  retransfer  of 
the  property,  and  demanded  a  restitution  of  the  property 
which  he  had  conveyed  to  Mrs.  Harris.  As  the  defendants 
insisted  upon  the  validity  of  the  contract,  he  instituted  the 
present  suit  to  obtain  such  rescission  and  restitution,  and  an 
account  of  the  rents  and  profits  of  the  property,  conveyed  by 
him,  while  in  the  hands  of  the  defendants. 

In  the  complaint,  various  charges  are  made  of  fraudulent 
representations  by  the  defendants  as  to  the  quantity,  quality, 
and  value  of  the  property  sold  by  them,  none  of  which  are 
supported  by  the  evidence,  and  they  are  abandoned  by  the 
plaintiff's  counsel.  The  evidence,  produced  by  the  plaintiff 
himself,  frees  the  defendants  from  the  imputation  cast  upon 
their  conduct,  and  fully  vindicates  the  good  faith  of  their 
acts. 
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The  other  grounds  upon  which  the  plaintiff  rests  his  right 
to  relief,  are  the  alleged  want  of  power  in  the  defendants  to 
convey  the  property,  and  the  alleged  deficiency  in  the  num- 
ber of  slaves,  horses,  and  cattle  designated  in  the  instrument 
'  of  sale.  Their  determination  will  dispose  of  the  merits  of 
the  plaintiff's  claim  to  a  rescission  of  the  contract.  The 
validity  of  the  counter  claim  asserted  by  the  defendants,  and 
the  judgment  rendered  in  their  favor,  will  be  subsequently 
considered. 

The  solution  of  the  proposition  involved  in  the  first  posi- 
tion of  the  plaintiff  must  depend  upon  the  construction  given 
to  the  will  of  the  testator,  the  necessity  of  letters  of  guardian- 
ship to  invest  Mrs.  Harris  with  authority  to  act  under  the 
will,  and  the  necessity  of  the  direction  of  the  Probate  Court 
to  give  validity  to  the  sale  made. 

The  defendant,  Mrs.  Harris,  styles  herself  in  the 
[252]  bill  of  sale  as  ^executrix,  and  designates  the  property 
as  belonging  to  the  estate  of  the  deceased,  but  at- 
taches her  signature  without  any  addition  of  the  capacity  in 
which  she  acts.  The  will  must  be  interpreted  according  to 
the  law  of  Texas,  where  it  was  made,  and  where  the  prop- 
erty upon  which  it  operated  was  situated.  To  that  law  we 
must  resort  to  determine  the  capacity  of  the  testator,  the 
extent  of  his  power  of  disposition,  and  the  conditions  upon 
which  the  power  of  alienation  vested  in  the  guardian  was  to 
be  exercised.  (Jarman  on  Wills,  1;  2  Greenl.  on  Ev.,  sec. 
671.)  In  the  present  case,  there  is  no  proof  what  the  law  of 
Texas  is  upon  these  subjects.  One  of  the  counsel  of  the 
defendants  insists  that,  in  the  absence  of  such  proof,  the 
rule  is  to  presume  the  existence  of  the  common  law,  and  to 
be  governed  by  its  principles.  There  is  no  doubt  that  the 
common  law  is  the  basis  of  the  laws  of  those  States  which 
were  originally  colonies  of  England,  or  carved  out  of  such 
colonies.  It  was  imported  by  tiie  Colonists,  and  established 
so  far  as  it  was  applicable  to  their  institutions  and  circum- 
stances, and  was  claimed  by  ihe  Congress  of  the  United 
Colonies  in  1774  as  a  branch  of  those  ''indubitable  rights 
and  liberties  to  which  the  respective  colonies"  were  entitled. 
(1  Kent's  Com.,  343.)    In  all  the  States  thus  having  a  com- 
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mon  origin,  formed  from  colonies  which  constituted  a  part 
of  the  same  empire,  and  which  recognized  the  common  law 
as  the  source  of  their  jurisprudence,  it  must  be  presumed 
that  such  common  law  exists — it  has  been  so  held  in  repeated 
instances — and  it  rests  upon  parties  who  assert  a  different 
rule  to  show  that  matter  by  proof.  (See  Inge  v.  Murphy,  10 
Ala.  895.) 

A  similar  presumption  must  prevail  as  to  the  existence  of 
the  common  law  in  those  States  which  have  been  established 
in  territory  acquired  since  the  Revolution,  where  such  terri- 
tory was  not  at  the  time  of  its  acquisition  occupied  by  an 
organized  and  civilized  community;  where,  in  fact,  the  pop- 
ulation of  the  new  State  upon  the  establishment  of  govern- 
ment was  formed  by  emigration  from  the  original  States. 
As  in  British  Colonies,  established  in  uncultivated  regions 
by  emigration  from  the  parent  country,  the  subjects  are  con- 
sidered as  carrying  with  them  the  common  law,  so  far  as  it 
is  applicable  to  their  new  situation,  so  when  American  citi- 
zens emigrate  into  territory  which  is  unoccupied  by  civilized 
man,  and  commence  the  formation  of  a  new  government, 
they  are  equally  considered  as  carrying  with  them  so  mucjh 
of  the  same  common  law,  in  its  modified  and  improved  con- 
dition under  the  influence  of  modern  civilization  and  republi- 
can principles,  as  is  suited  to  their  new  condition  and  wants. 

*But  no  such  presumption  can  apply  to  States  in  [253] 
which  a  government  already  existed  at  the  time  of 
their  accession  to  the  country,  as  Florida,  Louisiana,  and 
Texas.  They  had  already  laws  of  their  own,  which  remained 
in  force  until  by  the  proper  authority  they  were  abrogated 
and  new  laws  were  promulgated.  With  them  there  is  no 
more  presumption  of  the  existence  of  the  common  law  than 
of  any  other  law.  They  were  independent  of  the  English 
law  in  their  origin,  and  hence  no  presumption  of  the  exist- 
ence of  the  common  law  of  England  can  be  indulged.  In 
countries  conquered  and  ceded  to  England,  the  common  law 
has  no  authority  without  positive  enactment,  and  for  the 
same  reason,  that  they  were  not  part  of  the  mother  country, 
but  distinct  dominions.  (1  Blackstone,  107;  Story  on  the 
Cons.,  1  vol.  150.) 
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As  Texas  was  an  iudependent  country  at  the  time  of  its 
accession  to  the  United  States — having  laws  of  its  own,  not 
being  car\ed  out  of  the  ancient  colonial  provinces  of  Eng- 
land, like  the  original  thirteen  States,  or  formed  by  emigra- 
tion into  an  uncultivated  country  from  those  States,  but  from 
a  Mexican  province  by  a  successful  revolution  against  the 
Republic  of  Mexico — ^no  presumption  can  arise  of  the  exist- 
ence therein  of  the  common  law,  which  is  the  basis  of  the 
jurisprudence  of  the  other  States. 

The  question  then  recurs  as  to  what  is  to  be  presumed  as 
to  the  law  of  Texas,  in  the  absence  of  any  proof  on  the  sub- 
ject. We  can  perceive  only  one  way  in  which  the  question 
can  be  answered,  and  that  is  to  presume  the  law  of  that 
State  to  be  in  accordance  with  our  own.  We  are  called 
upon  to  determine  the  matter  in  controversy,  and  are  not  at 
liberty  to  follow  our  own  arbitrary  notions  of  justice.  Wo 
cannot  take  judicial  notice  of  the  laws  of  Texas,  and  we 
must,  therefore,  as  a  matter  of  necessity,  look  to  our  own 
laws  as  furnishing  the  only  rule  of  decision  upon  which  we 
can  act;  and  to  meet  the  requirement  that  the  case  is  to  be 
disposed  of  according  to  the  laws  of  Texas,  the  presumption 
is  indulged  that  the  laws  of  the  two  States  are  in  accordance 
with  each  other.  The  authorities,  with  some  exceptions, 
are  to  this  effect.  Thus,  in  Smoot  et  al.  v.  Baldwin,  1  Mart. 
N.  S.  623,  a  question  arose  in  the  Supreme  Court  of  Louis- 
iana whether  an  instrument  executed  in  Alabama  was  a  mort- 
gage or  a  sale,  and  the  Court  said:  **The  law  of  Alabama 
has  not  been  proved,  and,  conformably  to  the  uniform  de- 
cisions of  this  Court,  we  must  decide  this  case  by  the  pro- 
visions of  our  own."    In  Allen  v.  Watson,  2  Hill's  S.  C.  319, 

the  plaintiffs  brought  suit  in  South  Carolina  to  re- 
[254]   cover  a  sum  of  money  won  by  the  *defendants  at  a 

faro  table  in  Georgia.  It  was  insisted  that  before  the 
plaintiffs  could  recover,  they  must  show  playing  at  faro  to  be 
illegal  by  the  law  of  Georgia;  but  the  Court  said:  **It  is 
true,  the  legality  or  illegality  of  any  transaction  must  depend 
on  the  law  of  the  place  where  it  transpires,  but  it  is  incum- 
bent on  those  who  would  avail  themselves  of  it  to  show  what 
that  law  is.     In  this  State,  (South  Carolina,)  playing  at  faro 
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is  unlawful  and  punished  by  fine;  and  if  we  are  obliged  to 
determine  that  question,  in  utter  ignorance  of  what  the  law 
of  Georgia  is,  we  must  resolve  it  by  our  own  rule,  for  the 
obvious  reason  that  we  have  no  other." 

In  Monroe  v.  Douglass,  1  Selden,  452,  the  Court  of  Appeals 
of  New  York,  in  referring  to  the  laws  of  Scotland,  which 
were  supposed  to  apply  to  the  controversy  involved,  but 
which  were  neither  asserted  or  proved  to  be  di£ferent  from 
those  of  that  State,  used  this  language:  ''It  is  a  well  settled 
rule,  founded  on  reason  and  authority,  that  the  lex  foriy  or, 
in  other  words,  the  laws  of  the  country  to  whose  Courts  a 
party  appeals  for  redress,  furnish  in  all  cases,  'prima  fadey 
the  rule  of  decision;  and  if  either  party  wishes  the  benefit 
of  a  different  rule  or  law,  as,  for  instance,  the  lex  domicilii^ 
lex  loci  contractus,  or  lex  loci  rei  aUcBy  he  must  aver  and  prove 
it.  The  Courts  of  a  country  are  presumed  to  be  acquainted 
only  with  their  own  laws;  those  of  other  countries  are  to  be 
averred  and  proved,  like  other  facts  of  which  Courts  do  not 
take  judicial  notice,  and  the  mode  of  proving  them,  whether 
they  be  written  or  unwritten,  has  been  long  established." 
(See,  also,  as  bearing  more  or  less  directly  on  this  and 
kindred  questions,  Arayo  v.  Currel,  1  Mill.  La.  541 ;  Crozier 
V.  Hodge,  3  Id.  357;  Ex  parte  Lafonta,  2  Rob.  495;  Smoot 
v.  Kussel,  1  Mart.  N.  S.  522;  Campbell  v.  Miller,  3  Id.  149; 
Harris  v.  Allnutt,  12  La.  465;  Greenwade  v.  Green  wade,  3 
Dana,  75;  Holmes  v.  Broughton,  10  Wend.  75;  Abell  v. 
Douglass,  4  Denio,  305;  Thurston  v.  Percival,  1  Pick.  415; 
Crouch  17.  Hall,  15  111.  265;  Titus  v.  Scantling,  4  Blackf.  90; 
Sheperd  v.  Nabors,  6  Ala.  N.  S.  637;  Ellis  v.  White,  25  Id. 
540.) 

Assuming  then,  for  the  reasons  we  have  stated,  that  the 
laws  of  Texas  are  similar  to  the  laws  of  this  State  on  the 
same  subjects,  we  proceed  to  consider  the  questions  raised 
by  the  plaintiff  as  to  the  power  of  Mrs.  Harris  under  the 
will.  It  is  clear  to  us  that  it  was  the  intention  of  the  testator 
to  invest  his  wife,  not  merely  with  the  entire  control  of  the 
estate  during  her  life,  but  with  the  absolute  power  of  dis- 
position, subject  to  two  qualifications — one,  that  the 
I  cattle  should  not  be  sold  in  ^two  years  unless  eight  [255] 
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dollars  per  head  could  be  obtained  for  tliem;  and  the 
other,  that  certain  real  estate  should  not  be  sold  until  the 
lapse  of  twenty  years.  Subject  to  these  limitations,  all 
power  and  authority  are  given  to  her  to  control,  exchange, 
or  sell  the  property,  without  the  guidance  or  interposition  of 
the  Courts  of  law.  Particular  desire  is  manifested  by  the 
testator  that  her  power  should  not  be  the  subject  of  inter- 
ference or  embarrassment  by  legal  proceedings.  Her  con- 
trol of  the  estate  is  to  be  without  the  guidance  of  the  Courts, 
^nd  the  sale  or  exchange  of  the  estate  is  to  be  without  their 
interposition.  Language  more  expressive  of  his  confidence 
in  the  ability  of  his  wife  to  manage  the  estate,  and  of  his 
desire  to  invest  her  with  power  of  disposition,  independent 
of  all  direction  or  dictation  by  any  tribunal,  could  k'/.rdly  be 
used.  To  require  her  to  obtain  that  direction,  or  to  be  sub* 
ject  to  that  interference,  would  defeat  the  express  provisions 
of  the  will.  Mrs.  Harris  is  legatee,  executrix,  and  guardian. 
In  one  or  the  other,  or  all  these  capacities,  she  had  by  the 
terms  of  the  will  the  power  to  execute  the  bill  of  sale  to 
Norris.  The  bill  purports  to  transfer  the  property,  and  not 
any  particular  interest  she  may  have  possessed  in  her  own 
right  or  as  executrix  or  guardian.  It  is  true,  she  describes 
herself  in  the  instrument  as  executrix,  but  this  is  only  a 
designation  of  her  person,  intended  to  identify  her  as  the 
individual  mentioned  in  the  will.  The  designation  does  not 
operate  as  a  limitation  upon  her  power.  If  she  possessed 
the  power  to  dispose  of  the  entire  estate,  she  exercises  that 
power  when  she  executed  the  bill  of  sale.  The  transfer  was 
valid,  though  the  description  was  defective.  The  authority 
was  vested  in  herself  alone  under  the  will,  and  could  only  be 
exercised  by  her  in  whatever  way  she  was  designated,  or  if 
no  designation  was  affixed  to  her  name.  It  is  not  the  case 
of  an  agent  or  attorney  exercising  another's  authority,  and 
therefore  proceeding  only  in  his  name.  It  was  the  exercise 
of  her  own  authority,  possessed  in  her  own  right. 

The  position  taken  by  the  plaintiff,  that  it  was  incompetent 
for  the  testator  to  provide  for  the  sale  by  Mrs.  Harris  of  the 
property  of  her  children,  without  the  direction  of  the  Pro- 
bate Court,  is  not  tenable.    The  statute  of  this  State  in  rela- 
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tion  to  guardians,  and  which  we  must  presume  to  be  in 
accordance  with  the  laws  of  Texas,  is  only  applicable,  in  our 
judgment,  to  cases  where  there  is  no  direction  by  will  as  to 
the  disposition  of  the  estate  left  to  the  wards.  If  such  estate 
were  given,  subject  to  a  right  of  sale  or  exchange  in  the 
guai*dian,  and  thereby  to  acquire  property,  for  their 
benefit,  of  a  different  character,  it  is  difficult  ^to  per-  [256] 
ceive  in  what  respect  the  policy  or  letter  of  the  law 
would  be  contrayened.  The  object  of  the  law,  when  there 
has  been  a  testamentary  appointment  of  guardian,  is,  as  we 
conceive,  to  preserve  the  property  for  the  benefit  of  the 
wards,  so  as  to  effectuate  and  not  defeat  the  intentions  of 
the  testator.  This  view  is  strengthened  by  the  consideration 
that  there  is  no  limitation  by  the  law  of  this  State  upon  the 
power  of  disposition  by  will.  The  statute  is  only  operative 
where  there  is  no  testamentary  power. 

Nor  is  it  necessary,  under  our  statute,  that  any  letters  of 
guardianship  should  issue  to  authorize  the  guardian  to  act. 
The  order  of  appointment,  when  made  by  the  Probate  Court, 
constitutes  the  authority  of  the  guardian,  and  the  will,  in 
case  of  testamentary  appointment,  that  of  guardians  in  other 
cases.  The  will  in  the  present  case  was  admitted  to  probate; 
and,  therefore,  to  its  provisions  Mrs.  Harris  must  look  as 
her  source  of  power. 

It  follows,  from  the  result  to  which  we  have  arrived,  that 
the  bill  of  sale  passed  a  good  and  sufficient  title  in  the  prop- 
erty to  Norris;  and  this  brings  us  to  the  consideration  of 
the  second  ground  upon  which  a  rescission  of  the  contract 
is  sought  by  him — ^the  alleged  deficiency  in  the  number  of 
slaves,  horses,  and  cattle  sold. 

As  we  have  already  stated,  three  of  the  slaves  designated 
in  the  instrument  of  transfer  to  Norris  had  been  at  the  time 
sold,  and  it  appears  from  the  evidence  that  a  deficiency  ex- 
isted in  the  number  of  horses  and  cattle,  and  hence,  it  is 
contended  that  the  plaintiff  was  under  no  obligation  to  ac- 
cept those  which  remained,  on  the  ground  that  the  contract 
was  entire  for  the  whole  of  the  personal  property.  It  is  un- 
doubtedly true  that  an  entire  contract  is  indivisible — ^that 
the  whole  must  stand  or  fall  together.    But  a  contract,  made 
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at  the  same  time,  of  different  articles,  at  different  prices,  is 
not  an  entire  contract,  unless  the  taking  of  the  ^hole  is 
essential  from  the  character  of  the  property,  or  is  made  so 
by  the  agreement  of  the  parties,  or  unless  it  is  of  such  a 
nature  that  a  failure  to  obtain  a  part  of  the  articles  would 
materially  affect  the  objects  of  the  contract,  and  thus  have 
influenced  the  sale,  had  such  failure  been  anticipated.  In 
the  present  case,  the  contract  includes  three  items — the 
slaves,  the  horses,  and  the  cattle.  As  to  the  slaves,  the  con- 
tract is  clearly  entire.  A  gross  sum  is  fixed  for  the  whole 
number,  and  no  means  for  determining  the  price  for  each 
one  is  afforded,  and  hence  the  agreement  is  implied  that  the 
whole  are  to  be  taken  or  none.  (Story  on  Gont.,  sec. 
[257]  23;  Miner  v.  Bradley,  22  Pick.  459.)  *As  to  the 
horses  and  cattle,  a  possible  deficiency  in  their  num- 
ber was  in  the  contemplation  of  the  parties  at  the  time,  and 
hence  provision  for  compensation  per  head  was  provided  to 
meet  such  deficiency.  The  failure,  then,  to  deliver  the 
whole  number  of  horses  and  cattle  did  not  invalidate  the 
contract  as  to  them,  but  the  sale  of  the  three  slaves,  and  the 
consequent  inability  to  deliver  the  whole  number,  would 
have  that  operation  as  to  the  item  of  slaves,  were  it  not  for 
the  subsequent  and  independent  stipulation  of  the  parties, 
by  which  provision  was  made  for  the  sales  which  might  take 
place  before  the  news  of  the  transfer  to  Norris  could  be  re- 
ceived by  the  agent  of  the  defendants.  That  stipulation  ob- 
viates the  objection  on  that  ground.  (Mayfield  v.  Wadsley, 
3  Barn.  &  C.  361;  S.  C.  5  Dowl.  &  E.  228;  Wood  v.  Benson, 
2  Cromp.  &  J.  94.) 

The  views  to  which  we  have  arrived  as  to  the  power  of 
disposition  of  the  defendant  Mrs.  Harris,  under  the  will, 
and  the  alleged  deficiency  in  the  property  designated  in  the 
instniment  of  sale,  dispose  of  the  claim  of  the  plaintiff  to  a 
rescission  of  the  contract. 

It  only  remains  to  consider  the  validity  of  the  counter 
claim  upon  which  the  defendants  recovered  judgment.  The 
determination  of  this  point  depends  upon  the  construction 
of  that  clause  in  the  bill  of  sale  which  provides  that  if  Nor- 
ris, on  his  arrival  in  Texas,  should  choose  to  take  all  the 
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cattle  without  a  count,  he  should  notify  the  agent  of  the  de- 
fendants in  possession  of  his  intention  to  do  so,  and  in  con- 
sideration thereof,  pay  the  further  sum  of  $4000;  but  if  a 
count  was  had,  and  the  cattle  exceeded  or  fell  short  of  the 
estimated  number  of  7000,  the  excess  or  deficiency  should 
be  paid  for  at  the  rate  of  eight  dollars  per  head.     No  count 
was  ever  made,  and  no  notification  was  ever  given  by  Norris 
that  he  chose  to  take  the  cattle  without  a  count;  but  on  the 
trial,  which  was  brought  on  in   the.  absence  of  plaintiff's 
counsel^  judgment  was  taken  for  $4000,  as  though  there  had 
been  such  notification,  after  deducting  from  that  sum  the 
amount  received  upon  the  sale  of  the  three  negroes.    In  this 
respect,  the  judgment  is  clearly  erroneous.     The  sale  is  of 
all  the  horses  and  cattle  belonging  to  the  estate  of  Dell,  esti- 
mated at  a  specified  number,  and  the  delivery  to  the  pur- 
chaser was,  of  course,  to  be  made  by  the  defendants  or  their 
agents.     The  plaintiff  was  bound  to  receive  them,  and  to 
pay  for  the  excess  over  the  estimated  number,  if,  upon  a 
count,  any  should  be  found  to  exist.     This  was  the  sole  ob- 
ligation resting  upon  him  in  the  first  instance,  and  the  only 
one  he  agreed  to  assume,  except  upon  condition  that 
he  should  elect  to  take  the  cattle  ^without  any  count.    [258] 
This  condition  was  a  mere  privilege,  which  he  could 
claim  or  not,  at  his  own  mere  volition,  and  for  which,  if 
claimed,  he  was  to  pay  the  sum  of  $4000.     He  could  thus 
have  avoided  one  liability  by  assuming  another;   but  as  he 
did  not  think  proper  to  change  the  extent  or  nature  of  his 
obligation,  he  cannot  be  charged  as  if  the  reverse  were  the 
case.     The  defendants  could  have  made  the  count,  and  thus 
have  fixed  the  liability  of  the  plaintiff  on  his  refusing  or 
neglecting  to  take  the  cattle  without  such  count.     The  de- 
fendants were  not  bound  to  wait  beyond  a  reasonable  time 
for  his  determination. 

The  doctrine  of  election,  upon  which  the  defendants  at- 
tempt to  sustain  the  counter  claim,  has  no  application  to  the 
contract  in  this  case.  That  doctrine  applies  only  to'  cases 
where  the  party,  upon  whom  rests  the  performance,  stands 
in  the  same  position  to  both  alternatives  presented,  and  is 
bound  to  indicate  his  choice  between  them.    Here  there  was 
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no  obligation  resting  upon  Norris  to  clxoose  between  two 
things :  he  was  not  boimd  to  indioate  any  choice,  only  in  the 
event  of  desiring  to  take  the  cattle  without  a  count.  If  he 
did  not  desire  to  do  so,  be  was  not  required  to  give  notice 
to  that  effect.  The  obligation  to  pay  for  the  excess  over  the 
estimated  number,  if  there  were  any,  was  absolute,  without 
any  expression  of  choice;  but  the  obligation  to  pay  the  $4000 
was  a  conditional  one,  dependent  solely  upon  the  indication 
of  his  desire  to  dispense  with  the  count. 

In  cases  where  the  doctrine  is  applicable,  the  right  of 
election,  upon  failure  of  the  party  upon  whom  the  perform- 
ance rests  to  indioate  his  choice,  passes  to  the  other  side,  as 
in  this  way  only  can  the  obligation  become  absolute  and 
determinate.  Thus,  if  a  debtor,  by  a  given  day,  is  to  pay 
money  or  furnish  goods,  it  is  evident  that  upon  a  failure  to 
indicate  which  of  the  two  he  will  do,  the  obligation  would 
be  indefinite  and  uncertain.  -  But  this  is  quite  different  from 
a  contract  to  do  a  certain  thing  absolutely  by  a  given  day, 
with  the  privilege  of  discharging  the  obligation  in  some 
other  way  previously.  In  such  case,  if  the  privilege  be  not 
exercised,  the  obligation  is  not  left  in  uncertainty,  but  is 
definite  and  absolute.  So,  in  the  present  case,  the  failure 
or  refusal  of  Norris  to  indicate  any  desire  to  take  the  cattle 
without  a  count,  did  not  leave  the  character  of  his  obligation 
in  any  respect  indefinite  and  uncertain. 

It  follows,  from  the  views  we  have  expressed,  that  the 
judgment  must  be  reversed  and  the  bill  dismissed,  and  the 
parties  left  to  determine,  by  actions  at  law,  their  re- 
[259]  spective  claims  for  any  excess  or  deficiency  *in  the 
number  of  horses  and  cattle  designated  in  the  instru- 
ment of  sale.    And  it  is  so  ordered. 

Baldwin,  J.,  having  been  counsel  for  the  respondent  in  the 
Court  below,  did  not  sit  in  the  case. 
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CURTIS,  Administrator,  v.  SUTTEB  et  als. 

*QunsTiNO  Title,  Statctb  Cohst&ued.— Section  two  hundred  and  fifty-four  of 
the  Practice  Act  enlarges  the  class  of  cases  in  which  equitable  relief  could 
formerly  be  sought  in  quieting  title.  It  authorizes  the  interpositiou  of  equity  in 
cases  where  previously  bills  of  peace  would  not  lie. 

*Id£M»  Pasties  Plaevtifp.  —  Under  this  section,  a  party  in  possession  of  real 
property  may  bring  a  bill  in  equity  to  quiet  title  against  a  party  out  of  posses- 
sion, who  claims  an  estate  or  interest  adverse  to  him,  without  waiting  until  he 
has  been  disturbed  in  his  possession  by  legal  proceedings  against  him,  in  which 
his  title  has  been  successfully  maintained. 

Ide3I,  Issues  may  be  Fbamed. — In  such  suit,  the  Court  sitting  in  equity  may 
direct,  when  proper,  an  issue  to  be  framed  upon  the  pleadings  and  submitted  to  a 
jury,  if  questions  of  a  purely  legal  character  in  relation  to  the  title  arise. 

Ii>em,  Yebdict  and  New  T&ial.— Upon  the  verdict,  if  a  new  trial  be  not  granted, 
the  Court  can  act,  by  dismissing  the  bill,  or  by  adjudging  the  adverse  estate  or 
interest  claimed  to  be  invalid,  and  awarding  a  perpetual  injunction  against  its 
assertion  to  the  property  in  quetttion. 

■  INJUNCTION,  Gbounds  FOB  DISSOLUTION. — Where  in  such  suit  an  injunction  was 
granted  on  the  complaint,  restraining  defendants  from  surveying  or  selling  the 
premises  pending  suit,  it  was  dissolved,  on  filing  an  answer  setting  up  paramount 
title  in  defendants.  Heldt  that  the  injunction  was  properly  dissolved,  becausa 
the  validity  of  defendants'  title  shouldtbe  judicially  detei'mined  before  its  asser- 
tion be  enjoined. 

<  Idem,  when  Action  Lies.— Suit  under  section  two  hundred  and  fifty-four  of  the 
Practice  Act  only  lies  with  reference  to  property  of  which  the  plaintiff  in  in  pos- 
session; and  where  suit  is  brought,  under  tliat  section,  to  quiet  title  to  a  ranch, 
and  plaintiff  is  in  possession  of  a  portion  only,  the  suit  must  be  conKidered  as 
brought  to  determine  the  title  to  that  portion,  and  no  injunction  lies  to  restrain 
parties  who  are  entire  strangers  to  the  title  from  selling  that  portion,  as  their  con- 
veyances would  not  cloud  plaintiff's  title.  And  if  the  grantees  undi  r  such  con- 
veyance s  should  invade  the  possession  of  plaintiff,  or  unlawfully  detain  the  same, 
the  remedy  at  law  is  ample. 

Idem,  what  not  Involved  in. — ^As  to  that  portion  of  the  ranch  occupied  by  set- 
tlers, such  suit  has  nothing  to  do.  If  they  are  trespassers,  ejectment  lies,  with 
an  injunction  to  restrain  waste  pending  suit. 

•Estates,  Property  in  Administbatob.— In  this  State,  all  prof)6rty  of  the  de- 
ceased, real  and  personal,  remains  in  the  possession  of  the  administrator  until 
administration  of  the  estate  is  had,  or  a  decree  of  distribution  is  made  by  the 
Probate  Court.  The  administrator,  until  then,  is  the  proper  party  plaiutiiT  in  a 
suit  to  quiet  title  to  the  estate. 

Appeal  from  the  Seventh  District. 


1  Referred  to.  Smith  v.  Brannan,  13  Cal.  116.  Cited,  San  Francisco  t'.  Beideman, 
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on,  Sepnlvfdar.  Sepulveda.  89  Cal.  19,  21. 

«  Cited.  Horn  r.  JoneH.  28  Cal.  202;  Pralus  v.  Pacific  O.  A  S.  M.  Co.,  35  Cal.  34j  N. 
C.  «t  8.  C.  Co.  V.  Kidd.  87  Cal.  307. 

'  (Uced,  Heal  del  Monte  M.  Co.  v.  Pond  M.  Co.,  23  Cal.  84.  Commented  on.  King 
».  Hio'j,'ins,  3  Or.  409. 

*  Cued,  Sopnlveda  v.  Sepulveda.  89  Cal.  19;  People  «.  Center,  66  Oal.  655. 
6  Cit<  d,  TeHcliemacher  v.  Thompson,  18  Cal.  20. 

•  Warring  v.  Freear,  64  Oal.  56.    See  9  Nev.  172;  5  Oreg.  106;  71  Ind.  339;  97  Ind* 

461 :  98  Ind.  476. 
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Shattuck,  Spencer,  dh  BeicJiert,  for  Appellant. 

1.  The  suit  is  rightly  brought  in  the  name  of  the  admin- 
istrator. (Pr.  Act,  sees.  6,  254;  Wood's  Dig.  311,  sees.  195, 
196.)  2.  The  Bussian  Fur  Co.,  once  being  in  possession  of 
the  premises  in  dispute,  and  having  sold  their  fixtures  and 
occupancy  to  defendant,  Sutter,  who  sold  to  plaintiffs  intes- 
tate, after  his  grant  from  the  Mexican  government,  defend- 
ants have  a  semblance  of  prior  possession,  and  that,  to  the 
extent  of  title  by  possession,  both  parties  claim  from  the 
same  source,  and  hence  a  deed  from  them  would  cloud  plain- 
tiffs' title,  and  an  injunction  lies.  It  also  lies  to  prevent  the 
multitude  of  suits  which  must  ensue  if  defendants  are  per- 
mitted to  survey  and  sell  the  land  to  the  settlers  already  in 
possession  of  .a  portion  of  the  rancho,  and  to  restrain  the 
continuous  trespasses  thereby  committed.  The  injury  is 
iiTeparable.  (Merced  Mining  Co.  v.  Fremont,  7  Cal.  310; 
Henshaw  v.  Clark,  14  Id.)  o.  The  averment  of  possession 
is  sufficient,  but  such  averment  is  unnecessary  to  obtain  an 
injunction  in  this  action.  (Pr.  Act,  sees.  Ill,  112,  254; 
Smith  V.  Morse,  2  Cal.  524;  Shattuck  v.  Carsons,  Id.  588; 
Guy  V.  Hermance,  5  Id.  73;  Alverson  v.  Jones,  10  Id.  9; 
Palmer  v.  Boling,  8  Id.  388.) 

J.  C.  Zabriskie  and  Geo.  R,  Moore,  for  Respondents. 

1.  The  averment  in  the  complaint  that  plaintiff  is  in  pos- 
session of  a  large  portion  of  the  land,  negatives  his  posses- 
sion of  the  whole,  and  he  does  not  designate  the  portion  of 
which  he  claims  possession.  He  must  aver  possession. 
(Wood's  Dig.  201,  sec.  254.)  Even  if  the  action  can  be 
maintained  without  averring  possession,  still  injunction  will 
not  lie  without  such  averment.  (2  Eden,  231,  and  notes;  7 
Johns.  Ch.  315;  1  How.  Miss.  108;  Bitchie  v.  Borland,  6 
Cal.  33.) 

2.  Where  the  right  of  plaintiff  is  contested  and  doubtful, 
no  injunction  liesi    (1  Barb.  Ch.  Pr.  618;  3  Chitt.  Eq.  Dig., 

22,  89.)    Nor  where  the  equities  of  the  bill  are  denied 

[261]   in   the   answer.    (Gardner  v.  *Perkins,   9  Cal.   553; 

Baker  v.  Scannell,  13  Id.;  Burnett  v.  Whitesides,  Id.) 
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3.  If  the  defendants'  claim  be  worthless,  as  alleged,  con- 
veyances by  them  cannot  injure  plaintiff.  Besides,  a  notice 
of  lis  pendens  has  been  filed,  and  purchasers  from  defendants 
will  take  with  notice.  N^r  does  plaintiff  aver  insolvency  of 
defendants. 

Field,  C.  J.,  delivered  the  opinion  of  the  Court — Baldwin, 
J.,  and  Cope,  J.,  concurring. 

The  plaintiff  is  the  administrator,  with  the  will  annexed, 
of  the  estitto  of  Stephen  Smith,  deceased,  and  brings  the 
present  action  to  determine  an  interest,  which  the  defend- 
ants claim  adversely,  in  certain  real  property,  alleged  to 
constitute  a  part  of  that  estate  situated  in  the  county  of 
Sonoma,  and  known  as  the  Bodega  Bancho.  The  complaint 
alleges,  in  substance,  that  Smith  was  at  the  time  of  his 
death  the  owner  in  fee  of  the  premises,  and  was  then,  and 
for  twelve  years  previously  had  been,  in  the  peaceful  and 
undisturbed  possession  of  the  same,  under  a  grant  from  the 
Mexican  Government;  that  his  widow  and  heirs  are  seized 
of  the  fee  therein,  and  have  a  patent  for  the  land  from  the 
United  States;  that  the  plaintiff,  as  administrator,  is  in  pos- 
session of  a  large  portion  of  the  premises,  and  is  entitled  to 
the  possession  of  the  entire  tract;  that  the  defendants  claim 
an  interest  in  the  premises  adversely  founded  upon  an  in- 
strument from  the  Russian  American  Company,  executed  to 
John  A.  Sutter,  about  the  year  1842;  and  charges  that  the 
land  was  never  owned  by  that  company,  but  that  in  1842, 
and  for  twenty  years  previously,  it  belonged  to  the  Mexican 
nation,  and  that  the  company  never  pretended  to  have  any 
right  and  ownership  therein;  that  the  defendants  are  offering 
the  premises  for  sale,  and  to  effectuate  sales  with  facility, 
are  surveying  the  tract  into  quarter  sections  and  making 
maps  of  the  same;  that  though  deeds  from  the  defendants 
would  not  convey  any  title,  they  would  operate  to  cast  a 
cloud  upon  the  title  of  the  plaintiff;  that  there  are  upon  a 
portion  of  the  tract  fifty  or  more  settlers  without  title,  whom 
the  defendants  are  encouraging  to  purchase,  and,  unless  re- 
strained, conveyances  will  be  made  by  the  defendants  to  a 
great  many  persons,  which  will  render  necessary  the  ir  stitu- 
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tion  of  numerous  suits  to  remove  clouds  thus  cast  upon  the 
property.  The  complaint  concludes  with  a  prayer  that  the 
defendants  be  required  to  produce  their  deed  or  title  to  the 
premises,  and  that  the  same  may  be  declared  null,  and  of  no 
effect,  and  that  the  defendants,  pending  the  suit,  may  be 
enjoined  from  further  proceeding  to  survey,  map,  or  sell  the 

premises,  or  any  part  thereof,  and  for  general  relief. 
[262]  ^he  answer  meets  very  fully  the  several  allegations 
of  the  complaint.  It  denies  the  title  of  the  testator, 
and  sets  up  paramount  title  in  the  defendants,  derived  by 
cession  from  Spain  to  the  Bussian  American  Fur  Company 
in  1812,  and  the  subsequent  transfer  of  that  company  to 
Sutter  in  December,  1841.  It  admits  that  the  defendants 
claim  adversely  the  property,  and  are  proceeding  to  survey 
and  sell  the  same,  and  justifies  their  conduct  in  this  respect 
as  possessors  of  the  true  title  to  the  premises. 

Upon  filing  the  answer,  the  injunction  issued  upon  the 
complaint  was  dissolved,  and  it  is  from  the  order  of  dissolu- 
tion that  the  appeal  is  taken. 

This  suit  is  founded  upon  the  statute  which  provides  that 
"an  action  may  be  brought  by  any  person  in  possession  by 
himself,  or  his  tenant,  of  real  property  against  any  person 
who  claims  an  estate  or  interest  therein  adverse  to  him  for 
the  purpose  of  determining  such  adverse  claim,  estate,  or 
interest."  (Pr.  Act,  sec.  254.)  This  statute  enlarges  the 
class  of  cases  in  which  equitable  relief  could  formerly  be 
sought  in  the  quieting  of  title.  It  authorizes  the  interposi- 
tion of  equity  in  cases  where  previously  bills  of  peace  would 
not  lie.  Such  bills  were  of  two  classes.  Those  of  one  class 
lay  where  the  right  which  the  plaintiff  asserted  was  contro- 
verted by  numerous  persons,  holding  distinct  and  separate 
interests  depending  upon  a  common  source.  A  right  of 
fishery  asserted  by  one  party,  and  controverted  by  numerous 
riparian  proprietors  on  the  river,  and  a  right  to  tithes 
claimed  by  a  parson  and  controverted  by  his  parishioners, 
are  instances  citied  by  Story  where  a  bill  of  this  nature 
would  lie.  Bills  of  the  other  class  lay  where  the  plaintiff 
was  in  possession  of  real  property,  and  his  possession  had 
been  disturbed  by  legal  proceedings,  in  which  his  title  had 
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been  successfully  maintained.  To  the  prosecution  of  bills 
of  this  latter  class,  the  concurrence  of  three  particulars  was 
essential — the  possession  in  the  plaintiff,  the  disturbance  of 
that  possession  by  legal  proceedings  on  the  part  of  the  de- 
fendant, and  the  establishment  of  the  right  of  the  plaintiff 
by  judgment  in  his  favor  in  such  proceedings.  (Shepley  v. 
Rangely,  Davis,  249.)  The  necessity  of  bills  of  this  class 
naturally  arose  from  the  nature  of  the  action  of  ejectment, 
which  being  founded  on  a  fictitious  demise  between  fictitious 
parties,  a  recovery  therein  constituted  no  bar  to  another 
action.  Thus  the  successful  party  might,  by  repeated  ac- 
tions, be  subjected  to  vexatious  and  harrassing  litiga- 
tion, and  to  procure  repose,  *Courts  of  equity  inter-  [263] 
posed  and  finally  determined  the  controversy.  It  was 
in  this  way,  only,  that  adequate  relief  could  be  administered. 
(Devonsher  v.  Newenham,  2  Sch.  &  L.  208;  Welby  v.  The 
Duke  of  Butland,  6  Bro.  Pari.  Cas.  575.)  Under  the  statute 
of  this  State  it  is  unnecessary  for  the  plaintiff  to  delay  seek- 
ing the  equitable  interposition  of  the  Court,  until  he  has 
been  disturbed  in  his  possession,  by  the  institution  of  a  suit 
against  him,  and  until  judgment  in  such  suit  has  passed  in 
his  favor.  It  is  sufficient  if,  whilst  in  the  possession  of  the 
property,  a  party  out  of  possession  claim  an  estate  or  interest 
adverse  to  him.  He  can  immediately,  upon  knowledge  of 
the  assertion  of  such  claim,  require  the  nature  and  charac- 
ter of  the  adverse  estate  or  interest  to  be  produced,  exposed, 
and  judicially  determined,  and  the  question  of  title  be  thus 
forever  quieted.  It  does  not  follow  from  the  fact  that  the 
suit  is  brought  in  equity,  that  the  determination  of  questions 
purely  of  a  legal  character  in  relation  to  the  title  will  neces- 
sarily be  withdrawn  from  the  ordinary  cognizance  of  a  Court 
of  law.  The  Court  sitting  in  equity  may  direct,  whenever 
in  its  judgment  it  may  become  proper,  an  issue  to  be  framed 
upon  the  pleadings  and  submitted  to  the  jury.  Upon  the 
verdict  of  the  jury,  if  a  new  trial  be  not  granted,  the  Court 
will  then  act,  by  either  dismissing  the  bill,  or  by  adjudging 
the  adverse  estate  or  interest  claimed  to  be  invalid,  and  of 
no  effect,  and  awarding  a  perpetual  injunction  against  its 
assertion  to  the  property  in  question.    There  is  no  difficulty 
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in  so  conducting  a  suit,  under  the  statute,  as  to  fully  protect 
the  legal  rights  of  the  parties,  and  at  the  same  time  to  secure 
the  beneficial  result  afforded  by  a  Court  of  equity  in  bills  of 
peace — ^^vhich  is,  repose  from  further  litigation.  Indeed, 
the  remedy  under  the  statute  is  eminently  simple,  direct, 
and  efficacious  for  this  purpose.  (Merced  Mining  Co.  v. 
Fremont,  7  Cal.  319.) 

The  preliminary  injunction  issued  in  the  present  case, 
upon  the  filing  of  the  complaint,  was  properly  dissolved. 
The  answer  sets  up  paramount  title  in  the  defendants,  and 
the  validity  of  that  title  should  be  judicially  determined, 
before  its  assertion  be  enjoined.  Nor  do  we  perceive  in 
what  respect  the  plaintiff  can  be  prejudiced  in  his  rights  by 
the  dissolution.  It  was  stated,  on  the  argument,  that  a 
notice  of  the  pendency  of  the  action  had  been  filed  in  the 
office  of  the  Recorder  of  Sonoma  county.  If  this  were  other- 
wise, it  could  be  now  filed.  Such  notice  will  bind  subse- 
quent purchasers  from  the  defendants,  who  can  only  take 
subject  to  the  decree  which  may  be  rendered  in  the  action. 
If  the  plaintiff  succeed,  it  must  be  on  the  ground,  that 
[264]  no  *title  passed  from  Spain  to  the  Bussian  Fur  Com- 
pany, or  from  the  company  to  Sutter;  and  in  that 
event,  conveyances  from  the  defendants  would  not  cast  any 
cloud  upon  the  plaintiff's  title.  They  would  be  like  any 
other  conveyances  from  strangers  to  the  title,  and  be  of  no 
more  effect  than  so  much  waste  paper.  The  plaintiff  would 
not  be  required,  in  any  actions  of  ejectment,  brought  by  the 
grantees  upon  such  conveyances,  to  offer  any  rebutting  proof. 
As  they  could  not  trace  their  title  back  to  any  legitimate 
source,  they  would  necessarily  fail.  (See  Pixley  v.  Huggins, 
ante  127.) 

Again,  the  plaintiff  is  in  possession  of  only  a  portion  of 
the  Bodega  Bancho,  and  the  present  sui  t  must  be  considered 
as  brought  to  determine  the  title  to  that  portion.  The  suit, 
by  the  statute,  only  lies  with  reference  to  property  of  which 
the  plaintiff  is  in  possession.  It  is  true,  the  title  to  the 
whole  property  will  be  the  subject  of  adjudication,  but  this 
follows  only  because  the  plaintiff  claims  the  entire  tract — 
that  -in,  and  that  out  of  possession — ^from  the  same  source. 
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As  to  that  portion  of  which  the  plaintiflF  retains  possession, 
he  can  require  no  injunction  for  his  protection.  Convey- 
ances of  that  portion  by  the  defendants,  if  they  are  in  fact 
strangers  to  the  title,  would  not,  as  we  have  seen,  cast  any 
cloud  upon  the  title  of  the  plaintiff,  and  if  the  grantees 
therein  should  invade  by  force  the  possession  of  the  plain- 
tiff, or  if,  having  entered  upon  the  possession,  they  should 
unlawfully  detain  the  same,  there  will  be  found  ample  and 
speedy  remedy  at  law.  With  that  portion  of  the  rancho 
which  is  occupied  by  the  settlers,  the  bill  cannot  be  consid- 
ered as  having  anything  to  do.  If  they  are  trespassers,  the 
plaintiff  must  bring  his  action  of  ejectment  against  them. 
They  can  all  be  included  in  one  suit,  and  may  be  enjoined, 
during  its  pendency,  from  committing  waste.  (Winans  v. 
Christy,  4  Cal.  70;  Natoma  Water  and  Mining  Co.  v.  Clarkin, 
14  Cal.) 

The  objection  that  the  suit  is  improperly  brought  in  the 
name  of  the  administrator,  is  untenable.  By  the  law  of  this 
State,  all  property  of  the  deceased — ^real  and  personal — re- 
mains in  the  possession  of  the  administrator  until  adminis- 
tration of  the  estate  is  had,  or  a  decree  of  distribution  is 
made  by  the  Probate  Court.  The  suit  is  rightly  brought  in 
his  name,  and  is  prosecuted  for  the  benefit  of  the  estate. 

Order  af&rmed. 

The  original  injunction  was  granted  July  26th,  1859,  ex 
parte,  on  the  complaint,  and  was  dissolved  on  the 
coming  in  of  the  answer,  October  *26th,  1859.  The  [2G5] 
appeal  from  this  order,  taken  Nov.  11th,  1859,  is  the 
subject-matter  of  the  foregoing  opinion.  The  Court  below, 
in  the  order  dissolving  the  injunction,  authorized  an  amended 
complaint  to  be  filed,  and  a  fresh  application  for  injunction 
to  be  made,  upon  ten  days'  notice  to  defendants;  and  in  the 
meantime  restrained  defendants,  until  the  motion  for  the 
second  injunction  could  be  determined.  This  second  motion 
was  made  on  the  amended  complaint,  and  an  injunction 
granted  Dec.  5th,  1859 — the  decision  of  the  Supreme  Court 
not  being  rendered  until  March,  1860.  No  appeal  was  taken 
from  the  order  granting  this  second  injunction.     But  subse- 
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quently,  after  the  decision  of  this  Court,  defendants  moved 
the  Court  below  to  dissolve  it,  which  motion  that  Court  re- 
fused, on  the  ground  that,  having  been  granted  on  notice,  it 
was  beyond  the  power  of  the  Court  to  dissolve  it — according 
to  the  decision  in  Natoma  Water  and  Mining  Co.  v.  Clarkin, 
14  Cal.  544 — the  Court  admitting  that  it  would  not  have  been 
granted  had  the  decision  of  the  Supreme  Court  on  the  first 
appeal  been  known.  From  the  order  refusing  to  dissolve 
this  second  injunction,  this  appeal  is  taken. 

J.  C.  Zabriskie  and  L.  Sanders,  Jr.,  for  Appellants. 

Jackson  Ikmple,  for  Bespondent* 

The  injunction  was  granted  on  due  notice,  and  this  appeal 
should  have  been  taken  from  the  order  granting  the  injunc- 
tion, and  not  from  the  order  refusing  to  dissolve  it. 

ShaUucky  Spencer  &  Beichert,  also  for  Bespondent,  cited 
Natoma  Water  and  Mining  Co.  v.  Clarkin,  14  Cal.  544. 

Cope,  J.,  at  the  July  term,  1860,  delivered  the  opinion  of 
the  Court — ^Baldwin,  J.,  concurring. 

This  is  an  appeal  from  an  order  refusing  to  dissolve  a  tem- 
porary injunction.  The  injunction  was  granted  upon  an 
order  to  show  cause,  and  the  Court  therefore  properly  re- 
fused to  dissolve  it.  If  it  were  granted  upon  insufficient 
grounds,  the  remedy  was  by  appeal.  This  we  have  held  in 
several  cases. 

Order  affirmed. 


[266]  *HASWELL  v.  PABSONS. 

ExEctmoN,  ExEMFTiox  FBOK,  STATims  OoNSTBUED. — Where  oertain  household 
furnifcore  is  clftimed  as  exempt  from  execution,  the  fact  that  the  number  of  bods 
claimed-  six  in  alibis  greater  than  is  required  for  the  immediate  and  constant 
use  of  the  family,  is  no  objection.  Such  a  construction  of  the  statute  ivould  be 
too  nsirrow. 

iDsai. — ^Wbere  a  party  was  absent  in  .San  Francisco,  at  the  time  such  furniture 
was  sold  on  execution,  on  account  of  sickness  in  his  family,  it  is  a  sufficient 
excuse  for  not  claiming  the  exemption  at  the  time,  the  defendant,  plaintiff  in  exe- 
cution, being  aware  of  such  claim,  it  having  been  made  on  a  prerious  seizure. 
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Ideh. — In  suit  againet  plaintiff  in  executidn,  for  the  jalue  of  household  fnrui- 
ture  sold  thereunder,  as  heing  exempt,  defendant  offered  to  show  that  plaintiff 
agreed  to  place  the  property  in  the  hands  of  a  third  person,  to  be  sold  for  the  ben- 
efit of  defendant,  the  creditor.  Heid,  that  the  evidence  was  not  admissible,  be- 
cause such  agreement  does  not  necessarily  waive  the  exemption  from  forced  sale. 

Appeal  from  the  Tenth  District. 

■ 

The  Court  below  found — Ist.  That  on  the  second  day  of 
January,  1868,  plaintiff,  a  resident  of  Tuba  county,  was  a 
farmer,  householder,  and  head  of  a  family,  having  a  wife 
and  three  children  dwelling  with  him  in  said  county.  2J. 
That  at  the  time  aforesaid,  plaintiff  was  owner  and  in  posses- 
sion of  two  horses  and  one  wagon,  with  the  harness  therefor, 
and  no  other  horse,  wagon,  or  harness;  that  said  horses, 
wagon,  and  harness  were  necessary  to  plaintiflf's  farming 
business,  and  to  the  support  of  his  family,  and  were  worth 
three  hundred  and  fifty  dollars;  that  he  was  also,  at  the  same 
time,  the  owner  and  in  possession  of  certain  household  and 
kitchen  furniture,  which  were  absolutely  necessary  for  his 
family — there  being  six  or  seven  beds — ^and  were  worth  one 
hundred  and  twenty-eight  dollars. 

On  the  trial,  defendant  introduced  a  witness,  and  proposed 
to  afik  him  whether,  after  the  property  in  dispute  was  seized 
under  defendant's  attachment  against  plaintiff,  it  was  agreed 
between  them  that  witness  should  take  charge  of  it,  and  sell 
it  at  public  or  private  sale,  and  apply  the  proceeds  towards 
paying  the  judgment  of  defendant.  Plaintiff  objected  to  the 
question  as  irrelevant.  Objection  sustained,  defendant  ex- 
cepting. Plaintiff  had  judgment  for  four  hundred  and 
seventy-eight  dollars  and  costs.    Defendant  appeals. 

Z.  Montgomery,  for  Appellant. 
Eeardan  dc  Smith,  for  Bespondent. 

*FiELD,  C.  J.,  delivered  the  opinion  of  the  Court —  [267] 
Baldwin,  J.,  concurring. 

This  is  an  action  to  recover  the  value  of  certain  household 
furniture  and  other  property,  alleged  to  have  been  exempt 
from  forced  sale,  which  was  seized  and  sold  under  execution, 

803 


267  Haswell  v.  Parsons.       [Sup.  Ct.  I860.] 

at  the  direction  of  the  defendant,  upon  a  judgment  recovered 
by  him  against  the  plaintiff.  The  furniture  was  the  remnant 
of  what  had  previously  been  used  in  keeping  a  hotel,  and, 
according  to  the  finding  of  the  Court,  was  no  more  than  was 
sujficient  for  the  family  of  the  plaintiff.  As  its  value 
amounted  to  only  one  hundred  and  twenty-eight  dollars,  it 
cannot  be  said  that  the  house  was  very  extravagantly  fur- 
nished. It  may  be  possible  that  a  less  number  of  beds 
would  have  accommodated  the  plaintiff  and  his  wife  and 
children,  but  it  would  be  a  very  narrow  construction  of  the 
statute  to  limit  the  exemption  to  the  number  required  for 
immediate  and  constant  use. 

The  absence  of  the  plaintiff  in  San  Francisco,  when  the 
sale  took  place,  was  a  sufficient  excuse  for  not  claiming  the 
exemption  at  the  time.  The  absence  was  occasioned  by  sick- 
ness of  members  of  his  family,  and  the  defendant  was  aware 
of  the  claim,  as  in  consequence  of  its  assertion  the  property 
had  been  previously  released  from  seizure  under  an  execu- 
tion issued  by  himself,  upon  the  same  judgment. 

The  inquiry  proposed  as  to  the  alleged  agreement  of  the 
plaintiff  to  a  sale  by  a  third  person,  was  properly  excluded. 
If  the  plaintiff  had  agreed  to  place  the  property  in  the  hands 
of  a  third  person,  to  be  sold  for  the  benefit  of  his  creditor, 
it  does  not  follow  that  the  exemption  from  forced  sale  was 
thereby  waived. 

Judgment  affirmed,  with  ten  per  cent,  damages. 
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WEAVER  et  al.  v.  EUREKA  LAKE  COMPANY. 

^  Wateb  Bights,  AppROP&iATioir  how  Mads. — Whether  plaintiffs,  who  had  posted 
notices  claiming  the  water  of  a  certain  river,  and  stating  their  intention  to  con- 
Btruct  a  ditch  or  flume,  and  appropriate  the  water  for  mining  purposes,  began 
their  surveys,  etc.,  and  prosecuted  their  work  to  completion  with  due  diligence, 
as  against  parties  attempting  subsequently  to  appropi*iate  the  water,  is  a  question 
for  the  jary,  and  their  verdict,  on  conflicting  testimony,  will  bo  conclusive. 

Idem,  Confuctxno  Claims. — Suit  by  plaintiffs  as  prior  appropriators  of  the  water 
of  Middle  Yuba  River,  for  damming  up  and  diverting  the  water  of  three  lakes 
situated  one  above  the  other,  opening  into  each  other,  and  discharging  their 
water  into  the  Middle  Yuba  Biver  tlirough  the  same  channel,  "which  is  about  a 
mile  long,  and  is  called  "lake  stream."  The  quantity  of  water  varies  w\i\\  the 
seasons.  Sometimes  the  stream  is  a  torrent,  and  sometimes  it  is  almost  or  quite 
dry.  Defendants,  to  create  a  supply  for  their  ditch  during  the  summer,  erected  a 
dam  at  the  outlet  of  each  lake,  converting  it  into  a  sort  of  reservoir,  from  which 
the  water  was  draivn  as  needed,  contending  that  the  circumstances  justified  the 
erection  of  the  dams,  and  that  tlie  great  value  of  the  lakes  as  reservoirs  Justified 
the  injuries  resulting  to  plaintiffs.  Held,  that  there  is  no  law  for  such  position, 
that  if  the  injuries  to  plaintiffs  were  trivial,  they  would  be  damnma  absque  injuria, 
but  that  the  legal  superiority  of  conflicting  rights  cannot  be  determined  by  a  com- 
parison of  their  value. 

Idem,  Validity  or  Claim,  on  what  Depesids.— To  render  valid  a  claim  of  water 


^  Approved,  N.  C.  &  8.  C.  Co.  v.  Eidd,  S7  Cal.  811. 
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by  appropriation,  the  claim  mnst  be  for  some  useful  or  beneficial  purpose,  or  in 
ooutemplatioQ  of  a  future  appropriation  for  such  purpose  by  the  parties  claiming 
it.    A  claim  for  mere  speculation  will  not  answer. 

Appeal  from  the  Fourteenth  District 

To  the  facts  stated  in  the  opinion  of  the  Court,  it  may  be 
well  to  add,  that  defendant  showed  that  one  Sisson  placed  a 
notice  at  the  outlet^'  of'  thd  '^feain  lake,  abotit  July,  1853, 
claiming  the  water  of  the  lakes.  These  notices  were  signed 
**  Sisson  &  Co.,"  and  wererplaoed  ai<iifferent  points.  Sissou 
never  took  any  steps  toward  the  construction  of  a  ditch,  or 
the  appropriation  of  the  water:  made  no  survey,  and  placed 
no  stakes.  Sisson  made  one  Heed  an  equal  partner  and 
owner  with  himself;  and  in  June,  1854,  sold  his  share,  one- 
half  to  Irwin,  one  of  the  stockholders  in  the  Eureka  Lake 
Co. — the  defendant.  In  July,  1854t  one  La  Du  and  others 
associated  with  him,  commenced  the  survey  of  a  ditch  from 
the  **lake  stream,"  above  plaintiffs'  flume,  to  Eureka,  the 
intended  terminus  of  plaintiffs'  flume.  In  the  fall  of  the 
same  year,  and  in  1855,  they  built  dams  across  the  stream, 
near  the  outlet  of  the  lake.  The  object  of  the  dam  is  to 
retain  the  water  of  the  lakes,  to  be  drawn,  off  at  pleasure  and 
nsed  in  defendant's  ditch  which  taps  the  stream  below  the 
dam,  and  above  plaintiffs'  flume. 

The  tjiree^l^lv.e^  i^re  ^tuated  off  to  one  side  of  the  south 
fork  of  the  Middle  Tuba,  at  an  angle  of  about  forty-five 
degrees,  and  about  a  half  mile  distant  from  the  point  where 
plaintiffs'  flume  taps  the  south  fork.  As  the  flume  was  orig- 
inally designed,  it  would  have  struck  the  south  fork  below 
its  junction  with  **lake  stream,"  and  have  received  the  water 
of  both  streams  at  the  same  head.  But,  for  more  grade,  or 
for  some  convenience  or  advantage  of  construction,  it  was 
found  better  that  the  head  should  be  a  little  higher  on  the 
south*  fork;  and  just  &bove  its  junction  with  the  **lake 
stream.'*  T?he' result  was  that  the  flume  was  carried  high 
above  and  across  *'lake  stream"  on  the  route  to  the  south 
fork,  and  \}iq  water  of  the  stream  was  conveved  to  the  main 
flume  by  a  small  side  flume.  As  soon  as  plaintiffs  were  pre- 
pared to  receive  the  waters  of  ''lake  stream,"  they  turned  it 
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into  their  flume.  The  defendants  turned  it  out  again,  and 
run  it  oflf  in  their  ditch  which  was  situated  on  the  sajne 
stream  above.  Defendant  continued,  to  4ive;rt  the  water,  and 
plaintiffs  brought  suit.  i       ^  t.    !. 

It  is  unneces^iurj^to  set  out  the  instructions  to  the 
jury,  as  they- were  *plain  and  simple  propositions,  and   [273] 
when  applied  to  the  case  in  hand,  amounted  to  no 
more  than  this :  that  a  bare  claim  to  a  water  right  without 
some  actual  steps  towards  appropriation,  could  confer  no 
rights  capable  of  ownership  or  sale. 

Verdict  for  plaintiff,  with  $3000  damages.  Judgment  ac- 
cordingly.    Defendant  appeals.  .    .  I  (.!  V 

Henry  Meredith^  for  AppQllc^t 

...        .  .    •    j 
McConndl  (k  Niks,  jPor  BeSpond^nts. 

..   ,       4       .    .      . 

f  •        1  I  r 

Cope;  J.,.delivered  the  opinion  of  thd  Court — ^Field,  C.  J., 
and  *Bal1)WIN,  J.,  concurring. 

This  is  an  action  to  recover  damages  for  damming  up  and 
diverting 'the?  water  of  certain  lakes  in  Nevada  county.  The 
complaint  is  in  the  usual  form  in  such  cases,  alleging  a  right 
by  appropriation  in  the  plaintiffs,  and  an  improper  interfer- 
ence with  that  right  by  the  defendants.  The  averments  of 
the  complaint  are  controverted  by  the  ai^wei;,  And  a  prior 
and  superior  right  asserted  in  the  defendants.  It  can  hardly 
be  expected  that  we  will  ;aj94^i!tahe  ihe  task  of  a  critical  ex- 
amination of  the  tQ$ii«abny,  for  the  purpose  of  determining 
whethe;c>5ipen  iilb^  weight  of  the  evidence,  the  verdict  was 
right  or  wrong.  We  have  so  frequently  declared  the  rale 
upon  this  subject,  it  is  unnecessary  to  repeat  it  again.  It  is 
contended,  however,  that  there  was  no  conflict  of  testimony 
upon  the  question  of  the  priority  of  the  rights  of  the  parties, 
and  that  upon  this  point  the  verdict  is  entirely  unsupported 
by  evidence.  If  this  be  true,  it,  of  course,  disposes-  of  the 
case. 

Both  parties  QUimthe  water  for  mining  purposes,  and  the 
right  of  each  is  based  upon  the  construction  of  a  ditch,  by 
means  of  which  it  is  alleged  that  the  appropriation  was 
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effected.  Jt  was  shown  that  the  plaintiffs,  sometime  in  June, 
1853,  posted  certain  notices  claiming  the  water  of  the  Middle 
Yuba  Biver  and  its  tributaries,  and  stating  their  intention  to 
construct  a  ditch,  or  flume,  and  appropriate  the  same  for  the 
purposes  mentioned.  It  was  further  shown  that,  in  the  fol- 
lowing month,  they  commenced  their  surveys  on  the  contem- 
plated line  of  the  ditch,  and  that  these  surveys  were,  in  due 
course  of  time,  prosecuted  to  completion,  and  followed  up 
by  the  actual  construction  of  the  work.  It  is  claimed  that 
the  plaintiffs  did  not  prosecute  their  enterprise  with  suffi- 
cient diligence,  and  that  their  rights  do  not,  therefore, 
[274]  date  by  relation  *from  the  commencement  of  their 
operations  in  1853;  but  the  question  of  diligence  was 
necessarily  passed  upon  by  the  jury,  and  their  verdict  is 
conclusive.  It  is  not  pretended  that  the  defendants  did  any 
act  towards  the  construction  of  their  ditch  until  the  summer 
of  1854,  but  evidence  was  introduced  for  the  purpose  of  con- 
necting them  with  a  right  to  the  water  of  the  lakes  in  ques- 
tion, claimed  by  other  parties,  who  had  put  up  notices  of 
'  their  appropriation  early  in  July,  1853.  Irrespective  of  any 
question  as  to  the  validity  of  this  claim,  we  think  the  con- 
clusion of  the  jury  fully  justified  by,  and  in  strict  conform- 
ity with,  the  evidence.  The  notices  of  the  plaintiffs  claiming 
the  same  water,  were  as  valid  and  effectual  as  the  notices  of 
these  parties  could  have  been,  and  the  proof  is  that  they 
were  first  posted. 

It  is  proper,  in  this  connection,  to  notice  another  question, 
which  is  discussed  at  some  length  in  the  briefs  of  counsel. 
There  are  three  lakes,  the  water  of  which  constitutes  the 
subject  of  this  controversy.  They  are  situated  one  above 
the  other,  and  discharge  their  water  into  the  Middle  Yuba 
Biver  through  the  same  channel.  This  channel  is  about 
one  mile  in  length,  and  is  called  ''lake  stream."  The  quan- 
tity of  water  discharged  varies  with  the  seasons.  Sometimes 
the  stream  is  a  torrent,  and  at  others,  it  is  almost  or  quite 
dry.  The  defendants,  for  the  purpose  of  creating  a  supply 
of  water  for  their  ditch  during  the  summer  months,  erected 
a  dam  at  the  outlet  of  each  of  these  lakes,  by  which  means 
it  was  converted  into  a  sort  of  reservoir,  from  which  the 
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water  was  drawn  as  their  necessities  required.  It  is  con- 
tended that,  under  the  circumstances,  the  erection  of  these 
dams  was  justifiable  and  proper,  and  that  the  great  value  of 
the  lakes  as  reservoirs  is  a  sufficient  justification  for  injuries 
resulting  to  the  plaintiffs.  ■  We  are  aware  of  no  principle  of 
law  upon  which  such  a  position  can  be  maintained.  If  the 
injuries  to  the  plaintiffs  were  of  a  trivial  character,  they 
should,  perhaps,  be  considered  damnum  absque  injuria;  but 
a  comparison  of  the  value  of  conflicting  rights,  would  be  a 
novel  mode  of  determining  their  legal  superiority. 

The  question  whether  the  defendants  had  a  right  to  turn 
into  the  lake  water  obtained  from  another  source,  and  take 
out  the  quantity  thus  turned  in,  does  not  properly  arise  in 
the  case;  for  it  does  not  appear  with  sufficient  certainty  that 
any  water  was  so  turned  in  by  them  during  the  period  in 
which  damages  are  alleged  to  have  accrued. 

We  see  no  error  in  the  instructions  of  the  Court.  Those 
to  which  objections  are  principally  urged,  relate  to 
the  validity  of  the  claim  to  *the  water  of  the  lakes  [275] 
purchased  by  the  defendants.  The  evidence  in  rela- 
tion to  this  claim  is  perfectly  plain  and  uncontradictory,  and, 
we  think,  shows  conclusively  that  the  claim  was  invalid,  and 
without  the  semblance  of  law  to  support  it.  The  water  was 
not  claimed  for  any  useful  or  beneficial  purpose,  or  in  con- 
templation of  a  future  appropriation  for  any  such  purpose, 
by  the  parties  claiming  it.  It  was  a  bare  claim;  for  no  other 
object,  that  we  can  discover,  than  that  of  speculation.  The 
Court  would  have  been  justified  in  instructing  the  jury  to 
disregard  it  entirely. 

Judgment  affirmed. 


MOETON  V.  FOLGER  et  als. 

^EviDEircE  or  BoxntDABY  Lineo.  —  The  deposition  of  a  Bnrveyor,  who  ran  the 
boundary  lines  of  a  grant,  taken  in  one  action,  is  admissible  in  another  action 
between  difterent  parties,  as  hearsay  evi  ienoe,  upon  the  location  of  such  lines, 
after  his  death. 

^  ApproTedi  Cornwall  v.  Culyeri  16  Oal.  428. 
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Ideh,  Depositions.— Hence  the  deposition  of  Yioget,  aa  to  the  position  of  the 
southern  boundary  of  the  Sutter  grant,  offered  in  connection  with  the  map  drawn 
by  him,  is  admissible,  as  hearsay  evidenoe — though  taken  in  another  action  be- 
tween different  parties. 

Idem,  Hearsay. — The  dechirations,  on  a  question. of  boundary,  of  a  deceased  per- 
son, who  was  in  a  situation. to  be  acquainted  with  the  matter,  and  who  was  at  the 
time  free  from  any  interest  tiierein,  are  admissible,  whether  the  lx)undary  be  one 
of  a  general  or  public  interest,  or  be  one  between  the  estates  of  private  proprie- 
tors. And  their  admissibility  cannot  be  affected  by  the  fact,  that  they  are  reduced 
to  writing,  and  were  made  under  oath  in  a  judicial  proceeding. 

Idsm."— 6uch  evidence  is  admissible  as  hearsay  evidenoe  from  the  necessity  of  the 
case,  which,  in  this  instance,  presents  itself  with  peculiar  force.  The  surveyby 
Yioget  was  made  in  1841,  when  the  valley  of  the  Sacramento  was  occupied  almost 
exclusively  by  roving  tribes  of  Indians,  and  no  interest  was  fiolt  in  preserving,  on 
the  surface  of  the  ground,  the  evidence  of  its  lines.  M  that  time  there  were  no 
white  men,  nor  were  there  for  years  afterwards,  to  que8|;ion  Sutter/s  claim,  or  to 
dispute  as  to  its  boxmdaries.  Whatever  landmarks  were  originaHy  made  must 
have  soon  disappeared.. .  Two  oitie^,  SacraineptQ  a{i(i  JOrysvil]e,  one  of  them  the 
second  in  pm)ulation*i]x,the  State,  juf^  bniJt  upon  the  land  supposed  to  be  within 
the  grant  to  ^utier;  an$  residents  of  these  cities,  and  occupiers  of  land  Iving  be- 
tween tiiem — numbered  by  ibousands — ^bave  taken  conveyances  from  Sutter,  and 
expended  their  money-  in  improvements,  relying  upon  the  survey  and  map  of 
Yioget  %a  evidence  that  their  property  is  within  the  grant 

Idem.— Besides,  the  land  is  divided  into  a  large  number  of  farms;  and  the  doc- 
trine is,  that  where  the  tract  originally  surveyed  was  large,  and  was  subsequently 
subdivided  into  numerous  farms,  the  boundary  of  the  original  tract  serving  as  a 
boundary  of  the  several  farms,  such  evidence  is  admitted  on  principles  similar  to 
those  which  relate  to  the  boundaries  of  a  manor  or  parish. 

Idem.— In  England,  such  evidence  is  confined  to  showing  boundaries  of  parishes, 
manors,  and  the  like,  which  are  of  public  interest,  and.  iS;not  allowed  to  establish 
the  boundary  of  a  private  estate,  unless  the  latter  be  identical  with  that  of  a  pub- 
lic or  quasi  public  nature. 

Idem,  of  Land  Included  in  Qsant. — In  ejectment  for  land  within  Sutter's  Fort, 
in  the  city.pf  Sacramento,  if  the  x>etition  of  Sutter,  soliciting  eleven  leagues  in 
le  e^t^tblishment,  '*  named  New  Helvetia,"  and  the  grant  in  which  is  conceded 
Ehe  land  referred  to  in  the  petition  '*  named  New  Helvetia,"  be  in  evidence,  to- 
gether with  the  declarations  of  Yioget  in  connection  with  the  accompanying  map, 
fixing  the  southern  boundary  of  the  grant  some  miles  below  the  American  Biver, 
and,  also,  together  with  the  proof  that  the  territory  lying  between  the  American 
Biver  and  Sutterville,  the  western  line  of  Leidesdorff's  grant,  and  the  Sa9raiileuto 
Biver,  embracing  *'  Sutter's  Fort,"  and  the  inclosures  and  settlem^^  if^oiTLd  it, 
was  known  and  recognized  by  every  one  throughout  the  country  as  Ne\^  Helvetia; 
that  Sutter  had  entire  and  undisputed  possession  of  the  same;  that  no  one  ques- 
tioned his  right  till  1850;  and  tliat  the  premises  in  dispute  were  within  his  in- 
closures at  the  Fort;  the  evidence  would  be  prima  facie,  if  not  conclusive  proof, 
that  the  premises  were  covered ,bx  ^elgruit. 

Ejectment,  Tfile  Belied  on.  —  Where  a  party  in  ejectment  relies  upon  docu- 
mentary evidence  of  title  and  prior  possession,  if  he  fail  in  the  former,  he  may 
still  rely  vpon  the  latter.    The  failure  to  prove  the  paper  title  does  not  impair 
■1  therfjuJit  force  and  effect  of  the  possession. 

Idem,  Statute  Constbued. — The  eleventh  section  of  the  Act  of  1836,  for  the  pro- 
tection of  actual  settlers,  and  to  quiet  land  titles,  only  applies  to  actions  brought 
to  recover  the  possession  of  lands  after  the  issuance  of  a  patent. 
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Appeal  from  the  Sixth  District. 

The  facts  appear  in  the  opinion  of  the  Court.     See  also 
Ferris  v.  Coover,  10  Cal.  589.    The  Court  below  nonsuited  . 
plaintiff,  who  appeals. 

TV.  S.  Long,  for  Appellant. 

Bobinson,  BeaUy  &  Heacock,  for  Respondents. 

Field,  C.  J.,  delivered  the  opinion  of  the  Court — ^Baldwin, 
J.,  and  Cope,  J.,  concurring. 

This  is  an  action  of  ejectment  to  recover  the  possession  of 
certain  real  estate,  situated  within  the  city  of  Sacramento. 
The  plaintiff  bases  his  right  to  recover  upon  the  title  of 
John  A.  Sutter,  through  whom  he  claims,  by  sundry  mesne 
conveyances;  and  as  evidence  of  that  title,  relies  upon 
*a  grant  to  Sutter  to  the  former  Mexican  Government,  [277] 
and  Sutter's  prior  possession  of  the  premises  in  con- 
troversy. The  .defendants  set  up  in  defence  the  several 
statutes  of  limitation,  and  title  from  Sutter,  through  convey- 
ances from  one  Bichards,  under,  whom  they  claim. 

On  the  trial,  ^,  .copy  pf  ithe  grant  was  introduced,  against 
the  objection  of  tl;e  defendants,  that  the  evidence  was  insuffi- 
cient  to  establish  the  loss  of  the  original.  Whether  this 
evidence  justified  the  introduction,  it  is  immaterial  to  inquire; 
the  defendants  are  not  the  appellants,  and  had  the  ruling 
been  otherwise,  the  plaintiff  might  have  supplied  the  evi- 
dence in  the  particulars  in  which  it  is  alleged  to  be  defective. 
The  grant  in  question  was  issued  to  Sutter  by  Governor 
Alvarado  in  Jane,  1841,  and  its  character  and  effect  we  had 
occasion  to  consider  in  Ferris  v.  Coover,  10  Cal.  589.  We 
there  held,  that  it  passed  to  Sutter  a  title  to  the  land  it 
embraces,  subject  to  be  defeated  by  the  subsequent  action  of 
the  Supreme  Government  and  Departmental  Assembly,  that 
the  title  carried  with  it  a  right  to  the  possession,  use,  and 
enjoyment  €)f  the  land,  and  that  this  right  was  protected  by 
th9  'stipulations  of  the  treaty  of  Guadalupe  Hidalgo,  and 
could,  like  any  other  right  of  property,  be  enforced  in  our 
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courts.    In  that  case,  a  copy  of  the  map,  to  which  the  grants 
refers,  was  introduced,  accompanied  by  the  evidence   of 
Vioget,  the  surveyor  employed  by  Sutter  to  prepare  the  map 
annexed  to  his  petition  for  the  concession,  in  explanation  of 
the  apparent  conflict  between  the  boundaries  of  the  land 
designated  in  the  grant  by  parallels  of  latitude,  and  those 
designated  by  the  lines  marked  on  the  map.     That  evidence 
removed  nearly  all  the  difficulties  arising  from  inaccuracy  of 
description ;  it  explained  the  cause  of  the  error  in  the  desig- 
nation of  the  boundaries,  and  showed,  that  the  land  upon 
which  the  city  of  Sacramento  is  situated,  is  clearly  within 
the  limits  of  the  grant.     Since  then,  Yioget  has  died,  and  in 
this  case,  the  plaintiff  offered  to  read  his  deposition,  taken 
in  a  different  action  between  different  parties.     The  deposi- 
tion thus  offered  was  taken  in  an  action  of  ejectment,  brought 
to  recover  land  situated  within  the  city  of  Sacramento,  in 
which  the  plaintiff,  as  in  the  present  case,  deraigned  his  title 
from  the  grant  to  Sutter,  and  was  introduced  to  prove  the 
correctness  of  a  copy  of  the  original  map,  which  was  annexed. 
In  it  the  witness,  among  other  things,  testified,  that  he  made 
an  actual  survey  of  that  portion  of  the  tract  granted,  which 
lies  between  the  southern  boundary  and  the  Sacramento 
[278]  and  American  Kivers,  and  that  the  part  *of  the  map 
which  describes  the  lower  or  southern  portion  of  the 
grant  is  substantially  correct.     The  deposition  was  offered, 
in  the  present  case,  as  evidence,  in  connection  with  the  ac- 
companying map,  of  the  position  of  the  southern  boundary, 
and  upon  objection  of  the  defendant,  was  excluded.     The 
question  is  thus  presented,  whether  the  deposition  of  a  sur- 
veyor, who  ran  the  boundary  lines  of  a  grant,  taken  in  odo 
action,  is  admissible  in  another  action,  between  different 
parties,  as  to  the  location  of  such  lines,  after  his  death.    The 
question  is  one  of  great  importance,  and  has  been  the  sub- 
ject of   careful  consideration   by  the   Court.      Under  the 
colonization  regulations  of  1828,  the  applicant  for  land  was 
required  to  accompany  his  petition  with  a  map,  "  describing 
as  distinctly  as  possible  the  land  asked  for."    The  maps,  in 
such  cases,  were  often  mere  rude  sketches,  indicating  only 
the  general  location  of  the  tract,  without  any  attempt  at  pre- 
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cision  of  designation  or  description,  but,  in  other  cases,  thej 
v^ere  the  result  of  careful  survey. 

Where  the  lines  of  such  surveys  were  run  will  be  often  a 
matter  of  great  difficulty  to  determine,  and  in  some  instances 
quite  impossible,  unless  resort  can  be  had  to  the  declarations 
of  deceased  surveyors.  It  is  well  known  that  Yioget  made  a 
survey  of  the  eleven  leagues,  before  Sutter  presented  his 
petition  to  the  Governor  of  California,  and  prepared  a  map 
of  the  same,  which  accompanied  the  petition.  A  portion  of 
the  land  thus  surveyed  embraces  the  tract  now  occupied  by 
the  city  of  Sacramento,  and  another  portion  lies  on  the 
Feather  Biver^  His  deposition  to  that  effect,  showing  the 
southern  and  eastern  lines  of  the  land,  is  among  the  papers 
of  the  late  Board  of  Land  Commissioners,  now  on  file  with 
the  United  States  Surveyor-General.  The  deposition  used 
in  Ferris  v.  Coover  shows  the  survey  of  the  tract  embracing 
Sacramento  city.  The  deposition  offered  in  the  present 
case,  considered  with  the  accompanying  map,  shows  the 
southern  line  of  the  grant.  If  the  evidence  thus  furnished 
cannot  be  used,  the  position  of  the  exterior  eastern  and 
southern  lines  of  the  grant  can  never  be  determined  with 
precision;  only  an  approximation  to  their  location  can  be 
obtained.  At  least  this  cannot  be  done  as  to  the  eastern 
line  of  the  land  lying  north  of  Sacramento.  In  that  county 
it  is  possible  that  the  eastern  line  may  be  determined  by 
reference  to  the  Leidesdorff  grant,  which  is  bounded  by  the 
grant  to  Sutter.  The  question  then  is,  can  the  testimony 
of  the  deceased  surveyor,  as  to  the  eastern  and  southern 
boundary  lines,  or  rather  in  the  present  case  as  to  the 
southern  line  alone,  be  admitted.  It  is,  of  course,  of 
no  higher  weight  than  hearsay,  and  if  ^received,  it  [279] 
must  be  as  evidence  of  that  character.  It  has  been 
long  well  established  that  such  evidence  is  admissible  on 
questions  of  ancient  boundaries.  In  England,  the  evidence 
is  limited  to  boundaries  of  parishes,  manors,  and  the  like, 
which  are  of  public  interest,  and  is  not  allowed  to  establish 
the  boundary  of  a  private  estate  unless  the  latter  is  identical 
with  that  of  a  public  or  quasi  public  nature.  (1  Greenl.  £v., 
sec.  145,  and  authorities  cited  in  the  note.)    In  this  country, 
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the  admissibility  of  this  kind  of  eyidence  is  carried  to  much 
greater  length  than  in  England.  It  has  been  uniformly 
maintained  when  the  tract  originally  surveyed  was  large, 
and  was  subsequently  subdivided  into  numerous  farms,  the 
boundary  of  the  original  tract  serving  as  a  boundary  of  the 
several  farms.  In  cases  of  this  kind,  the  principle  upon 
which  the  evidence  is  received  has  been  regarded  as  similar 
to  that  which  relates  to  boundaries  of  a  manor  or  parish. 
In  the  survey  of  large  tracts,  landmarks  are  often  formed  of 
a  temporary  character,  which,  in  the  progress  of  settlement 
and  improvement,  disappear,  leaving  their  location  to  rest 
only  in  the  recollection  of  the  neighborhood.  In  such  cases, 
evidence  of  reputation  or  hearsay  is  received  from  necessity, 
for  the  protection  of  the  rights  of  parties.  It  is  not  neces- 
sary, however,  according  to  the  authorities  in  the  majority 
of  the  American  States,  that  the. hearsay,  to  entitle  it  to  be 
received,  should  be  general,  or  relate  to  boundaries  in  which 
the  public  or  numerous  persons  afe  interested!  ^Jtm^y  be 
limited  to  particular  facts  embracing^  irhe  declar'dtions  of  a 
single  individual,  provided  such  individual  had,  from  his 
situation,  the  means  of  knowledge,  find  was  disinterested  in 
the  matter,  and  inay  relate  only  iio  the  boundary  of  a  private 
estate.  "We  have,"  says  the  Supreme  Court  of  North 
Carolina,  *'in  questions  of  boundary,  given  to  the  single 
declarations  of  a  deceased  individual,  as  to  a  line  or  corner, 
the  weight  of  common  reputation,  and  permitted  such  declar- 
ations to  be  proven  under  the  rule,  that  in  questions  of 
boundary,  hearsay  is  evidence.  Whether  this  is  within  the 
spirit  and  reason  of  the  rule,  it  is  now  too  late  to  inquire. 
It  is  the  well  established  law  of  the  Sda^e.  And  if  the  pro- 
priety of  the  rule  was  now  res  Integra,  perhaps  the  necessity 
of  the  case,  arising  from  the  situation  of  our  country,  and 
the  Tvant  of  self-evident  termini  of  our  lands,  would  require 
its  adoption;  for  though  it  somjB times  leads  .to  falsehood,  it 
more  often  tends  to  the  establishment  of  truth;'!  (Sassen  v. 
Herring,  3  Dev.  340.)     **And  we  are  of  the  opinion,"  says 

the  Supreme  Court  of  New  Bfampshire,   "that  the 
[280]   declarations  of  deceased  ^persons,  who  from  their* 

situation  appear  to  have  had  the  means  of  knowledge 
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respecting  private  boundaries,  and  who  had  no  interest  to 
misrepresent,  may  well  be  admitted."     (Great  Falls  Com- 
pany V.  Wooster,  15  N.  H.  412.)     **  Where  boundary  is  the 
subject,':,  says  Tilghman,  Chief   Justice  of    the  Supremo 
Court  of  Pennsylvania,  "what  has  been  said  by  a  deceased 
person  is  received  as  .evidence.     It  forms  an  exception  to 
the  general  rule."   *  *  ♦   *.*  It  was  impossible  for  the  plain- 
tiffs to  show,  the  extent  of  their  possession,  without  showing 
the  lines  runl  by  .'Wilson.     Those  lines  were  the  plaintiffs' 
boundaries,  at  least,  such  was  their  claim.     It  appears  to 
me,  therefore,  that  what  was  said  by  Wilson  came  within 
the  exception,  which  admits  the  words  of  a  deceased  person 
to  be  given  in  evidence  in  a  matter  of  boundary."   (Caufman 
V.  Congregation  of  Cedar  Spring,  0  Binn.  63.)    In  that  case, 
Wilson,  the  person  whose  declarations  were  admitted,  had 
made  the  survey  of  the  tract,  the  boundary  of  which  was  in 
question^  as  assistantiio  the  Deputy  Surveyor  of  the  district. 
In  Spear  v.  Coate,  2-  McCord,  227,  the  plaintiff,  in  order  to 
show  that  a  certain  tree  was  the  corner  of  her  grant,  offered 
to  prove  that  a  certain  William  Golding,  deceased,  had  said 
he  was  a  chain  carrier  at  the  time  of  the  original  survey  of 
the  tract,  and  that  the  tree  was  the  corner  then  made.     The 
testimony  was  admitted,  and  on  appeal  from  the  ruling,  the 
Supreme  Court  of  South  Carolina  said:    "It  cannot  be 
doubted  at  this  day,  that  the  declarations  of  deceased  per- 
sons, who  sh$i/ll  appear  .to  have,  been  in  a  situation  to  possess 
the  infbrmatroii,  and  are  not  interested,  shall,  on  a  question 
of  boundiary,  be  received  in  evidence." 

Numerous  other  authorities  to  the  same  effect  might  be 
cited  from  the  reports  of  the  different  States.  (See  the  cases 
in  3  Cow.  &  H.  Notes  to  Phillips'  Ev.,  note  186.)  These  are 
suflScient  to  show  the  general  doctrine  which  will  bo  found 
to  prevail  in  the  majority  of  the  American  States.  By  them 
it  is  clear  that  the  declarations  on  a  question  of  boundary  of 
a  deceased  person,  who  was  in  a  situation  to  be  acquainted 
with  the  matter,  and  who  was  at  the  time  free  from  any  in- 
terest therein,  are  admissible,  and  whether  the  boundary  be 
one  of  a  general  or  public  interest,  or  be  one  between  the 
estates  of  private  proprietors.     This  being  the  case,  their 
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admissibility  cannot,  of  coarse,  be  affected  bj  the  fact  that 
they  are  reduced  to  writing,  and  were  made  under  the  so- 
lemnity of  an  oath  in  a  judicial  proceeding.  These  circum- 
stances, if  they  can  have  any  weight,  must  augment  the 
confidence  reposed  in  the  accuracy  of  the  declarations. 
[281]  In  Lpng's  Lessee  v.  Pellett,  *1  Har.  &  McH.  531,  evi- 
dence of  the  declarations  of  a  deceased  person,  in 
relation  to  a  beginning  and  boundary  tree  of  a  tract  of  land, 
made  under  oath,  upon  a  commission  issued  to  take  his  tes- 
timony— the  commission  having  been  irregularly  executed, 
so  fhat  the  testimony  could  not  be  read — was  admitted  as 
hearsay.  It  was  indeed  objected  in  that  case  on  appeal,  that 
it  did  not  appear  that  the  person  whose  declarations  were 
admitted  was  dead;  but  this  objection  was  not  taken  in  the 
Court  below,  and  it  was  answered  by  the  observation  that 
everything  was  to  be  presumed  in  favor  of  the  verdict.  The 
evidence  would  have  been  clearly  inadmissible  had  the  dec- 
larant been  living  at  the  time.  In  Weem's  Lessee  v,  Disney, 
4.  Har.  &  McH.  157,  the  original  depositions  of  persons  since 
dead,  taken  under  a  commission  defectively  executed,  were 
permitted  to  be  read  in  evidence,  as  the  declarations  or  hear- 
say of  persons,  not  living,  to  establish  the  boundaries  of 
certain  tracts  of  land  in  suit.  This  was,  however,  only  the 
decision  of  the  General  Court  of  Maryland;  in  the  Court  of 
Appeals  the  judgment  was  affirmed  by  consent.  In  Lessee 
of  Montgomery  v.  Dickey,  2  Yeates,  212,  the  question  pre- 
sented was  whether  a  certain  survey,  made  by  one  George 
Smith,  included  twenty-six  and  a  half  acres  of  land,  the 
premises  in  controversy.  To  prove  this,  the  plaintiff  offered 
the  depositions  of  two  witnesses,  one  of  whom  had  since 
died,  and  the  other  was  unable  to  attend  the  Court,  which 
were  taken  before  the  action  was  brought  by  the  agent  of 
the  plaintiff  in  the  presence  of  the  defendant,  and  by  him 
cross-examined.  To  their  admission  the  defendant  objected, 
and  the  Court,  in  considering  the  objection,  said:  **The 
present  dispute  is,  in  fact,  a  question  of  boundary,  depend- 
ing on  the  lines  originally  run  by  George  Smith.  Consid- 
ered in  this  view,  the  depositions  offered  are  much  better 
evidence  than  general  reputation  or  hearsay;  and  the  rules 
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of  evidence  as  to  pedigree  as  well  as  boundary,  are  very  lax, 
from  the  nature  of  the  two  cases.  It  must  be  obvious,  that 
when  the  country  becomes  cleared  and  in  a  state  of  improve- 
ment, it  is  often  difficult  to  trace  the  lines  of  a  survey  made 
in  early  times.  The  argument  ex  necessUcUe  rei  will  therefore 
apply.  Here,  what  was  sworn  was  in  the  presence  of  both 
parties,  and  though  there  was  no  cause  then  pending  in 
Court,  the  deposition  may  be  read  in  confirmation  of  the 
other  evidence  given."  Subsequently,  a  rule  to  show  cause 
for  a  new  trial  was  unanimously  refused  by  the  Court.  It  is 
a  matter  of  doubt  whether  this  decision  can  be  upheld  as  to 
the  admission  of  the  testimony  of  the  living  witness, 
who  was  unable  to  attend  the  Court,  ^but  as  to  the  [282] 
deposition  of  the  deceased  witness,  it  is  in  accordance 
with  the  other  cases  we  have  cited. 

Tested  by  the  authorities,  to  which  we  have  thus  at  great 
length  referred,  there  can  be  no  doubt  of  the  admissibility 
as  hearsay  evidence  of  that  part  of  the  testimony  of  Yioget, 
which  relates  to  the  southern  boundary  of  the  grant  to  Sut- 
ter. It  is  admissible,  as  would  be  the  evidence  of  a  third 
person  who  had  heard  the  declarations  made  from  the  mouth 
of  Yioget  himself,  and  seen  him  at  the  time  mark  on  paper 
the  location  of  the  particular  boundary  he  surveyed.  The 
declarations  and  map  thus  constitute  a  part  of  the  same 
statement  and  must  be  taken  together.  This  kind  of  evi- 
dence is  admissible,  as  we  have  stated,  from  the  necessity  of 
the  case,  which  in  this  instance  presents  itself  with  peculiar 
force.  'The  survey  was  made  by  Vioget,  in  1841,  at  a  time 
when  the  valley  of  the  Sacramento  was  occupied  almost 
exclusively  by  tribes  of  roving  Indians,  and  no  interest  was 
then  felt  in  preserving,  on  the  surface  of  the  ground,  the 
evidence  of  its  lines.  Theife  were  then  no  white  men,  nor 
were  there  any  for  years  afterward,  to  question  Sutter's 
claim,  or  to  dispute  with  him  as  to  its  boundaries.  Such 
landmarks  as  were  originally  made,  must,  in  the  unsettled 
state  of  the  country,  have  soon  disappeared.  If  any  existed 
when  gold  was  discovered,  they  were  lost  or  destroyed  in 
the  settlement  and  improvement  of  the  country,  following 

819 


283  Morton  v.  Folgeb.  [Sup.  Ct. 


the  emigration  of  American  citizens,  occasioned  by  such 
discovery. 

Upon  the  land  supposed  to  be  contained  within  the  grant 
to  Sutter,  two  cities  are  built — one  of  them'  the  8ecbn<l'  in 
population  and  wealth  of  the  State — and  it  is  a  matter  per- 
fectly notorious,  that  residents  of  those  cities,  and  occupiers 
of  land  lying  between  them — ^numbered  by  thousands — have 
taken  conveyances  under  Sutter,  and  expended  their  money 
in  buildings  and  other  improvements,  relying  upon  the  sur- 
vey and  map  of  Vioget  as  evidence  that  their  property  was 
situated  within  the  limits  of  the  grant.  If  his  declarations, 
now  that  he  is  deceased,  cannot  be  received  as  to  the  eastern 
and  southern  boundaries  of  the  grant,  great  embarrassment 
and  difficulty  will  exist  with  parties  in  a  multitude  of 
instances,  in  protecting  their  pr6t)erty  until  their  possessions 
have  been  quieted  by  the  official  survey  and  patent  of  the 
Government.  With  these  declarations,  just  protection  and 
security  can,  in  the  meantime,  be  a£forded  through  the  ordi- 
nary actions  at  law.  "We  have  no  doubt  of  their  admissibiliiy, 
and  the  Court  erred  in  excluding  the  entire  deposition  in  the 

present  case. 
[283]  *In  his  petition  to  the  Governor  of  California, 
which  is  in  the  record,  Sutter  solicits  a  concession  of 
eleven  leagues  in  the  establishment  "named  New  Helvetia;" 
in  the  grant,  the  Governor  concedes  the  land  referred  to, 
**  named  New  Helvetia;"  the  declarations  of  Vioget,  taken 
in  connection  with  the  accompanying  map,  show  the  southern 
boundary  some  miles  below  the  American  Eiver.  The  evi- 
dence, contained  in  the  record,  of  parties  who  resided  in  the 
country  as  early  as  1846,  shows  that  the  territory  lying  be- 
tween the  American  River  and  Sutterville,  the  western  line 
of  LeidesdorflF's  grant,  and  the  Sacramento  Eiver,  embracing 
**  Sutter's  Fort,"  and  the  inclosures  and  settlements  around 
it,  was  known  and  recognized  by  every  one.  throughout  the 
country  as  New  Helvetia;  that  Sutter  had  entire  and  undis- 
puted possession  of  the  same;  that  no  one  ever  J)retfeiid€fc(^to 
question  his  right  until  1850;  and  that  the  premises  in  dis- 
pute were  within  his  inclosures  at  the  fort. 
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The  evidence  thus  produced  would  have  been,  in  connec- 
tion Tvith  the  declarations  of  Vioget,  which  were  excluded, 
prima  facie  sufficient,  if  not  conclusive,  that  the  premises  in 
controversy  were  covered  by  the  grant. 

But  aside  from  all  considerations  of  the  grant,  the  evi- 
dence was,  prima  facie,  sufficient  to  go  to  the  jury,  on  the 
ground  of  the  prior  possession  shown  in  Sutter.  The  Dis- 
trict Court  ordered  a  nonsuit  on  the  ground,  as  stated  in  the 
record,  that  the  **  plaintiff,  having  offered  to  prove  the  paper 
title,  and  failed,  could  not  recover  either  on  his  paper  title 
or  possession,  because  the  possession  was  merged  in  the 
paper  title,  and  must  fail  with  it."  By  this  we  understand 
the  District  Court  to  have  held,  that  where  a  party  relies 
upon  documentary  evidence  of  title,  and  prior  possession,  if 
he  fails  in  the  former,  he  cannot  succeed  upon  the  latter — a 
proposition  of  law  which  cannot  be  maintained.  The  two 
kinds  of  evidence  are  only  different  means  of  attaining  the 
same  result — the  establishment  of  a  right  in  the  plaintiff  to 
the  premises  as  against  the  defendant.  Both  may  be  resorted 
to,  and  the  failure  of  either  will  not  impair  the  just  force 
and  effect  of  the  other.  As  prior  possession  in  the  plaintiff 
or  his  grantors  is,  of  itself,  sufficient  to  warrant  a  recovery, 
it  would  be  strange  if  an  unsuccessful  attempt  to  add  to  it 
the  additional  weight  of  documentary  evidence  should  operate 
to  destry  its  original  and  legitimate  effect.  And  if  the  docu- 
mentary evidence  of  title  produced  turned  out  defective,  it 
would  be  equally  strange  if  the  plaintiff,  to  establish  his 
right  as  against  the  defendant,  should  be  precluded  from 
resorting  to  other  equally  effective  evidence,  when, 
too,  perhaps,  the  ^defects  in  his  documentary  title  [284] 
may  have  been  for  the  first  time  disclosed  on  the  trial. 

The  counsel  of  the  defendants  insist,  however,  that  the 
nonsuit  was  properly  granted,  whether  the  reason  assigned 
for  it  be  correct  or  otherwise,  on  the  ground  that  the  action 
was  barred  by  the  Statutes  of  Limitations  of  1850  and  1856. 
The  evidence  shows  that  Sutter  was  in  the  peaceable  posses- 
sion of  the  premises  in  1849,  and  for  years  previously,  and 
that  his  right  to  the  same  was  not  disputed  by  any  one  until 
1850;  but  it  does  not  appear  that  either  he  or  the  plaintiff, 
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or  any  intermediate  grantee,  has  been  in  their  possession  at 
any  time  since.  The  sixth  section  of  the  Act  of  1850,  fixing 
the  limitation,  within  which  actions  for  the  recovery^  of  real 
property  were  required  to  be  brought,  was  repealed  by  the 
amendatory  Act  of  1855,  and  the  period  extended  five  years 
from  the  passage  of  the  latter  act.  (Laws  of  1855,  ch.  87.) 
It  was  so  held  by  this  Court  in  Billings  v,  Harvey,  6  Cal. 
381,  and  the  most  cogent  reasons  .exist  for  adherence  to  the 
decision  there  made.  Upon  its  faith,  claimants  of  real  prop- 
erty have  acted  throughout  the  State,  and  the  greatest  wrong 
and  injustice  would  follow  any  departure  from  it.  The 
eleventh  section  of  the  Act  of  1856,  for  the  protection  of 
actual  settlers,  and  to  quiet  land  titles,  only  applies  to  ac- 
tions brought  to  recover  the  possession  of  lands  after  the 
issuance  of  a  patent.  Its  provisions  have  no  application  to 
the  case  at  bar.  The  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 
Ordered  accordingly. 


GIBBONS  V.  SCOTT  et  aJ. 

*  Equity  Pleadino,  Insufficxent  Alleoatioks.— In  Buit  in  equity,  to  Bet  aside  a 
JQclgment  by  dcfanlt  on  a  return  by  the  Sheriff  of  personal  eervioe,  on  the  ground 
that  defendant,  in  fact,  was  not  serTed,  and  never  had  any  notice  of  the  proceed- 
ings, and  that  he  had  a  yalid  defence  to  the  action,  the  allegations  relative  to  tliis 
defence  showed  that  it  was  based  upon  an  executory  agreement,  by  the  terms  of 
which,  certain  things  were  to  be  done  by  plaintiff,  and  in  consideration  thereof, 
he  was  to  be  released  from  th^  debt  for  which  the  action  was  brought.  Heldt  that 
the  allegations  are  insufficient  in  this,  that  they  do  not  state  that  any  of  these 
things  were  performed  by  him,  or  that  he  ever  offSBred,  or  was,  or  has  been,  at  any 
time,  ready  or  willing  to  perform  the  same. 

Idem,  Amendments.— Nor,  in  such  case,  will  the  Supreme  Court  reverse  the  judg- 
ment Ix'.low,  to  afford  plaintiff  an  opportunity  to  amend  his  complaint,  he  not 
having  offered  to  amend  below,  and  there  being  no  error  in  the  rooord. 

Appeal  from  the  Tenth  District. 

The  original  action  was  by  defendants,  Scott  &  Vantine, 
against  Gibbons  &  Glynn.     The  return  of  the  Sheriff  shows 

1  Citod,  Logan  o.  HiUegass,  16  Cal.  203;  People  o.  Bains,  23  Cal.  129. 
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personal  service  on  Gibbons,  plaintiff  here;  and  an  attorney 
having  been  appointed  to  represent  Glynn,  who  had  become 
a  non-resident  of  the  State,  in  due  time  final  judgment  by 
default  was  entered  up  against  defendants. 

The  executory  agreement  set  np  in  the  present  suit,  and 
referred  to  by  the  Court,  was,  in  substance,  that  Gibbons  & 
Glynn  being  indebted  to  Scott  &  Yaptine,  the  latter  firm 
agreed  to  release  Gibbons  from  all  personal  liability  for  such 
indebtedness,  and  look  to  Glynn  alone — Gibbons  to  with- 
draw from  the  firm,  and  give  up  to  Glynn  all  bis  right,  title, 
and  interest  in  and  to  the  partnership  property,  and  Glynn 
to  gii^e  Scott  &  Yantine  a  mortgage  upon  the  same;  that 
Yantine  gave  Gibbons  a  note  of  the  firm  of  Scott  &  Yantine, 
for  five  hundred  dollars,  which  note  was  paid  to  a  third 
party,  to  whom  Gibbons  transferred  it,  and  was  an  additional 
consideration  for  Gibbons  to  withdraw  from  the  firm.  This 
agreement  was  before  the  action  by  Scott  &  Yantine  v.  Gib- 
bons &  Glynn.    Defendants  answered. 

On  the  trial,  defendants  moved  to  dismiss  the  complaint, 
on  the  ground  that  it  did  not  state  facta  sufficient.  Motion 
sustained.    Plaintiff  appeals. 

TJiomion,  Williams  &  Thornton,  for  Appellant,  to  the  point 
that  the  agreement  was  sufficiently  plead,  cited  Walker  v. 
Woods,  Jan.  T.  1860;  and  to  the  point  that  even  if  not 
technically  plead,  still  there  is  enough  to  show  a  valid  and 
meritorious  defence  to  the  original  action,  and  hence,  that 
this  Court  should  reverse,  with  leave  to  answer,  cited  Part- 
ridge V.  McKinney,  10  Cal.  181-185,  close  of  Burnett's 
opinion;  Pr.  Act,  sec.  68. 

Harry  L  Thornton,  Jr.,  also  for  Appellant,  argued  that  the 
complaint  averred  an  actual  release  of  Gibbons,  in  pursuance 
of  the  executory  agreement;  and  further,  that  payment  of 
the  five  hundred  dollar  note  proved  a  recognition  of  such 
release  by  Scott  &  Yantine,  and  that  this  was  sufficient,  with- 
out separate  averments^  that  Gibbons  had  executed  each  term 
of  the  agreement. 

*5.  S»  Mesirk,  for  Respondents.  [286] 
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1.  The  (Complaint  does  not  aver  compliance  with  the 
terms  of  the  executory  agreement,  set  forth  as  a  good  de- 
fence to  the  original  action.  The  averment  of  payment  of 
the  note  given  Gibbons,  amounts  to  nothing,  for,  non  constat 
that  the  respondents  ever  received  any  consideration  for  the 
note,  and  they  were  obliged  to  pay  it  because  in  the  hands 
of  a  third  party.  A  mere  technical  defence  will  not  avail 
appellant;  and  he  must  be  deemed  to  have  stated  his  case  as 
strongly  as  it  will  bear.  (Gregory  v.  Ford,  14  Gal.  138; 
Green  v.  Covillaud,  10  Cal.  317.) 

2.  There  being  no  error  in  the  record,  this  Court  will  not 
reverse  simply  to  enable  plaintiff  to  amend  his  complaint. 

Cope,  J.,  delivered  the  opinion  of  the  Court — Field,  C.  J., 
concurring. 

This  is  a  suit  in  equity  to  set  aside  a  judgment  of  the  Dis- 
trict Court  of  the  Tenth  Judicial  District.  The  judgment 
was  rendered  in  September,  1853,  and  the  record  shows 
that  there  was  a  personal  service  of  the  summons,  and  a 
copy  of  the  complaint.  The  plaintiff  alleges  that  no  such 
service  was  in  fact  ever  made,  and  that  he  had  no  notice  of 
the  proceedings  until  long  after  the  rendition  of  the  judg- 
ment. He  further  alleges  that  the  officer  who  certified  to 
the  service,  and  the  sureties  upon  his  official  bond,  are  in- 
solvent. So  far,  the  case  falls  exactly  within  the  rule  laid 
down  in  Gregory  v.  Ford,  14  Cal.  138;  but  the  plaintiff  goes 
further,  and  alleges  that  he  had  a  valid  defence  to  the  action, 
of  which  he  claims  that  in  equity  and  justice  he  should  still 
be  permitted  to  avail  himself.  But  the  allegations  in  rela- 
tion to  this  defence  are  insufficient.  The  defence  is  founded 
upon  an  executory  agreement,  by  the  terms  of  which  certain 
things  were  to  be  done  by  the  plaintiff,  and  in  consideration 
thereof,  he  was  to  be  relieved  from  the  debt  for  which  the 
action  was  brought.  It  is  not  alleged  that  any  of  these 
things  were  performed  by  him,  or  that  he  ever  offered,  or 
was,  or  has  been,  at  any  time,  ready  or  willing  to  perform 
the  same. 

We  have  no  right  to  reverse  the  judgment  for  the  purpose 
of  affording  the  plaintiff  an  opportunity  to  amend  his  com- 
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plaint.     He  did  not  offer  to  amend  in  the  Court  below,  and 
there  is  nothing  in  the  record  to  justify  a  reversal. 
Judgment  affirmed. 


*JOHNSON  V.  SHEEMAN  et  al.'  [287] 

HoRTOAQEE,  POSSESSION,  LIABILITY  OF.— In  thls  State,  a  mortgagee  of  a  term  in  pos- 
aession  is  not  liable  as  assignee  upon  the  covenants  of  the  lease. 

>  MoBTOAOE  A  HEBE  Seccbitt.— A  mortgage  is  a  mere  security,  and  does  not  vest 
in  the  mortgagee  any  estate  in  the  land,  either  before  or  after  condition  broken. 
Payment  after  default  operates  to  discharge  the  lien  equally  with  payment  at  the 
maturity  of  the  debt. 

■  Idem,  Possession  not  to  Apfect  Estate. — Nor^does  possession  under  the  mort- 
gage affect  the  nature  of  the  mortgagee's  interest:  it  does  not  change  the  relation 
of  debtor  and  creditor,  or  impair  the  estate  of  the  mortgagor,  but  leaves  the  rights 
and  interests  of  the  parties  exactly  as  they  existed  previously. 

Ieiem. — Possession  taken  by  the  consent  of  the  owner,  or  by  contract  with  him,  may 
confer  rights  as  against  third  parties,  but  they  are  independent  and  distinct  from 
any  rights  springing  from  the  mortgage,  from  which  they  derive  no  support. 

^Deed  as  a  Mobtoaoe,  Pabol  Evidence. — The  law  of  England  and  New  York 
upon  tlicse  points  stated.  Parol  evidence  is  admissible  to  show  that  a  conveyance 
or  assignment,  absolute  on  its  face,  was  intended  as  a  mortgage^ 

*  Lease,  Effect  of  Assionkent. — The  assigut-e  of  a  lease  may  discharge  himself 
from  all  liability  under  the  covenants  of  the  lease,  by  assigning  over;  and  the 
assignment  over  may  be  to  a  beggar,  a  jemme  coverlt  or  a  person  on  the  eve  of 
quitting  the  country  forever,  provided  the  assignment  be  executed  before  his 
departure;  and  even  though  a  premium  is  given  as  an  inducement  to  accept  the 
transfer. 

Appeal  from  the  Fourth  District 

Tor  facts,  see  opinion.  The  suit  is  against  Sherman, 
Jeffries,  and  the  various  tenants  in  possession  of  the  prem- 
ises. Sherman  and  Jeffries  alone  answered.  The  Court 
below,  in  addition  to  the  judgment  for  possession  of  the 
premises,  etc.,  as  stated  in  the  conclusion  of  the  opinion  of 


1  Same  case,  Cal.  Sup.  Ct.,  July  T.  1858,  not  reported.  Beferred  to,  Arguello  v. 
Eding«  r,  10  Cal.  160;  Pierce  tJ.  llobinson,  13  Cal.  124. 

•  Approved,  Goo<lenow  v.  Ewe  r,  16  Cal.  468;  Lord  o.  Morris.  18  Cal.  488;  Dutton  v, 
WarKCbamr,  21  Csil.  GJl;  Jackson  v.  Lodge,  So  Gal.  39.  Pavmeut  as  a  dischai'ge,  Wil- 
lis t».  Farley,  24  Cal.  4K8. 

»  Api)rov*e<l,  Dntion  v.  Warschauer,  21  Cal.  625;  Kidd  v.  Temple,  22  Cal.  262;  Cun- 
ningham r.  Hawkins,  24  Cal.  40f>;  Juckson  r.  Lodge,  36  Cal.  43. 

♦Approved,  Cunningham  v.  HawkinM,  27  Cal.  606;  Sears  r.  Dixon.  33  Cal.  832;  Gav 
r.  Hamilton,  33  Cal.  6^0;  Jackson  v.  Lodge.  36  Cal.  42,  47,  4«;  Itaynor  v,  Lyons,  3^7 
Cal.  454. 

*  Approved,  Jackson  v.  Lodge,  36  Cal.  64. 
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this  Court,  gave  personal  judgment  against  Sherman  for 
rents,  from  and  after  the  second  assignment  to  him  in  March, 
1855,  till  the  assignment  by  him  to  Jeffries  in  August  follow- 
ing; and  also  a  personal  judgment  against  Sherman  and 
Jeffries  for  rents  received  from  the  date  of  the  assignment  to 
the  latter,  to  the  commencement  of  this  suit,  holding  this 
last  assignment  to  be  merely  colorable. 
Defendants  appeal. 

S.  M.  BoivTnan  dt  Jos.  O.  Baldwin,  for  Appellants. 

I.  Parol  evidence  is  admissible  to  show  that  a  paper  pur- 
porting to  be  an  absolute  assignment,  was  in  fact  intended 

to  convey  a  less  estate.  (4  Kent,  145-6;  Quackenboss 
[288]  V.  Clark,  12  Wend.  656;  Armstrong  v.  *Wheeler,  9 

Cow.  88;  Calvert  v.  Bradley,  16  How.  593.)  The  only 
exception  to  the  rule  is  where  strangers  to  the  contract  are 
induced  to  deal  with  the  apparent  assignee  or  grantee,  who 
are  ignorant  of  the  parol  agreement,  and  are  deceived  by  the 
apparent  state  of  things.     (14  Wend.  67.) 

II.  Sherman  is  not  liable  for  rents  on  the  covenants  of 
the  original  lease,  during  the  time  he  received  the  rents 
from  the  tenants  of  Brown  and  Keyser.  He  was  not  a  mort- 
gagee in  possession. 

III.  Sherman  is  not  liable  for  rents  collected  by  Jeffries 
after  the  assignment  to  him.  (Tay.  Land,  and  Ten.,  sees. 
452,  453,  and  cases  cited.) 

C  -ET.  8»  WilliamSy  for  Bespondent. 

I.  Parol  evidence  is  not  admissible  to  show  that  the 
assignment  to  Sherman  was  intended  as  a  mortgage.  (Lee 
V.  Evans,  8  Cal.  424.)  Sherman  is  estopped  as  against  per- 
sons other  than  Brown  and  Keyser,  from  insisting  that  the 
assignment  was  even  a  mortgage.  (Porter  v.  Mayfield,  21 
Penn.  263;  9  Cow.  90.) 

II.  If  the  Court  conclude  Sherman  to  be  a  mortgagee  of 
the  lease,  then,  as  assignee  by  way  of  mortgage,  he  is,  at 
common  law,  liable  on  the  covenants  to  pay  rent  without 
taking  possession.  (Williams  v,  Bosanquet,  1  Brod.  &  B. 
238;  5  Eng.  C.  and  L.  609;  Lucas  v.  Cumerford,  1  Yes.  235; 
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2  Vern.  374;  Woodfall,  ch.  3,  sec.  15;  Calvert  v,  Bradley,  16 
How.  680-593.)  The  common  law  is  the  rule  of  decision 
here,  (Comp.  L.  186,)  and  the  statute  means  the  common 
law  of  England.     (Johnson  v.  Fall,  6  Cal.  359.) 

III.  At  all  events,  Sherman,  bj  taking  possession  in 
April,  1855,  assumed  the  lease  with  all  its  covenants  from 
the  date,  and  according  to  the  terms  of  the  first  assignment. 
(Blake  v.  Saunderson,  1  Gray,  332-335.) 

IV.  The  assignment  to  Jeffries  was  made  for  the  purpose 
of  discharging  Sherman  from  liability  for  rent,  and  at  the 
same  time  secretly  reserved  the  control  qt  the  estate  and 
enjoyment  of  the  profits,  and  is  therefore  void,  because  it  is 
not  a,  real  assignment. 

Field,  C.  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

In  May,  1854,  Naglee  and  Sharp,  as  trustees  of  John  and 
Mary  Ellig,  by  indenture,  leased  to  Brown  and  Keyser 
certain  premises,  ^situated  within  the  city  of  San  [289] 
Francisco,  for  the  term  of  ten  years,  at  the  monthly 
rent  of  seven  hundred  and  fifty  dollars,  payable  each  month 
in  advance,  the  lessees  on  their  part  covenanting  to  pay  the 
rent,  and  all  taxes  and  assessments  upon  the  premises,  and 
to  erect  brick  buildings  thereon.  The  lease  was  accom- 
panied with  a  proviso  that  in  case  any  rent  due  should  re- 
main unpaid  for  the  period  of  thirty  days,  the  whole  amount 
of  the  rent*  for  the  unexpired  term  should  at  once  become 
due  and  payable.  Under  the  lease,  Brown  and  Keyser  en- 
tered, and  in  pursuance  of  their  covenants  proceeded  to  erect 
brick  buildings,  and  after  the  expenditure  of  over  thirty 
thousand  dollars,  finding  it  necessary  to  obtain  funds  to  com- 
plete the  buildings,  applied,  in  November,  1854,  to  Lucas, 
Turner  &  Co.,  for  a  loan  of  five  thousand  dollars.  The  loan 
was  made,  and  their  notes  given,  and  as  security  for  the  pay- 
ment of  the  notes,  they  executed  to  the  defendant,  Sherman, 
one  of  the  partners  of  said  firm,  an  assignment  of  the'  lease- 
hold interest  in  the  premises.  These  notes  were  paid  at 
their  maturity,  and  in  March,  1855,  an  additional  loan  of 
five  thousand  dollars  was  effected,  and  new  notes  were  given, 
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and  as  security  for  their  payment,  a  new  assignment  was  ex- 
ecuted to  Sherman.  Under  the  first  assignment,  no  posses- 
sion was  taken  by  Sherman  of  the  leasehold  premises,  but 
under  the  second,  and  from  its  date,  the  j;enants  attorned  to 
him.  No  rent  was  paid  to  the  lessors  after  the  execution  of 
the  first  assignment.  Whilst  in  possession,  Sherman  was 
sued  for  the  rent  of  the  entire  remainder  of  the  term — eighty 
thousand  dollars — upon  that  clause  of  the  lease  which  pro- 
vides that  such  rent  should  at  once  become  due  and  payable 
in  case  any  rent  due  should  remain  unpaid  for  the  period  of 
thirty  days.  To  free  himself  from  annoyance  and  litigation, 
he  made,  in  August,  1855,  an  assignment  of  his  interest  in 
the  premises,  to  Jeffries,  who  is  represented  to  have  been  a 
pauper  and  a  servant  of  his  lawyer,  Bowman.  Subsequent 
to  this  period,  he  never  received  in  person  any  of  the  rents 
of  the  property,  but  such  as  were  collected  were  deposited  in 
the  bank  of  Lucas,  Turner  &  Co.,  to  the  credit  of  Jeffries, 
and,  as  appears  by  the  testimony,  were  subsequently  drawn 
out  by  the  checks  of  Jeffries,  with  the  exception  of  a  balance 
of  a  few  dollars. 

In  a  suit  brought  by  Mary  EUig,  to  obtain  an  account 
from  Naglee  and  Sharp,  as  trustees,  and  a  surrender  of  the 
trust  estate,  the  plaintiff  was  appointed  receiver  and  author- 
ized to  institute  the  present  suit.  The  object  of  this  suit  is 
to  recover  possession  of  the  premises  and  the   rents,  for 

which  the  lease  stipulated,  subsequent  to  the  first 
[290]  assignment  *to  Sherman.     It  is  a  suit  ostensibly  for 

equitable  relief,  and  the  ground  of  the  equitable  in- 
terposition of  the  Court  rests  upon  the  alleged  simulated 
and  fictitious  assignment  to  Jeffries,  in  August,  1855.  Aside 
from  this  allegation,  the  facts  set  forth  in  the  complaint  dis- 
close only  causes  of  action  perfectly  cognizable  at  law — a 
claim  to  the  premises,  and  a  claim  for  back  rents.  I'he 
essential  allegation,  upon  which  the  whole  equitable  relief  is 
sought,  is  fully  controverted  by  the  answer,  and  is  wholly 
unsupported  by  the  proofs.  Even  if  Sherman  were  liable 
as  assignee  upon  the  covenants  of  the  lease — as  he  was  not, 
as  will  hereafter  appear — his  liability  ceased  with  the  as- 
signment, and  it  is  of  no  consequence  whether  Jeffries  was 
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a  pauper  or  the  servant  of  Bowman  or  not.  Sherman  had  a 
right  to  make  the  assignment  to  him,  or  to  a  married  woman, 
or  to  a  person  leaving  the  State,  or  to  a  prisoner.  He  had  a 
right  even  to  pay  a  party  a  bonus  for  accepting  the  assign- 
ment. (2  Piatt  on  Leases,  416.)  **  An  assignee,"  says  Taylor, 
in  his  work  on  the  law  of  Landlord  and  Tenant,  **may  dis- 
charge himself  from  all  liability  for  subsequent  breaches, 
both  as  regards  the  rent  and  other  covenants,  by  assigning 
over;  even  though  it  be  done  for  the  express  purpose  of  get- 
ting rid  of  his  responsibility,  and  although  the  second  as- 
signee neither  takes  possession  nor  receives  the  lease,  as  for 
instance  to  a  beggar,  a  femme  covert^  or  a  person  who  is  on 
the  eve  of  quitting  the  country  forever,  pro\ided  the  assign- 
ment be  executed  before  his  departure,  and  even  although 
the  assignee  receive  from  the  assignor  a  premium  as  an  in- 
ducement to  accept  the  transfer."    (Sec.  452.) 

Whilst  Sherman  was  in  possession,  he  was  sued,  as  we 
have  stated,  for  the  rent  of  the  entire  remainder  of  the  term, 
eighty  thousand  dollars.  Alarmed  at  the  prospect  of  being 
ruined  by  his  acceptance  of  the  assignment  of  the  lease, 
though  intended  only  as  security  for  a  loan  of  five  thousand 
dollars,  advanced  by  the  firm  of  which  he  was  a  member,  he 
naturally  looked  around  for  some  means  to  free  himself  from 
responsibility.  Ascertaining  that  the  law  authorized  him  to 
assign  over,  even  to  a  beggar,  he  found  in  Jefiries  a  con- 
venient person  to  take  the  lease  off  his  hands,  and  to  him  ht 
made  the  assignment.  His  conduct  was  the  dictate  of  com- 
mon i^rudence,  such  as  any  man  in  his  senses  would  have 
pursued.  Ho  is  not  connected  with  the  receipt  of  any  rent 
after  the  date  of  the  assignment.  It  is  true  that  Bowman 
was  the  attorney  of  Sherman,  and  was  also  the  attorney  of 
Jeffries,  but  the  assertion  for  that  reason  of  the  re- 
sponsibility of  Sherman  for  moneys  *received  by  Jef-  [291] 
fries,  is  simply  absurd.  Nor  is  there  anything  in  the 
fact  that  the  money  collected  as  rents  by  Jeffries  was  depos- 
ited in  the  bank  of  Lucas,  Turner  &  Co.  Jeffries  retained 
the  same  control  over  it  as  previously,  and  by  his  checks  it 
was  subsevuently  drawn  out,  with  the  exception  of  a  trifling 
amount. 
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Since  the  assignment  to  Jeffries,  Sherman  has  not  had  or 
assumed  to  have  any  possession  of  the  premises,  or  to  exer- 
cise any  control  over  them.     So  far  then  as  their  recovery  is 
concerned^  the  action  must  stand  as  one  brought  simply 
against  the  tenants,  and  the  claim  against  Sherman  for  the 
back  rents  is  an  independent  matter,  resting  solely  upon  the 
assignment  to  him.     It  is  evident  that  had  the  complaint 
been,  what  it  becomes  when  stript  of  the  allegations  as  to 
the  assignment  to  Jeffries,  it  would  have  been  demurrable 
for  misjoinder  of  causes  of  action.     The  parties  have,  how- 
ever, waived  all  objections  to  the  form  in  which  the  recovery 
is  sought.     They  even  consented  on  the  oral  argument  to 
illow  the  judgment  for  the  premises  to  stand.     The  objec- 
tion taken  is  to  the  claim  against  Sherman.     No  recovery 
was  had  for  the  rents  for  the  period  intervening  between  the 
first  and  the  second  assignment,  but  the  Court  below  held 
him  liable  for  the  rents  from  the  date  of  his  possession  in 
March,  1855,  and  for  the  actual  rents  collected  after  the  as- 
signment to  Jeffries.     The  latter  claim  for  the  rents  after 
assignment  it  is  unnecessary  to  notice.     It  is  clear,  after 
what  we  have  already  said,  that  no  liability  for  them  ever 
attached  to  Sherman.     The  question  then  is  this:  Is  Sher- 
man liable  for  the  rents  from  the  date  of  his  possession  in 
March,  1855,  to  the  date  of  his  assignment  to  Jeffries  in 
August  following?    The  evidence  discloses  that  this  assign- 
ment was  taken  as  security  for  the  loan  of  five  thousand 
dollars.     All  the   parties  admit  that  this  was   its  object. 
Sherman  so  alleges  under  oath  in  his  answer.     Brown  testi- 
fies to  the  same  thing.     The  lessors  were  aware  of  the  char- 
acter of  the  transaction,  and  were  not,  therefore,  in  a  position 
to  assert  rights  founded  upon  the  absolute  form  of  the  in- 
strument.    The  admissibility  of  parol  evidence  to  show  that 
a  conveyance,  or  assignment  absolute  upon  its  face,  was  in- 
tended as  a  mortgage,  is  no  longer  an  open  question  in  this 
State.     After  some  fluctuation  of  opinion  on  the  subject,  it 
has  been  finally  and  definitively  settled.     Such  evidence  is 
admissible,  not  to  vary  the  language  of  the  instrument,  but 
to  explain  the  character  of  the  transaction;  not  to  ascertain 
the  meaning  of  the  terms  of  the  instrument,  but  to  show  the 
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purposes  for  which  the  instrument  itself  was  executed.    (See 
Pierce  v.  Eobinson,  13  Cal.  116.) 

*T]ie  assignment  is  then  to  be  treated,  though  ab-  [292] 
solute  on  its  face,  as  in  fact  a  mortgage,  and  the  ques- 
tion of  law  thus  presented  is  whether,  as  mortgagee  of  the 
term  in  possession,  Sherman  was  liable  upon  the  covenants 
of  the  lease.  In  England  there  is  no  doubt  that  he  would 
be  held  liable.  There  a  mortgage  is  in  fact,  and  not  merely 
in  form,  a  conveyance  of  the  estate,  vesting  in  the  mortgagee 
a  title  to  the  premises  defeasible  until  condition  broken,  but 
absolute  afterward.  The  covenants  of  the  lease  running 
with  the  land,  their  performance  of  course  devolves  upon 
the  assignee,  whether  the  assignment  be  taken  as  security  or 
by  way  of  purchase.  (Williams  v.  Bosanquet,  1  Brod.  &  B., 
238.)  In  New  York,  where  a  mortgage  is  treated  as  a  mere 
security,  the  legal  title  remaining  in  the  mortgagor,  the 
mortgagee  out  of  possession  is  not  bound  as  assignee,  but 
in  possession  he  is  liable  as  such.  The  possession  is  there 
considered  as  in  some  respect  affecting  the  title.  In  Astor 
V.  Hoyt,  5  Wend.  603,  there  was  a  mortgage  of  a  term,  and 
the  Court  held'that  the  mortgagor  was  the  owner  of  the 
property  mortgaged  against  all  the  world,  subject  to  the  lien 
of  the  mortgage,  and  therefore  a  mortgagee  out  of  posses- 
sion could  not  be  considered  as  assignee;  but  that  in  pos- 
session a  mortgagee  held  all  the  estate  of  the  mortgagor,  and 
therefore  took  his  place  and  was  liable  as  assignee.  ''To 
recover  against  an  assignee  of  the  lessee,"  $aid  the  Court, 
"it  must  be  averred  and  proved  that  all  the  right,  title,  and 
interest  of  the  lessee  passed  by  assignment  to  the  assignee. 
After  these  decisions,  (referring  to  previous  decisions  cited,) 
can  we  say  that  all  the  right,  title,  and  interest  of  the  mort- 
gagor has  passed  to  the  mortgagee  out  of  possession  ?  So 
far  from  it,  we  hold  that  the  mortgagee,  before  foreclosure 
or  the  commencement  of  proceedings  to  foreclose,  has  but  a 
chattel  interest.  It  is  perfectly  clear,  therefore,  that  a  mort- 
gagee of  a  term  out  of  possession  is  not  in  this  State  to  be 
considered  the  assignee.  In  England,  there  must  be  a  re- 
conveyance or  reassignment;  so  says  the  Court  in  Williams 
V.  Bosanquet.     Here,  that  is  not  necessary:  the  transfer  of 
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the  debt  transfers  the  mortgage:  payment  extinguishes  a 
lien,  and  so  does  a  tender.  But  if  a  mortgagee  takes  pos- 
session of  the  mortgaged  premises  lawfully,  he  must  be  then 
considered  assignee,  and  the  assignee  must  take  the  estate 
cum  onere.  When  the  mortgagee  takes  possession,  he  then 
has  all  the  right,  title,  and  interest  of  the  mortgagor:  then 
he  acquires  and  the  mortgagor  loses  an  estate  liable  to  be 
sold  on  execution.     He  is  therefore  substituted  in  the  place 

of  the  mortgagor,  who  was  lessee,  and  therefore  is 
[293]   assignee  and  *liable  as  such."    In  Walton  v.  Cronly's 

Administrator,  14  Wend.  63,  the  action  was  brought 
for  the  recovery  of  rent  due  upon  a  lease  executed  by  the 
plaintiff  to  one  Dillon,  who  had  assigned  the  lease  to  Cronly, 
the  intestate,  but  remained  in  possession  of  the  premises. 
The  assignment,  as  in  the  case  at  bar,  was  absolute  upon  its 
face,  but  was  proved  by  parol  evidence  to  have  been  intended 
as  a  security,  by  way  of  mortgage,  for  a  preexisting  debt. 
The  Court  held,  on  the  authority  of  Astor  v.  Hoyt,  cited 
above,  that  a  mortgagee  out  of  possession  was  not  liable  for 
rent;  and  further,  that  the  parol  evidence  was  admissible, 
not  only  as  between  the  parties  to  the  instrrtoent,  but  where 
third  persons  were  concerned,  if  no  trust  or  confidence  had 
been  reposed  upon  the  absolute  form  of  the  instrument,  and 
they  had  not  been  thereby  misled. 

In  this  State,  a  mortgage  is  regarded  as  a  mere  security, 
and  not  as  a  conveyance  vesting  in  the  mortgagee  any  estate 
in  the  land  either  before  or  after  condition  broken.  As  a 
security  for  a  debt,  default  in  the  payment  does  not  change 
its  character.  Payment  after  default  operates  to  discharge 
the  lien  equally  with  payment  at  the  maturity  of  the  debt. 
(Act  concerning  Conveyances,  sec.  40.)  Nor  can  possession 
under  the  mortgage  affect  the  nature  of  the  mortgagee's 
interest:  it  does  not  abridge  or  enlarge  his  interest,  or  con- 
vert what  was  previously  a  security  into  a  seizin  of  the  free- 
hold: it  does  not  change  the  relation  of  creditor  and  debtor, 
or  impair  the  estate  of  the  mortgagor,  but  leaves  the  rights 
and  interests  of  the  parties  exactly  as  they  existed  previously. 
Possession  taken  by  consent  of  the  owner,  or  by  contract 
with  him,  may  confer  rights  as  against  third  parties,  but  they 
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are  independent  and  distinct  from  any  rights  springing  from 
the  mortgage,  from  which  they  derive  no  support.  In  thus 
holding,  we  only  carry  the  doctrine  that  a  mortgage  is  a 
mere  security  for  a  debt  to  its  legitimate  and  logical  result. 
(McMillan  v.  Kichards,  9  Cal.  411;  Nagle  v,  Macy,  Id.  428.) 

lu  England,  as  we  have  before  stated,  a  mortgagee  of  a 
term  out  of  possession  is  liable  as  assignee,  because  he  is 
by  the  mortgage  invested  with  the  entire  estate.  In  New 
York,  he  is  only  liable  when  in  possession,  because  until 
then  he  has  a  mere  chattel  interest,  but  is  held  liable  after 
possession  taken,  because  then  he  is  considered  as  having 
the  title  of  the  mortgagor.  In  this  State,  he  is  not  regarded 
as  ever  having  the  title  of  the  mortgagor,  until  judicial  fore- 
closure and  sale.  The  title  remains  with  the  mort- 
gagor, whether  possession  be  taken  or  otherwise.  *We  [294] 
only  proceed,  therefore,  one  step  beyond  the  New  York 
cases — following  the  same  course  of  reasoning — when  we  hold, 
as  we  do,  that  a  mortgagee  of  a  term  in  possession  is  not  liable 
as  assignee  upon  the  covenants  of  a  lease.  It  follows  that 
the  personal  judgment  against  Sherman  is  without  legal  sup- 
port. As  mortgagee,  he  had  a  perfect  right  to  make  such 
disposition  of  his  security  as  he  thought  proper,  to  assign  it 
to  Jeffries,  or  any  other  person,  with  or  without  consideration. 

Nor  is  there  any  hardship  upon  the  lessors,  in  the  conclu- 
sion to  which  we  have  arrived.  They  could  at  once  have 
proceeded  against  the  lessees,  Brown  and  Keyser,  for  the 
monthly  rent  stipulated,  and  have  brought  their  action  for  a 
forfeiture  of  the  lease,  and  a  recovery  of  the  premises.  If 
they  neglected  to  pursue  the  remedies  afforded  by  the  law, 
the  consequences  cannot  be  thrown  upon  Sherman. 

The  judgment  of  the  Court  below,  declaring  a  forfeiture 
of  the  lease,  and  directing  a  surrender  of  the  possession  of 
the  premises  to  the  plaintiff,  free  from  all  claims  and  demands 
upon  the  same,  and  all  the  provisions  and  covenants  of  the 
lease,  must,  upon  the  consent  made  on  the  argument,  be 
affirmed,  but  in  all  other  respects  the  judgment  must  be  re- 
versed; and  it  is  so  ordered. 

Baldwin,  J.,  having  been  counsel  for  the  appellants,  did 
not  sit  in  the  case. 
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^  • 

CITY  AND  COUNTY  OF  SACBAMENTO  v.  BIED, 

Tkeasubeb. 

^  Comnr  TsEASTmEB,  Oompevbatiok.— Under  the  ConsolidatioB  Act  of  1858.  the 
Treasurer  of  the  city  and  ooanty  of  Sacramento  is  entitled  to  receive  for  his 
official  eervices  only  $3000  per  annum.  He  is  not  entitled  to  the  percentage 
allowed  by  the  State  to  County  Treasurers  for  money  paid  by  them  into  the  State 
Treasury.    This  percentage  belongs  to  the  city  and  county  of  Sacramento. 

I  Statute,  Constbcction. — Statutes  should  be  construed  according  to  what  appears 
to  be  the  intention  of  the  Legislature,  and  even  thongh  two  statutes  relating  to 
the  same  subject  be  not  in  terms  repugnant  or  inconsistent,  if  the  later  statute 
was  clearly  intended  to  prescribe  the  only  rule  which  should  govern,  it  will  be 
construed  as  repealing  the  original  act.  • 

Appeal  from  the  Sixth  District. 

Plaintiff  had  judgment.    Defendant  appeals. 

[295]    *Mon8on  &  Sunderland^  for  Appellant. 

C  CoU^  District  Attorney,  for  Bespondent. 

Cope,  J.,  delivered  the  opinion  of  the  Conrt — ^Baldwin,  J., 
concurring. 

This  case  comes  up  on  an  agreed  statement.  The  suit  is 
brought  to  recover  of  the  defendant  a  sum  of  money  in  his 
hands,  claimed  to  belong  to  the  plaintiff,  and  which  the  de* 
fendant  received  from  the  State  Treasury,  as  a  compensation 
allowed  by  the  general  law  to  the  Treasurers  of  the  counties, 
for  pitying  money  in  their  hands  into  the  State  Treasury.  It 
is  claimed  by  the  plaintiff  that  this  sum,  under  the  twenty- 
eighth  section  of  the  act  to  incorporate  the  city  and  county 
of  Sacramento,  (Acts  of  1858,  277,)  belongs  to  the  corpora- 
tion. 

We  think  the  plaintiff  entitled  to  recover.  The  twenty- 
fourth  section  of  the  Act  of  1858  provides  that  the  Treasurer 
of  the  city  and  coimty  shall  receive  the  sum  of  $3000  per 
annum,  as  a  compensation  for  liis  services,  and  the  twenty- 
eighth  section  of  the  same  act  provides  that  "every  officer, 
or  other  person,  having  the  control,  collection,  or  custody  of 


'  Commented  on,  State  «.  Oonkling,  19  CaL  512.    See  64  UL  536. 
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any  money  collected  for  taxes,  licenses,  water  rents,  fees  of 
oflSce,  or  for  any  other  account  not  otherwise  herein  pro- 
vided, shall  pay  the  same  into  the  Treasury,"  etc.  This 
statute  evidently  intended  that  the  Treasurer  should  only 
receive  for  his  olEcial  services  the  compensation  of  $3000 
therein  provided.  The  fact  that  the  percentage,  which  he 
claims  the  right  to  retain,  came  from  the  State  for  money 
paid  by  him  into  the  State  Treasury,  makes  no  difference. 
He  received  this  money  and  paid  it  in,  as  an  officer  of  the 
city  and  county,  and  this  constituted  a  part  of  the  services 
for  which  his  salary  was  paid. 

Judgment  affirmed. 

Field,  C.  J. — ^I  dissent.  I  am  of  the  opinion  that  the 
County  Treasurer  is  entitled  to  retain  the  percentage. 

On  petition  for  rehearing,  Cope,  J.,  delivered  the  opinion 
of  the  Court — ^Baldwin,  J.,  concurring. 

The  petition  for  a  rehearing  must  be  denied.  Prior  to  the 
Consolidation  Act,  the  Treasurer  received  three  per  cent, 
upon  all  moneys  which  came  into  his  hands,  as  a  compensa- 
tion for  his  official  services.  That  act  provides  that  he  shall 
receive  for  such  services  the  sum  of  $3000  per  annum. 
It  is  impossible  to  avoid  the  conclusion  that  this  *8alary  [296] 
is  in  lieu  of  the  per  cent,  previously  allowed,  and  was 
not  intended  as  additional  compensation  to  the  Treasurer. 
It  is  true,  the  law  does  not  favor  the  repeal  of  statutes  by 
implication,  but  it  is  not  true  that  a  statute,  without  negative 
words,  will  in  no  case  repeal  the  provisions  of  a  former  one, 
unless  the  two  acts  are  directly  repugnant  and  inconsistent. 
Every  statute  must  be  considered  according  to  what  appears 
to  have  been  the  intention  of  the  Legislature,  and  even 
though  two  statutes  relating  to  the  same  subject  be  not  in 
terms  repugnant  or  inconsistent;  if  the  later  statute  was 
clearly  intended  to  prescribe  the  only  rule  which  should 
govern  in  the  case  provided  for,  it  will  be  construed  as  re- 
pealing the  original  act.  (Sedg.  on  Con.  and  Stat.  Law,  124.) 
So  far  as  this  case  is  concerned,  we  think  there  is  no  diffi- 
culty in  arriving  at  the  intention  of  the  Legislature.  The 
language  of  the  act  is  plain  and  unequivocal,  and  the  iflean- 
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ing  clearly  is  that  the  entire  compensation  shall  be  $3000  per 
annum. 

It  is  contended  that  whether  the  claim  of  the  defendant  is 
valid  or  invalid,  there  is  no  law  giving  this  percentage  to  the 
plaintiff,  and  that  consequently  the  plaintiff  is  not  entitled 
to  recover.  The  answer  is,  that  all  money  received  by  the 
Treasurer,  in  his  official  capacity,  belongs  to  the  Treasury, 
and  such  portion  as  is  not  the  property  of  the  State,  is  neces- 
sarily and  legally  the  property  of  the  city  and  county. 

Hehearing  denied. 


LOWE  V.  ALEXANDER  et  al. 

1  Docket  of  Justice,  Return  of  Officer.— The  recital  in  the  docket  of  a  Justice, 
who  had  rendered  judgment,  that  the  summons  was  "returned  duly  served,"  is 
of  no  weight  to  prove  proper  service  of  the  summons.  The  return  of  the  officer 
is  as  much  a  part  of  the  record  as  the  docket  itself,  and  if  the  return  fail  to  show 
sufficient  service,  the  recital,  being  based  on  the  return  alone,  amounts  to  nothing 
more  than  the  opinion  of  the  Jubtice,  and  cannot  be  relied  on  to  give  validity  to 
tlie  judgment. 

'Idem,  Hecitals  m. — Such  a  recital  embraces  no  question  of  fact,  and  does  not, 
therefore,  raise  tlie  question  whether  the  decision  of  an  inferior  Court,  establish- 
ing the  existence  of  a  fact  essential  to  its  jurisdiction,  can  be  attacked  in  a  collateral 
prciceeding,  ujion  wliich  point  this  Court  expresses  no  opinion. 

*  Idem,  what  Record  must  Show. — ^The  record  of  the  proceedings  in  a  Justice's 

Court,  in  which  judgment  was  rendered,  must  affirmatively  show  that  the  suit  was 
brought  in  the  proper  township,  or  the  proceedings  are  coram  non  judice  and 
void;  and  the  failure  of  defendant,  after  summons  served,  to  appear  aud  object 
that  suit  was  brought  in  the  wrong  township,  is  no  waiver  of  the  objection. 

Idem. — Where  the  record  shows  tha€  suit  was  brought  in  township  No.  4,  Sierra 
county,  tliat  the  summons  was  served,  by  the  Constable  of  that  townsliip,  in  town- 
ship No.  3,  and  it  nowhere  appears  either  that  the  defendant  was  a  resident  of 
townsldp  No.  4,  or  a  non-resident  of  the  county,  or  that  tlie  suit  was  within  any 
of  the  other  exceptions  of  the  statute,  (Wood's  Dig.  232,  233.)  the  judgment  ren- 
dered is  void,  and  not  admissible  as  evidence  of  title  upon  a  sale  made  tliercunder. 

Constable,  Power  of.— A  Constable  has  no  power  to  execute  process  out  of  his 
township. 

*  Parttteuship  Property,  Rights  how  Asserted. — ^In  ejectment  for  an  interest 


>  Approved,  Blair  v.  HamUton,  82  Cal.  63;  0.  P.  R.  R.  Co.  t).  Placer  Co.,  32  Cal. 
585;  K.  C.,3-tCaI.  362. 

«  Distin«niished,  FjiggtJ.  Clements,  16  Cal.  892;  Lafontaine  ».  Greene,  17  Cal.  297. 
Comnic-nud  on,  Hamilton  o.  McDonald,  18  Cal.  130. 

■  Ciic'il,  Rowley  ».  Uoward,  23  Cal.  403;  Pond  v.  Armstrong,  1  Nev.  98;  Mallett  v. 
U.  H.  G.  k  8.  M.  Co.  1  Nev.  198;  McDonald  v.  Presoutt,  2  Nov.  Ill;  Kane  v.  Desmond, 
C3  Ctfl.  4:,7:  Cardwrll  v.  Sabichi.  09  Cal.  493. 

«  Cited,  McCauley  o.  Fulton,  44  Cal.  862. 
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in  a  mining  claim,  the  answer  being  a  general  denial,  defendant  cannot  defeat  the 
action  by  showing  the  claim  to  be  partnership  property.  Any  rights  defendant 
may  have  in  the  premises,  growing  out  of  the  partnership,  must  be  asserted  in 
equity,  particularly  as  the  legal  title  in  this  case  is  in  plainnff. 

Appeal  from  the  Seventeenth  District. 

Ejectment  for  one-eighth  interest  or  share  in  mining  claims 
known  as  the  ''Democratic  Company"  claims,  the  averment 
in  the  complaint  being  that  plaintiff  ''was  lawfully  seized 
and  possessed,"  and  that  defendants,  "with  force  and  arms, 
wrongfully  and  unlawfully  broke  and  entered,"  *  *  *  "and 
unlawfully  ejected  said  plaintiff,  and  took  possession  *  *  * 
and  still  continue  forcibly,  unlawfully,  and  wrongfully  to 
withhold  the  possession,  *  *  *  and  wrongfully,  and  without 
color  of  right,  claim  to  be  the  owners  of  the  same,"  etc. 

The  answer  denies  generally  each  and  every  allegation  of 
the  complaint. 

The  summons  in  the  suit  before  the  Justice  of  township 
No.  4  against  Schmidt  was  dated  August  24th,  1S58,  and 
made  returnable  August  27th,  1858.  The  return  of  the 
Constable  endorsed  thereon  is:  "Served  the  within  sum- 
mons by  delivering  a  true  copy  thereof  to  the  defendant, 
Frank  Schmidt,  at  Cold  Canon,  Sierra  county.  State  of  Cali- 
fornia, in  township  No.  3,  on  the  twenty-fifth  day  of  August, 

A.  D.  1858. 

"H.  B.  Summers, 

"  Constable  Township  No.  4." 
On  the  transcript  of  the  Justice's  docket  appears  the  fol- 
lowing entry: 

"The  proper  bond  and  affidavit  being  filed  to  authorize 
the  issuance  of  a  writ  of  attachment  against  the  property  of 
defendant,  writ  issued  same  time  of  summons,  papers  deliv- 
ered to  H.  B.  Summers,  Constable  in  and  for  township  No. 
4  for  service  same  day  they  were  issued,  and  were  returned 
duly  Berved." 
Plaintiff  had  judgment.    Defendants  appeal. 

Harry  L  Tliomtony  Jr,y  &  0.  B,  Tyler,  for  Appellants. 

1.  The  Constable  of  a  county  can  serve  Justice^s  summons 
anywhere  in  his  county.     (Pr.  Act,  sees.  542,  554,  559,  G02; 
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Wood's  Dig.,  arts.  306,  307;   Schwefel  v.  Taylor,  10  Wend. 
196.) 

2.  Service  of  summons  from  Justice's  Court  in  one  town- 
ship, by  Constable  of  same  township,  on  defendant  in  another 
township  of  same  county,  is  good  and  valid  service.  (Pr. 
Act,  sees.  535,  604;  Barns  v.  Steams,  4  N.  Y.  375;  Sheldon 
V.  Wright,  1  Seld.  511,  497.) 

3.  By  such  service,  jurisdiction  was  acquired  over  the 
defendant,  and  cannot  be  questioned  in  this  collateral  pro- 
ceeding. (Gay  V.  Hawes,  8  Cal.  562;  Whitewell  v,  Barbier, 
7  Id.  63;  Smith  v.  Andrews,  6  Id.  654;  Swain  v.  Chase,  12 
Id.;  3  Cranch,  331;  1  Smith's  Lead.  Cas.  816,  832,  847,  844; 
Ex  parte  W^-tkins,  3  Pet.  209;  Deidesheimer  v.  Brown,  8 
Cal.  340;  Hart  v.  Seixas,  21  Wend.  47,  48,  49;  Fox  v.  Woods, 
1  Eawle,  143;  2  McCord,  400.) 

4.  That  the  Justice's  summons  was  made  returnable  more 
than  two  days  from  its  date,  is  no  ground  for  impeaching  the 
Justice's  jurisdiction.  (Pr.  Act,  sec.  541;  Hoose  v.  Sherril, 
16  Wend.  36;  Bromley  v.  Smith,  2  Hill,  518.) 

HeydevfelcU,  also  for  Appellants. 

1.  The  summons  was  not  made  returnable  on  any  given 
day.  Nor  was  such  a  direction  necessary  to  confer  jurisdic- 
tion.   (Wood's  Dig.  233,  sec.  541.) 

2.  Art.  306,  sec.  2,  Wood,  92,  prescribes  the  duties  of 
Constables,  but  does  not  operate  to  limit.  This  act  was 
passed  April,  1850,  and  is  not  in  conflict  with  the  amendment 
to  the  Practice  Act  of  May,  1854,  (Wood,  233,)  which  con- 
templates the  power  of  the  Constable  to  serve  process  out  of 
his  township.     If  it  is  in  conflict,  the  latter  act  repeals  it. 

Besides,  sees.  2  and  3  of  the  Practice  Act  seem  clearly  to 
give  the  power,  (Wood,  234,)  and  sec.  542  repels  the  idea  of 
such  a  limitation,  as  does  also  sec.  554  (236)  and  sec.  602, 
(242)  which  expressly  confer  the  power  of  service  through- 
out tlie  county  in  cases  of  attachment. 

3.  The  residence  of  the  defendant  is  not  a  jurisdictional 
fact.     He  is  at  liberty  to  waive  it. 

No  presumption  of  residence  arises  from  the  place  of  ser- 
vice.    The  general  rule  which  would  require  parties  out  of 
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the  township  to  answer  *but  for  the  exception,  is  the   [299] 
Act  concerning  Courts  of  Justice,  (Wood,  155,)  which 
confers  jurisdiction. 

This  act  gives  Justices  jjirisdiction,  without  any  limitation 
as  to  place  or  person,  the  only  restriction  being  in  criminal 
cases,  in  regard  to  which  the  jurisdiction  is  confined  to 
offences  committed*  within  the  county. 

The  Practice  Act  merely  regulates  proceedings,  €aid  does 
not  affect  jurisdiction. 

4.  Plaintiff  and  defendant  were  partners,  and  plaintiff's 
purchase  was  in  bad  faith,  and  conferred  no  title.  Nor  can 
one  partner  sue  another  partner  at  law,  in  respect  to  partner- 
ship property. 

TVm.  W.  Stewart  dt  A.  W.  BaMivin,  for  Bespondent. 

1.  The  Constable  of  township  No.  4  had  no  authority  to 
serve  the  summons  upon  Schmidt  in  township  No.  3.  (Act 
of  1850,  Wood's  Dig.,  art.  306;  Pr.  Act,  sec.  542;  Beynolds 
r.  Orvis,  7  Cow.  269.) 

2.  It  is  not  shown  that  Schmidt  was  a  resident  of  town- 
ship No.  4,  in  which  suit  was  brought. 

3.  All  facts  necessary  to  confer  jurisdiction  must  be  shown 
affirmatively,  before  any  rights  can  be  claimed  by  virtue  of 
a  judgment  of  any  Justice  of  the  Peace.  (1  Smith's  Lead. 
Cases  in  note  to  Cropps  v.  Durden,  703,  and  cases  there 
cited;  Bowman  v.  Buss,  6  Cow.  233;  Barnes  v.  Harris,  4 
Comst.  N.  Y.  374,  dissenting  opinion  of  Bronson;  Smith  v: 
Andrews,  6  Cal.  654;  Whitewell  v.  Barbier,  7  Id.  64;  Swain 
V.  Chase,  12  Cal.;  2  Bac.  Ab.  626  and  630;  6  East,  600;  1 
Saund.  74;  9  Mod.  95;  3  Esp.  280;  Bex  v.  Walcott,  6  Term, 
586;  6  Mod.  223;  Whitehead  v.  Brown,  lid.  Baym.  1310; 
Bex  V.  Clegg,  1  Stra.  476;  Bex  v.  Helling,  Id.  8;  1  Wash. 
81;  3  Dall,  382;  4  Id.  7;  Id.  8;  Id.  13;  1  Cranch,  343;  2 
Cranch,  9;  Id.  126;  4  Id.  46;  5  Id.  172;  4  Johns.  292;  9 
Cow.  227;  4 Dall,  11;  1  Bailey  (S.  C.)  459;  2  Id.  267;  Walker, 
75;  5  H.  &  J.  36;  3  Yerg.  355;  10  Cow.  514;  Munayunk  v. 
Davis,  2  Pars.  Eq.  Cas.  291;  2  Zab.  366;  9  Wheat.  541.) 

4.  It  was  not  necessary  for  Schmidt  to  appear  and  object 
to  the  jurisdiction  of  the  Justice.     (18  Ala.  694.) 
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5.  As  to  the  partnership,  that  fagt  is  uot  found  by  the 
Court  below,  and  this  Court  will  not  review  the  testimony, 
there  being  no  motion  for  new  trial.     (Covillaud  v.  Turner, 

7  Cal.  38;  Ingraham  v.  Gildermester,  2  Id.  483.) 
[300]       *Beside8,  if  there  were  any  partnership,  it  was  a 

partnership  in  working  the  mine,  not  in  the  mine 
itself.  (Roberts  v.  Everhardt,  23  Law  &  E.  249.)  Further, 
one  partner  can  buy  the  right  of  his  copartner  in  the  part- 
nership at  Sheriff's  sale.     (Gunter  v.  Laffan,  7  Cal.  585.) 

Cope,  J.,  delivered  the  opinion  of  the  Court — Field,  C.  J., 
concurring. 

This  is  an  action  to  recover  possession  of  an  interest  in 
certain  mining  claims  in  Sierra  county.  The  interest 
belonged  originally  to  one  Schmidt,  who,  on  the  twenty- 
second  of  August,  1859,  sold  and  conveyed  the  same  to  the 
plaintiff.  On  the  trial  of  the  case,  the  defendant  offered  in 
evidence  a  judgment  and  execution  against  Schmidt,  for  the 
sum  of  one  hundred  and  eight  dollars,  together  with  interest 
and  costs,  and  a  Constable's  deed,  dated  the  nineteenth  of 
March,  1859,  reciting  a  sale  of  the  property  under  such  judg- 
ment and  execution,  and  conveying  the  same  to  one  of  the 
defendants,  who  was  the  purchaser  at  the  sale.  The  intro- 
duction of  this  evidence  was  objected  to  on  several  grounds, 
the  principal  one  of  which  was,  that  the  Justice  before  whom 
the  judgment  was  obtained  had  no  jurisdiction,  and  that 
'consequently,  the  judgment  was  void.  The  Court  sustained 
the  objection,  and  excluded  the  evidence. 

The  objections  relied  upon  as  fatal  to  the  jurisdiction  of 
the  Justice  are — 1st,  that  it  does  not  appear  from  the  record 
that  the  defendant  was  sued  in  the  proper  township;  and  2d, 
that  the  Constable  who  served  the  summons  was  not  an 
officer  of  the  township  in  which  the  service  was  effected.  In 
respect  to  the  service  of  the  summons,  it  is  contended  that 
the  docket  of  the  Justice,  in  which  it  is  recited  that  the 
summons  was  "returned  duly  served,"  is  conclusive.  We 
do  not  see  upon  what  principle  this  recital  is  entitled  to  any 
weight  whatever.  The  return  of  the  officer  is  as  much  a  part 
of  the  record  as  the  docket  itself,  and  if  such  return  fail  to 
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show  a  sufficient  service,  the  recital  in  the  docket,  based 
upon  the  return  alone,  cannot  be  relied  upon  as  giving 
validity  and  effect  to  the  judgment.  Such  recital  amounts 
to  nothing  more  than  the  opinion  of  the  Justice  as  to  the 
legal  sufficiency  of  the  return.  It  neither  embraces,  nor 
professes  to  embrace,  the  determination  of  any  question  of 
fact.  Whether  the  decision  of  an  inferic»r  court,  establish- 
ing the  existence  of  a  fact  essential  to  the  exercise  of  its 
jurisdiction,  can  be  attacked  in  a  collateral  proceeding,  is  a 
question  which  does  not  arise  in  the  case,  and  in  rela- 
tion to  which  we  ^express  no  opinion.  We  have  held,  [301] 
that  such  a  decision  is  subject  to  review  upon  certiorari. 
(People  ex  rel.  Whitney  v,  San  Francisco  Eire  Department, 
14  Cal.  479.) 

In  respect  to  the  first  objection,  the  record  shows  that  the 
suit  was  for  the  recovery  of  money  due  upon  a  promissory 
note,  that  it  was  brought  in  township  No.  4,  Sierra  county, 
and  that  the  summons  was  served  in  township  No.  3,  of  the 
same  county.  It  nowhere  appears  either  that  the  defendant 
was  a  resident  of  township  No.  4,  or  that  he  was  a  non- 
resident of  the  county.  The  statute  provides  that  ''no 
person  shall  b^  held  to  answer  to  any  summons  issued 
against  him  from  a  Justice's  Court,  in  a  civil  action,  in  any 
township  or  city  other  than  the  one  in  which  he  shall  reside," 
except  in  certain  cases  therein  mentioned,  one  of  which  is, 
that  "when  the  defendant  is  a  non-resident  of  the  county, 
he  may  be  sued  in  any  township  or  city  wherein  he  may  be 
found."  (Wood's  Dig.,  232,  233.)  There  is  nothing  to  show 
that  this  suit  was  embraced  by  any  of  these  exceptions.  If 
the  defendant  was  a  non-resident,  it  still  does  not  appear 
that  he  was  sued  in  the  proper  township,  nor  was  the  sum- 
mons returnable  in  the  proper  time.  The  reasonable  con- 
clusion is  that  he  was  a  resident  of  the  township  in  which  he 
was  served,  but  independent  of  this,  we  think  it  was  incum- 
bent upon  the  parties  seeking  to  avail  themselves  of  the 
judgment,  to  show  affirmatively,  from  the  record  itself,  that 
the  Justice  had  jurisdiction.  It  is  well  settled  that  no  in- 
tendments can  be  indulged  in  favor  of  the  jurisdiction  of 
inferior  courts,  but  that  their  jurisdiction  must  affirmatively 
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appear,  or  their  judgments  will  be  absolutely  void.  "The 
general  distinction  seems  to  be  fully  agreed,  that  ]^ower  and 
authority  shall  be  intended  as  to  courts  of  general  jurisdic- 
tion, but  as  to  inferior  or  limited  courts,  those  who  claim 
any  right  or  exemption  under  their  proceedings,  are  bound 
to  show  affirmatively  that  they  had  jurisdiction."  (1  Phil. 
Ev.  Cow.  &  Hill's  notes,  206.)  There  is  no  doubt  about  the 
law  upon  this  subject,  and  the  authorities  are  so  numerous, 
and  so  familiar  to  the  profession,  that  a  citation  of  them  is 
entirely  unnecessary.  As  the  record  in  this  case  does  not 
show  that  the  suit  was  brought  in  the  proper  township,  we 
are  forced  to  hold  that  the  proceedings  were  coram  non 
judice  and  void.  It  was  not  necessary  for  the  defendant  to 
appear  and  object  to  the  jurisdiction.  He  could  have  waived 
the  objection  by  a  voluntary  appearance,  but  the  jurisdiction 
is  an  affirmative  matter,  to  be  shown  by  the  record,  and  the 
question  is  not  whether  the  defendant  appeared  and 
[302]  objected,  but  ^whether  this  affirmative  matter  suffi- 
ciently appears  upon  the  face  of  the  record. 
The  objection  to  the  authority  of  the  Constable  to  serve 
the  summons  is  also  well  taken.  He  was  an  officer  of  the 
township  in  which  the  suit  was  brought,  and  had  no  power 
to  go  elsewhere  to  make  the  service.  Section  2  of  the  Act 
of  1850,  prescribing  the  duties  of  Constables,  provides  as 
follows:  **The  Constable  shall  attend  the  Courts  of  Justices 
of  the  Peace  of  his  township,  whenever  required,  and  within 
his  township  shall  execute  all  lawful  orders  made  by  them, 
and  execute  and  return  all  writs  and  process  directed  to  him 
by  such  Justice,  or  any  lawful  authority;  and  shall  serve 
within  his  township  and  return  all  notices  placed  in  his 
hands  for  service,  relating  to  any  suit  or  proceeding  in  any 
Court  of  this  State."  But  one  construction  can  be  given  to 
this  section  without  doing  violence  to  the  language  used. 
The  authority  of  the  Constable  to  execute  and  return  writs 
and  process  is  confined  to  his  township,  and  any  other  con- 
struction would,  we  conceive,  be  in  contravention  of  the 
express  terms  of  the  section.  The  question  as  to  the  part- 
nership character  of  the  property  has  nothing  to  do  with  the 
case.    If  the  defendants  have  any  fights  in  the  premises 
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growing  out  of  the  partnership  relations  of  the  parties,  they 
must  assert  them  in  a  different  action.  The  property  sued 
for  is  real  estate,  and  admitting  that  it  belonged  to  a  part- 
nership, it  is  only  in  equity  that  it  can  be  treated  as  partner- 
ship stock.  So  far  as  this  case  is  concerned,  the  parties 
stand  exclusively  upon  their  legal  rights. 
Judgment  affirmed. 


FEANK  V.  DOANE  and  GKEEN  v.  DOANE.' 

Appeal,  vtoat  vot  Beyiewablx  ox.— Failure  to  appear  and  prosecute  a  motion 
to  Bet  aside  the  report  of  a  referee,  and  for  new  trial,  is  an  abandonment  of  tiio 
motion,  and  the  order  made,  denying  the  motion  for  such  failure  to  appear,  ia  not 
the  subject  of  review  on  appeal. 

Appeal  from  the  Twelfth  District. 

The  case  being  sent  to  a  referee,  he  reported  a  judgment 
in  favor  of  defendant.  Plaintiff  prepared  and  filed  a  state- 
ment on  motion  to  set  aside  the  report,  and  for  new- 
trial.  When  the  motion  came  up,  no  *one  appearing  [303] 
for  plaintiff,  the  motion  was  denied,  and  judgment 
subsequently  entered  up  in  accordance  with  the  report. 
Plaintiff  appeals  from  the  judgment,  and  from  the  order 
denying  new  trial. 

Piodey  dk  Smith,  for  Appellant. 

Under  the  Practice  Act,  there  is  but  one  mode  in  which  a 
motion  for  new  trial  shall  be  deemed  waived,  to  wit:  failing 
to  file  the  affidavit  or  statement  required  by  sec.  195,  for  five 
days  after  notice  given.  Here  a  statement  was  filed,  contain* 
ing  the  grounds  of  the  motion,  and  the  Court  below  should 
have  acted  on  it. 

D.  Lake,  for  Respondent. 

Plaintiff  abandoned  his  motion  by  failing  to  appear,  and 

^  Followed,  next  case. 
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the  order  denying  it  cannot  be  reviewed.     The  only  remedy 
was  an  application  to  the  Court  below  to  open  the  motion. 

Field,  C.  J.,  delivered  the  opinion  of  the  Court — ^Bald- 
win, J.,  concurring. 

The  motion  to  set  aside  the  report  of  the  referee,  and  for 
a  new  trial,  was  denied,  as  no  one  appeared  on  behalf  of  the 
plaintiff  in  its  support.  This  failure  to  prosecute  was  a  vir- 
tual abandonment  of  the  motion,  and  the  order  made  thereon 
is  not,  in  consequence,  the  subject  of  review  on  appeal.  The 
precise  point  was  decided  in  Mahoney  v.  Wilson,  ante  42. 

This  disposition  of  the  order  leaves  only  the  appeal  from 
the  final  judgment,  and  upon  this  appeal  there  is  no  state- 
ment. The  case,  therefore,  rests  upon  the  judgment  roll; 
and  as  this  discloses  no  error,  the  judgment  must  be  affirmed. 

So  ordered. 

GREEN  V.  DOANE. 

The  same  point  with  reference  to  a  mption  for  a  new  trial 
above  is  decided  in  this  case. 

Field,  C.  J.,  delivered  the  opinion  of  the  Court — Baldwin, 
J.,  and  Cope,  J.,  concurring. 

The  appeal  in  this  case  is  from  the  order  refusing  a  new 
trial,  and  from  the  final  judgment.  The  motion  for  the  new 
trial  was  refused  on  the  application  of  the  plaintiff,  no 
[304]  one  appearing  on  behalf  of  the  *defendant  in  its  sup- 
port. The  failure  thus  to  prosecute  was  a  virtual 
abandonment  of  the  motion,  and  the  order  made  thereon 
was  not,  upon  the  authority  of  Mahoney  v,  Wilson,  ante  42, 
and  of  Frank  v.  Doane,  ante  302,  a  subject  of  review  in  thi& 
Court.  Upon  the  appeal  from  the  final  judgment,  there  is 
no  statement,  and  the  case  before  us  rests,  therefore,  upon 
the  judgment  roll,  and  as  this  discloses  no  error,  an  affirm- 
ance of  the  judgment  must  follow;  and  such  affirmance  is 
ordered. 
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SEAWAED  V.  MALOTTE  et  al. 

'  Appeal,  Bsview  of  Ebbors. — On  appeal,  the  Supreme  Coitrt  notices  only  the 
errors  committed  against  the  appellant,  not  tboae  committed  against  the  succesa- 
ful  party. 

Gbant,  what  Ikcludes. — ^Where  a  Mexican  grant  refers,  in  its  degcription  of  the 
premises,  to  the  plat  or  map  accompanying  the  expediente,  the  plat  or  map  be- 
comes, for  tlie  purpose  of  identifying  the  land,  as  much  a  part  of  the  grunt  itself, 
as  if  incorporated  therein. 

Idem,  Title  to  Lands. — A  tract  of  land  was  held  by  several  tenants  in  common, 
and  on  partition,  a  certain  jwrtion  was  set  apart  and  quit-claimed  to  plaintiff, 
representing  M.,  who  had  conveyed  to  plaintiff  as  security  for  indorsements. 
Another  2>CTtiou  of  the  land  was  set  apart  and  quit-claimed  to  H.  Tiie  portion 
thus  receiv(  d  by  H.  was  subsequently  conveyed  to  plaintiff,  and  embraces  the 
land  in  controversy.  Ileldt  that  plaintiff  is  not  mortgagee  of  the  promises;  that 
even  if  ho  held  the  premises  conveyed  by  H.  to  him  as  security  for  the  indorse- 
ments of  M.,  it  was  as  trustee  of  tlie  legal  title;  that  the  title  had  passed  from  H., 
and  had  nuvtr  been  in  M.,  except  of  an  undivided  interest  before  the  partition, 
and  was,  therefore,  in  plaintiff,  who  could  maintain  ejectment. 

Tbial,  Questions  of  Law  and  of  Fact.— Questions  arising  on  a  trial  as  to  proper 
parties  plaintiff,  as  to  the  validity  and  effect  of  a  Mexican  grant  from  which  plain- 
tiff deraigned  title,  as  to  its  loss  and  contents,  and  as  to  the  validity  and  effect  of 
the  mesne  conveyance  tlirough  which  plaintiff  claimed,  and  as  to  whetlier  the 
proceedings  in  the  Probate  Court  showed  jurisdiction  in  said  Court  to  make 
orders,  by  virtue  of  which  sakis  were  had,  resulting  in  deeds,  through  which 
plaintiff  in  jHirt  claimed,  were  matters  for  the  Court  alone,  and  not  for  the  jury. 

Instkdction,  when  Ebboneous.— It  is  error  for  the  Court  to  insti'uct  the  jury 
that  before  the  plaintiff  can  recover,  the  evidence  must  specifically  fix  and  estab- 
lish the  eastern  boundary  line  of  tiie  grant  under  which  plaintiff  claims  d,  when 
it  appears  from  the  evidence  tliat  the  land  in  controversy  is  within  that  boundary 
line.    The  precise  location  of  the  line  is  of  no  moment. 

CiTT  Lots,  Pboof  as  to  Location. — ^A  lot  may  be  shown  to  be  within  a  city,  withoat 
proof  of  the  precise  location  of  one  of  its  boundary  lines. 

♦Appeal  from  the  Tenth  District.  [305] 

The  land  in  suit  is  a  small  portion  of  a  large  tract,  em- 
l)racing  1300  acres.  The  owners  of  this  tract,  at  a  certain 
time,  by  sundry  mesne  conveyances  from  Sutter,  were  six 
persons,  of  whom  plaintiff  and  one  Hedges  were  two — the 
former  deriving  his  title  from  one  Mott,  and  holding  it  as 
security  for  indorsements.  These  parties  held  as  tenants  in 
common.  On  partition,  each  party  received  from  the  others 
a  quitclaim  deed  for  his  share.  The  land  in  controversy  fell 
to  Hedges,  and  was  accordingly  deeded  to  him.  He,  a  month 
afterward,  conveyed  to  plaintiff.  The  portion  of  Mott  was 
also  deeded  to  plaintiff. 

^  Cited,  Wilson  v.  Truebody,  Cal.  Sup.  Ci,  July  T.  1861,  not  reported. 
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On  the  trial,  defendants  called  plaintiff  as  a  witness^  and 
he  testified  that  he  had  no  interest  in  the  land  in  contro- 
versy, and  had  none  at  the  commencement  of  the  suit;  that 
one  Mott  was  the  real  party  in  interest,  though  he  had 
deeded  the  land  to  him,  plaintiff,  as  security  for  indorse- 
ments— Mott  at  the  same  time  holding  from  plaintiff  a  power 
of  attorney  to  sell  the  land,  with  a  verbal  agreement,  that  as 
money  was  derived  from  such  sales,  it  should  be  applied  on 
the  notes  of  Mott  indorsed  by  plaintiff — and  that  all  the  notes 
were  paid  but  one. 

In  point  of  fact,  plaintiff  was  mistaken  in  saying  that  Mott 
had  deeded  the.  land  in  controversy  to  him,  plaintiff,  as  he 
derived  this  particular  portion  from  Hedges,  and  not  from 
Mott;  and  this  is  the  confusion  of  ideas  to  which  the  opinion 
of  this  Court  refers. 

Plaintiff  offered  in  evidence  the  petitions,  orders,  and  pro- 
ceedings of  the  Probate  Court  in  relation  to  the  estates  of 
Sampson  and  Buchanan,  the  object  being  to  trace  title  from 
the  estates,  through  the  partition  deeds  above  named.  De- 
fendants objected  to  the  evidence,  on  the  ground  mainly, 
that  the  petitions,  orders,  and  proceedings  did  not  show  on 
their  face  that  the  Probate  Court  had  jurisdiction  to  make 
the  orders;  that,  as  to  a  decree  of  distribution,  it  did  not 
appear  who  were  the  heirs;  that  no  property  was  specified, 
etc.     Objections  overruled,  defendants  excepting. 

Iteardan  &  Smith,  for  Appellant. 

I.  The  charge  of  the  Court  that  plaintiff  was  a  mere  mort- 
gagee of  the  land,  and  could  not  recover,  was  wrong,  because 
Mott  never  had  any  interest  in  this  particular  piece  of  land. 
The  land  deeded  to  plaintiff,  as  representing  Mott  in  the 
partition,  is  not  this  land.    This  land  was  bought  by  plaintiff 

of  Hedges,  and  is  the  share  of  the  latter  under  the 
[305]  ^partition.      Hedges  was    unaffected    by  any  parol 

agreement  between  Mott  and  plaintiff,  and  having  the 
legal  title,  conveyed  it  to  plaintiff. 

II.  The  Court  erred  in  submitting  to  the  jury  testimony 
to  show  that  plaintiff  was  not  the  proper  party  to  bring  the 
suit. 
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III.  The  Court  erred  in  instructing  the  jury  that  before 
plaintiff  could  recover,  he  must  specifically  fix  and  establish 
the  eastern  boundary  line  of  the  Sutter  grant. 

I 

Z.  Montgomery,  for  Bespondents. 

I.  Plaintiff  was  only  mortgagee,  and  hence  could  not 
recover.     (Wood's  Dig.  201,  sec.  260.) 

II.  It  is  not  shown  that  the  land  in  controversy  is  within 
the  grant;  the  boundaries  of  the  grant  are  not  shown,  and  it 
is  uncertain  and  insufficient  in  its  description  of  the  land 
granted. 

Field,  C.  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
and  Baldwin,  J.,  concurring. 

This  is  an  action  of  ejectment,  to  recover  the  possession 
of  a  tract  of  land  situated  in  Yuba  county,  south  of  the  Yuba 
Eiver,  and  opposite  the  city  of  Marysville.  The  plaintiff 
deraigns  his  title  from  a  grant  issued  to  John  A^  Sutter,  in 
June,  1841,  by  the  then  Mexican  Governor  of  California. 
The  evidence  given  on  the  trial  established  beyond  reason- 
able question  the  former  existence  of  the  grant,  its  destruc- 
tion by  fire  in  Sacramento,  in  1851,  and  the  correctness,  as  a 
copy  of  the  same,  of  the  document  produced.  In  the  de- 
scription of  the  premises,  the  grant  refers  to  the  plat  or  map 
accompanying  the  expediente,  which  thus  becomes,  for  the 
purpose  of  identifying  the  land,  as  much  a  part  of  the  grant 
itself,  as  if  incorporated  into  it.  (Ferris  v.  Coover,  10  Cal. 
622;  Davis  v.  Bainsford,  17  Mass.  207;  Proprietors  of  the 
Kennebec  Purchase  v.  Tiffany,  1  Greenl.  220;  Thomas  v. 
Hatch,  3  Sum.  170;  2  Hilliard,  348.)  This  map  was  de- 
stroyed  with  the  grant,  but  the  evidence  introduced  clearly 
proved  that  it  embraced  lands  lying  east  of  Feather  Eiver, 
including  the  premises  in  controversy,  and  that  as  early  as 
1843  and  1844,  several  settlements  were  made  by  Sutter 
thereon.  The  verdict  was  so  palpably  against  this  evidence, 
that  it  should  have  been  set  aside  without  hesitation. 

Several  objections,  it  is  true,  were  taken  to  the  evidence 
thus  offered,  but  as  they  were  overruled,  we  do  not  notice 
them.     The  defendants  are  not  the  appellants,  and  had  the 
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[307]  ruling  been  otherwise,  it  is  possible  *that  other  evi- 
dence might  have  been  offered.  It  is  not  errors  com- 
mitted against  the  successful  party  which  we  notice  on 
appeal,  but  those  committed  against  the  party  complaining. 
For  the  same  reason,  we  do  not  consider  the  ruling  on  the 
motion  for  a  nonsuit.  We  do  not,  however,  intend  to  inti- 
mate that  the  ruling  either  upon  the  evidence  or  motion  was 
in  any  respect  erroneous. 

The  plaintiff  was  the  proper  party  to  institute  the  suit. 
He  was  not  mortgagee  of  the  premises.  There  appears  to 
have  been  some  confusion  of  ideas  in  this  respect  on  the 
trial.  The  deed  from  Mott  to  the  plaintiff,  which  was  taken 
as  security  against  a  contingent  liability  as  indorser  of  cer- 
tain notes,  was  only  of  an  undivided  interest  in  a  certain 
tract.  This  tract  was  held  by  several  tenants  in  common, 
and  on  a  partition,  a  certain  portion  was  set  apart  and  quit* 
claimed  to  the  plaintiff — ^representing  Mott — ^and  another 
portion  was  set  apart  and  quit-claimed  to  Hedges.  The 
portion  thus  received  by  Hedges  was  subsequently  conveyed 
to  the  plaintiff,  and  embraces  the  premises  in  controversy. 
If  the  plaintiff  also  held  these  premises  as  security  for  the 
indorsements  of  Mott,  of  which  there  is  no  evidence,  it  was 
as  trustee  with  the  legal  title,  and  not  as  mortgagee.  The 
title  had  passed  from  Hedges,  and  it  never  had  been  in 
Mott,  except  of  an  undivided  interest  previous  to  the  parti- 
tion.    It  was,  therefore,  in  Seaward. 

All  the  questions  arising  upon  the  trial,  as  to  the  proper 
parties  plaintiff,  and  as  to  the  validity  and  effect  of  the  grant 
to  Sutter,  and  as  to  its  loss  and  contents,  and  as  to  the 
validity  and  effect  of  the  subsequent  conveyances,  and  the 
proceedings  in  the  Probate  Court,  were  matters  for  the  de- 
termination of  the  Court  alone,  and  were  not  subjects  for 
consideration  by  the  jury.  Upon  the  evidence  in  the  record, 
the  only  question  to  be  left  to  the  jury  was,  whether  the 
premises  in  controversy  were  embraced  within  the  grant  as 
explained  by  the  map — or  the  evidence  as  to  the  map — the 
map  being  destroyed;  and  upon  this  question  the  verdict 
could  only  have  been  one  way.  The  instruction  that  before 
the  plaintiff  could  recover,  the  evidence  must  specifically  fix 
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and  establish  the  eastern  boundary  was  clearly  erroneous. 
The  precise  location  of  the  boundary  line  was  of  no  moment; 
it  was  suflScient  if  the  land  in  controversy  were  within  it. 
The  latter  fact  was  clearly  shown,  and  yet  it  might  have  been 
difficulty  if  not  impossible,  without  a  survey,  to  fix  the  exact 
position  of  the  eastern  line.  A  lot  may  be  shown  to  be 
within  a  city,  withoat  proof  of  the  precise  location  of  one  of 
its  boundary  lines. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


PETER  VAN  MAREN  and  CONSTANTINA,  HIS  WIFE, 
V.  EMILY  JOHNSON  and  LEVI,  HER  HUSBAND. 

1  HusBA>'D  WHEN  JOINED  WITH  WiFE  IN  ACTION.— In  an  action  by  the  wife  for 
money,  which,  when  recoTered,  will  be  her  separate  property,  eubject  to  tbe  man- 
agement and  control  of  the  husband,  he  is  properly  joined  with  her  as  plain tifif. 

*Idem,  when  Wife  may  Bub  Alone. — In  the  exceptional  cases  mentioned  in  sec. 
7  of  the  Practice  Act,  the  statute  is  not  obligatory  on  the  wife  to  sue  or  defend 
alune;  it  confers  only  a  privilege  which  in  many  cases  it  may  be  important  for 
her  to  assert  for  the  protection  of  her  interests,  and  in  tbe  exercise  of  which  the 

I  fuUeut  liberty  should  be  accorded  her.  When  tlie  action  concerns  her  separate 
property,  and  is  not  between  herself  and  husband,  she  may  sue  with  or  without 
liim. 

Idem,  Husband,  when  Hbcessabt. — ^Where  suit  is  brought  against  a  female,  who 
subsequently  marries,  her  husband  must  be  made  co-defendant.  But  this  bbould 
bo  done,  and  an  averment  of  the  marriage  bo  made,  by  a  supplemental  complaint, 
and  not  by  an  amendment  to  the  original. 

Ideh,  now  Made  Partt. — If  the  husband  be  made  a  party  at  the  trial,  upon  sug- 
gestion of  the  marriage,  in  open  Court  with  the  consent  of  all  parties,  by  an  order 
of  Court,  and  the  complaint  is  then  and  there  amended  by  simply  inserting  the 
names  of  the  husband  and  wife  in  place  of  the  female  defendant  alone,  and  they 
then  iile  an  answer,  it  cannot  be  for  the  first  time  objected  in  the  Supreme  Court, 
that  a  supplemental  complaint  should  have  been  filed. 

Idem. — ^Nor  is  it  any  objection  in  such  case  that,  after  the  amendment  of  the 
complaint,  the  suit  was  against  defendants  jointly,  while  the  evidence  failed  to 
show  any  cause  of  action  against  the  husband.  The  action  being  for  services 
rendered  the  defendant,  wife,  previous  to  her  marriage,  the  liability  of  the  com. 
mon  property  of  the  defendants,  and  the  necessity  of  making  the  husband  a  party, 
arise  from  the  subsequent  marriage;  and  as  the  orders  and  proceedings  of  the 
Court,  however  informal  and  irregular,  show  the  true  facts  of  the  case,  tlie  judg- 
ment will  be  a  bar  to  any  future  action  against  the  defendants  for  the  same  cause. 

*  Pleadinq  Supplemental  Complaint.— Facts  which  occur  subsequent  to  tlio  filing 

»  Citetl,  Corcoran  v.  Doll,  32  Cal.  96. 

*  Ciied,  Ku^'B  v.  Phelan,  19  Cal.  129;  Leonis  v.  Lazzarovich,  55  CaJ.  55;  Aloxaoder 
V.  Botiton,  55  Cal.  20;  Greincr  v.  Greiner,  58  Cal.  119. 

•  Cited,  McMinn  «.  O'Connor,  27  Cal.  247;  Moss  o.  Shear,  SO  OaL  474. 
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of  the  original  complaint,  and  which  change  the  liabilities  of  the  defendants,  and 
in  consequence  tlie  character  of  the  judgment  which  is  sought,  cannot  be  incor- 
porated into  the  original  complaint  by  an  amendment,  without  presenting  aver- 
ments inconsistent  with  the  date  of  the  commencement  of  the  action. 

TuDGMEMT,  Entby  OF.— In  Buit  against  husband  and  wife  for  services  rendered 
by  plaintiff  to  the  wife  before  her  marriage,  judgment  may  be  entered  against 
both  defendants,  with  a  direction  that  it  be  enforced  only  against  the  separate 
property  of  the  wife,  and  the  common  property  of  both. 

i  Common  Pbopebtt,  Intebest  of  Wife.— The  title  of  the  common  property  is  in 
the  husband,  and  he  can  dispose  of  the  same  absolutely,  as  if  it  were  his  ovra 
separate  property.  The  interest  of  the  wife  is  a  mere  expectancy,  like  the  interest 
which  an  heir  may  possess  in  the  property  of  his  ancestor. 

HxresAND  AKD  WiPE,  WHAT  Law  Govebns. — The  common  law  constitutes  the 
basis  of  our  jurisprudence,  and  rights  and  liabilities  must  be  determined  in  ac- 
cordance with  its  principles,  except  so  far  as  they  are  modified  by  statute. 

bIdem,  Liability  of  Husband  fob  Bests  of  Wife.— By  the  common  law,  the 
husband,  during  coverture,  is  liable  for  the  dobts  of  the  wife  contracted  dum  sola. 
Our  statute  modifies  this  law  in  two  respects:  it  renders  the  separate  property  of 
the  wife  liable,  and  exempts  the  separate  property  of  the  husband.  Beyond  this 
exemption  of  his  separate  property,  the  liability  of  the  husband  exists — that  is, 
he  is  liable  to  the  extent  of  the  common  property. 

Idem,  Pbopebtt  Liable  fob  Wife's  Debts. — The  separate  property  of  the  wife, 
and  tlie  common  property  of  both  husband  and  wife,  are  equally  liable  for  the 
debts  of  the  wife  contracted  previous  to  her  marriage,  and  judgments  recovered 
for  such  debts  may  be  enforced  against  either  class  or  both  classes  of  property 
indiscriminately. 

Appeal  from  the  Sixth  District. 

While  the  jury  were  being  empanneled,  the  attorney  of 
defendant,  Emily,  suggested  that  she  had  married  Johnson 
since  issue  joined.  Accordingly,  an  order  was  entered  thus: 
"On  motion  of  counsel  for  plaintiffs,  and  by  consent  in 
open  Court  of  counsel  for  defendant,  ordered  that  Levi 
Johnson,  the  husband  of  defendant,  be  and  he  is  hereby 
made  a  party  defendant  to  this  cause,  when  said  defendant 
comes  and  enters  his  appearance  and  files  his  answer  in  said 
cause." 

Then  appears  this  entry:  '*  Whereupon,  by  consent  of  par- 
ties had  in  open  Court,  the  complaint  in  said  action  was 
amended  as  follows." 

The  amendment  consists  simply  of  a  statement,  signed  by 
plaintiffs'  attorney,  that  the  marriage  having  been  suggested, 
by  consent,  etc.,  ''the  complaint  is  amended  by  inserting 


1  Cited,  DpGodey  v.  Godey,  89  Cal.  164. 

*  Approved,  Packard  v.  Arellanes,  17  Cal.  537;  Ylaatin  o.  Bampos,  35  Cal.  215. 
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tJie  names  of  Levi  Johnson  and  Emily  Johnson,  his  wife,  as 
defendants,  in  lieu  of  Emily  Wilson,  wherever  the  name  of 
defendant  occurs  therein." 

The  defendant  then,  by  consent,  amended  her  answer  so 
as  to  admit  the  marriage  set  up,  consents  to  plaintiffs' 
amendment,  and  denies  generally  the  allegations  of  the  com- 
plaint, in  addition  to  the  answer  previously  filed  by  Emily. 
This  was  signed  by  H.  &  L.  as  "attorneys  for  defendants." 

The  case  was  then  tried;  verdict  for  plaintiffs,  and  judg- 
ment as  stated  in  the  opinion  of  the  Court. 

Hereford  &  Long^  for  Appellants. 

I.  The  husband  is  not  answerable  for  the  debts  of  the 
wife  contracted  dum  sola.  The  reason  why  he  was  so  answer- 
able at  common  law  was,  that  the  husband  and  wife  are  one, 
and  as  he  received  her  personal  property  he  was  compelled 
to  pay  her  debts.  But  this  is  not  the  case  under  our  statute. 
**The  existence  of  the  wife  is  not  merged  in  that  of  the 
husband,  *  *  *  especially  so  far  as  rights  of  property 
*are  concerned."  (Wood  v.  Wheeler,  7  Tex.  20.)  [310] 
And  as  the  reason  of  the  rule  has  ceased,  the  rule 
itself  should  cease.  (Howard  v.  North,  5  Tex.  301 ;  Nash  v. 
George,  6  Id.  237;  Callahan  v.  Patterson,  4  Id.  66,  67.) 

n.  The  wife  has  no  certain  vested  interest  in  the  common 
property  until  after  dissolution  of  the  community.  (Guice 
V.  Lawrence,  2  La.  An.  226;  3  Id.  615.)  Her  creditors  can 
have  no  greater  interest.  The  common  property  belongs 
absolutely  to  the  husband,  (Wood's  Dig.  488,  art.  2612,) 
and  his  control  over  it  cannot  be  interfered  with  by  an  exe- 
cution against  the  wife.  Besides,  the  statute  (Wood's  Dig. 
488,  art.  2616,)  points  out  the  separate  property  of  the  wife 
as  liable  for  her  ante-nuptial  debts,  and  expressly  exempts 
the  separate  property  of  the  husband. 

III.  The  complaint  sets  out  a  joint  promise  and  joint 
liability,  which  are  not  sustained  by  the  proof.  The  amended 
complaint  states  that  the  services  were  performed  for  the 
defendants.     The  judgment,  therefore,  cannot  stand. 

C.  A.  Johnson,  for  Bespondents. 
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The  judgment  is  rigMy  against  the  community  property. 
(Parker  v,  Portis,  14  Tex.  166-169;  Wood's  Dig.,  art.  2616.) 
Our  statute  only  exempts  the  separate  property  of  the  hus- 
band in  such  cases,  and  leaves  the  common  law  rule  to  govern 
as  to  community  property. 

Field,  C.  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

This  is  an  action  brought  for  services  rendered  by  the 
plaintiff  Constantina,  previous  to  her  marriage  with  Yaa 
Maren,  to  the  defendant  Emily,  previous  to  the  latter's 
marriage  with  Johnson.  The  intermarriage  of  the  plaintiffs 
transpired  before  the  institution  of  the  action,  and  the  inter- 
marriage of  the  defendants  during  its  pendency. 

We  are  clear  that  the  action  is  rightfully  brought  in  the 
name  of  the  plaintiffs.  Though  the  proceeds,  which  may  be 
received  from  the  judgment,  will  constitute  the  separate 
property  of  the  wife,  yet  the  control  and  management  of  the 
same  will  devolve,  under  the  statute,  upon  the  husband. 
He  will  be  entitled  to  take  immediate  possession  of  the 
same,  and  for  that  reason,  if  for  no  other,  was  properly 
united  with  her  as  a  party. 

The  statute  provides  that  when  a  married  woman  is 
[311]  a  party,  her  ^husband  shall  be  joined  with  her,  except 
in  certain  specified  cases.  (Pr.  Act,  sec.  7  )  In  those 
exceptional  cases,  the  statute  is  not  obligatory  upon  the  wife 
to  sue  or  defend  alone;  it  confers  only  a  privilege  which,  in 
many  instances,  it  may  be  important  for  her  to  assert  for  the 
protection  of  her  interests,  and  in  the  exercise  of  which,  the 
fullest  liberty  should  be  accorded  to  her.  When  the  action 
concerns  her  separate  property,  and  is  not  between  herself 
and  husband,  she  may  seek  the  aid  of  the  Court  in  company 
with  him  or  without  him. 

The  intermarriage  of  the  defendants  was  suggested  by  the 
counsel  of  the  defendant,  Emily,  and  upon  their  motion,  her 
husband  was  made  a  co-defendant.  This  proceeding  was 
proper,  and  indeed,  necessary;  but  the  husband  should  have 
been  brought  in,  and  the  averment  of  the  marriage  should 
have  been  made  by  a  supplemental  complaint,  and  not  by 
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an  amendment  to  the  original.  Facts  'which  occur  subse- 
quent to  the  filing  of  the  original  complaint,  and  which 
change  the  liabilities  of  the  defendants,  and  in  consequence, 
the  character  of  the  judgment  which  is  sought,  cannot  bo 
incorporated  into  the  original  complaint  by  an  amendment, 
without  presenting  averments  inconsistent  with  the  date  of 
the  commencement  of  the  action.  No  objection,  however, 
is  taken  on  that  ground  in  the  present  case,  and  the  matter 
is  only  alluded  to  because  the  practice  is  one  of  frequent 
occurrence,  and  ought  not  to  be  followed. 

The  judgment  was  rendered  against  both  defendants,  the 
husband  and  wife,  with  a  direction  that  it  be  enforced  only 
against  the  separate  property  of  the  wife,  and  the  common 
property  of  both.     The  objection  taken  is  the  subjection, 
which  the  judgment  authorizes,  of  the  common  property  to 
its  payment.     The  statute  in  terms  provides,  that  the  sep- 
arate property  of  the  wife  shall  be  liable  for  her  debts  con- 
tracted previous  to  the  marriage,  and  at  the  same  time,  that 
the  separate  property  of  the  husband  shall  not  be  thus  liable. 
It  is  silent  as  to  the  liability  of  the  common  property  for 
such  debts,  and  also  as  to  the  liability  of  that  property  for 
the  previous  debts  of  the  husband.     Yet  the  common  prop- 
erty is  not  beyond  the  reach  of  the  husband's  creditors  ex- 
isting at  the  date  of  the  marriage,  and  the  reason  is  obvious: 
the  title  to  that  property  rests  in  the  husband.    He  can  dis- 
pose of  the  same  absolutely,  as  if  it  were  his  own  separate 
property.     The  interest  of  the  wife  is  a  mere  expectancy, 
like  the  interest  which  an  heir  may  possess  in  the  property 
of  his  ancestor.     (Guice  v.  Lawrence,  2  La.  An.  226.)    The 
objection  must  theft  be  solved  by  considerations  aris- 
*ing  from  the  rule  of  the  common  law.     That  law  [312] 
constitutes  the  basis  of  our  jurisprudence,  and  rights 
and  liabilities  must  be  determined  in  accordance  with  its 
principles,  except  so  far  as  they  are  modified  by  statute.    By 
the  conimon  law,  the  husband,  during  the  coverture,  is  liable 
for  the  debts  of  the  wife  contracted  dum  sola.     The  statute 
modifies  this  law  in  two  respects :  it  renders  the  separate 
property  of  the  wife  liable,  and  exempts  the  separate  prop- 
erty  of  the  husband.     (Yanderheyden  v.  Mallory,  1  Corns. 
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• 
472.)  Beyond  this  exemption  of  his  separate  property,  the 
liability  of  the  husband  exists — that  is  to  say — he  is  liable 
to  the  extent  of  the  common  property.  It  matters  not  what 
was  the  origin  of  the  common  law  doctrine,  its  rule  is  settled 
and  exists  independent  of  the  grounds  upon  which  it  originally 
rested.  (See  Reeves'  Domestic  Relations,  2.)  The  liability 
of  the  husband  being  restricted  under  the  statute,  the  judg- 
ment in  its  direction  was  correct,  and  must  be  affirmed. 
So  ordered. 

On  petition  for  rehearing,  defendants*  counsel  made  the 
point  that,  even  if  the  common  property  be  liable  for  the 
debts  of  the  wife  contracted  before  marriage,  still  the  judg- 
ment ought  to  have  directed  that  recourse  first  be  had  against 
her  separate  property,  and  in  case  of  deficiency,  then  against 
the  common  property;  and  that  the  creditors  of  the  com- 
munity were  entitled  to  preference  out  of  the  community 
property. 

On  such  petition,  Field,  C.  J.,  delivered  the  opinion  of 
the  Court — ^Baldwin,  J.  concurring. 

The  petition  for  a  rehearing  is  denied.  The  husband,  as 
we  have  stated  in  our  opinion,  should  have  been  brought  in, 
and  the  averment  of  the  marriage  of  the  defendants,  since 
issue  joined,  should  have  been  made  by  a  supplemental 
complaint,  and  not  by  an  amendment  to  the  original.  No 
objection,  however,  was  interposed  on  this  ground  at  the 
trial;  but  on  the  contrary,  the  proceeding  was  taken  by  the 
consent  of  all  parties  in  open  Court,  immediately  upon  the 
suggestion  of  the  marriage.  * 

The  objection  that  the  suit,  after  amendment  of  the  com- 
plaint, was  against  the  defendants  jointly,  and  the  evidence 
failed  to  establish  any  cause  of  action  against  the  defend- 
ant, Levi  Johnson,  is  not  well  taken.  The  action  is  for  ser- 
vices rendered  by  the  plaintiff,  Constantina;  before 
[313]  *her  marriage  with  Van  Maren,  to  the  defendant, 
Emily,  before  the  latter's  marriage  with  Johnson;  and 
the  liability  of  the  common  property  of  the  defendants,  and 
the  necessity  of  making  Johnson  a  party,  arise  from  the  sub- 
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sequent  marriage.  The  orders  and  proceeding  of  the  Court, 
however  informal  and  irregular,  show  the  true  facts  of  the 
case,  and  the  judgment  will  be  a  bar  to  any  future  action 
against  the  defendants  for  the  same  cause. 

The  separate  property  of  the  wife,  and  the  common  prop- 
erty of  both  husban4  and  wife,  are  equally  liable  for  the 
debts  of  the  wife  contracted  previous  to  her  marriage,  and 
judgments  recovered  for  such  debts  may  be  enforced  against 
either  class  or  both  classes  of  property  indiscriminately. 

Eehearing  denied. 


MAHONET  V.  CAPERTON. 

New  TniAL,  KoncB  when  to  bb  Given.— Notice  of  motion  for  new  trial  given 
one  day  before  Judgment  rendered,  and  six  days  after  filing  the  report  of  the 
referee  to  whom  the  case  had  been  sent  to  find  the  facta,  is  inefiectnal  for  any 
purpose.  If  the  trial  terminated  with  the  filing  of  the  report,  the  notice  was  not 
in  time;  if  it  continued,  in  contemplation  of  law,  until  the  entry  of  Judgment, 
the  notice  was  premature,  and  the  proceedings  on  the  motion  are  void. 

Idqi,  Fffect  of  Motion. — Moving  for  new  trial  does  not  of  itself  operate  to  ex- 
tend the  time  for  filing  a  statement  on  appeal  from  the  Judgment.  And  where 
judgment  was  rendered  July  27th,  1859,  and  motion  for  new  trial  overruled  Oct. 
2*2d,  1859.  a  statement  on  appeal  served  Nov.  10th,  1859,  was  not  in  time. 

Execution  Sale,  YaXjIDITY  of. — At  one  time,  seven  shares  of  stock  in  a  company 
are  pledged  by  defendant  to  plaintiff  as  security  for  a  note  of  defendant  then  ex- 
ecuted. At  another  time,  twenty  more  shares  are  pledged  as  security  for  another 
note  of  defendant  then  executed.  In  suit  on  the  notes,  and  for  sale  of  the  stock, 
etc.,  the  judgment  was  for  the  amount  of  the  notes,  and  directed  a  sale  of  all 
the  shares  of  stock,  and  an  application  of  the  proceeds  to  the  payment  of  the 
Judgment.  Held,  that  the  judgment  was  wrong  so  far  as  it  ordered  a  sale  of  the 
stock  in  gross,  and  an  application  of  the  proceeds  to  the  entire  indebtedness. 

Appeal  from  the  Eleventh  District. 

February  23d,  1857,  defendant  executed  his  promissory 
note  to  plaintiff,  and  deposited  with  him,  as  security  for  the 
notes,  seven  shares  of  stock 'in  the  Bear  Kiver  and 
Auburn  Mining  Co.  February  24:th,  *1857,  defend-  [314] 
ant  executed  another  note  to  plaintiff,  and  pledged  as 
security  twenty  additional  shares  of  stock  in  said  company. 
Plaintiff  sues  for  the  amount  of  the  notes  and  prays  for  sale 
of  the  stock,  and  application  of  the  proceeds  to  the  judgment. 
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After  a  jury  trial  and  verdict  for  plaintiff,  the  case  was 
sent  to  a  referee  to  report  facts  on  certain  issues.  Keport 
filed  February  22d,  1859.  July  30th,  1859,  defendant  moves 
to  set  aside  report  as  against  evidence.  August  1st,  1859, 
defendant  files  exceptions  to  the  report.  July  29th,  1859, 
judgment  was  rendered  in  accordance  with  the  facts  found 
by  the  referee,  in  favor  of  plaintiff,  for  the  amount  of  the 
notes,  and  directing  a  sale  of  the  whole  twenty-seven  shares 
of  stock,  and  that  "the  proceeds  of  sale  be  applied  to  the 
payment  of  the  above  judgment." 

July  28th,  1859,  defendant  served  on  plaintiff  notice  of 
motion  for  new  trial,  on  the  ground  that  the  report  was 
against  law  and  evidence.  August  2d,  1859,  defendant  filed 
statement  on  motion  for  new  trial.  October  19th,  1859,  the 
motion  for  new  trial  was  argued,  and  overruled  on  the  twenty- 
second  of  that  month.  November  10th,  1859,  defendant's 
statement  on  appeal  filed  and  served  on  plaintiff. 

Defendant  appeals. 

E.  B.  Crocker  &  A.  8.  Higgins,  for  Appellant,  cited  Eaun 
V.  Reynolds,  11  Cal.,  to  the  point,  that  the  judgment  was 
erroneous  in  directing  the  sale  in  gross  of  separate  and  dis- 
tinct securities  for  separate  amounts,  and  applying  the  pro- 
ceeds to  satisfy  a  judgment  for  all  the  sums  in  gross. 

TiUtle  dt  HiUyer,  for  Respondent.  The  notice  of  motion 
for  new  trial  being  too  late,  is  void.  (Caney  v.  Silverthorne, 
9  Cal.  67.)  The  statement  is  also  too  late.  Hence  there  is 
nothing  before  the  Court  but  the  judgment  roll. 

Cope,  J.,  delivered  the  opinion  of  the  Court — Field,  C.  J., 
and  BAiiDWiN,  J.,  concurring. 

There  is  nothing  before  the  Court  in  this  case  but  the 
judgment  roll.  The  proceedings  on  the  motion  for  a  new 
trial  were  irregular  and  void.  Notice  of  the  motion  was 
given  one  day  before  the  judgment  and  six  days  after  the 
filing  of  the  report  of  the  referee.  If  the  trial  terminated 
with  the  filing  of  the  report,  the  notice  was  not  given 
[315]  in  time;   *if  it  continued,  in  contemplation  of  law, 
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until  the  entry  of  the  judgment,  the  notice  was  premature. 
In  either  case,  it  was  ineffectual  for  any  purpose.  The  state- 
ment on  appeal  was  not  served  within  the  time  required  by 
the  statute.  The  judgment  was  rendered  on  the  twenty- 
seventh  of  July,  1859,  and  the  statement  was  served  on  the 
tenth  of  November.  It  is  true,  the  motion  for  a  new  trial 
was  not  overruled  until  the  twenty-second  of  October;  but 
even  if  that  motion  had  been  properly  before  the  Court,  it 
could  not  have  operated  to  extend  the  time  for  the  service 
of  the  statement. 

The  only  error  appearing  upon  the  judgment  roll  is  in 
that  portion  of  the  judgment  which  directs  a  sale  of  certain 
shares  of  the  capital  stock  of  the  Bear  Biver  and  Auburn 
Water  and  Mining  Company,  and  the  application  of  the 
proceeds.  These  several  shares  were  not  pledged  as  secur- 
ity for  the  same  debt,  and  it  was  error  to  order  a  sale  in 
gross,  and  direct  the  application  of  the  proceeds  to  the  pay- 
ment of  the  entire  indebtedness.  To  this  extent,  the  judg- 
ment must  be  reversed,  but  it  is  affirmed  in  other  respects. 
Upon  the  return  of  the  cause,  the  Court  below  will  amend 
the  judgment  in  conformity  with  this  opinion. 

Ordered  accordingly. 


PKESTON  V.  KEHOE  et  als.' 

'FoBCiBLB  ExTBT  AND  Detaineb,  Showino  Requibed.— To  BUBtain  forcible  entry 
and  detainer,  plaintiif  most  have  been  in  actual  possession;  and  where  the  land 
is  public  land,  not  taken  np  under  our  Possessory  Act,  nor  under  the  Fedeinl 
laws,  such  actual  possession  can  be  shown  only  by  actual  inclosure,*or  its  equiv- 
alent. Merely  putting  down  stakes,  or  marking  out  a  boundary  line,  is  not 
sufficient. 

*  Ideu,  Pboof  of.— In  such  action,  proof  of  forcible  detainer  does  not  prove  forcible 
entry. 

'  Ideu. — Where  the  complaint  avers  forcible  and  unlawful  entry,  and  that  defend- 
ants forcibly  detained  tlie  premises  so  unlawfully  taken,  forcible  entry  must  be 
proven— the  averment  of  detainer  not  being  stated  as  an  independent  ground  oi 
relief. 


^  Affirming  S.  C.  10  Cal.  445. 

s  Cu«k1,  Cummins  v.  bcott,  20  Cal.  84;   McMinn  v.  Bliss,  81  Cal.  126;   People  v. 
Fields,  1  Laus.  232. 
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Appeal  from  Coiinty  Court. 

The  complaint  avers  that  "defendants  forcibly  and  unlaw- 
fully and  with  strong  hand  entered,"  etc. ;  and  that  "  defend- 
ants, since  said  unlawful  entry,  and  since  the  first  day  of 
June,  1857,  have  continued  forcibly  and  unlawfully,  and  with 
strong  hand  to  hold  and  keep  possession  so  unlawfully 

obtained  as  aforesaid,"  etc. 
[316]       ^he  answer  denies  the  allegations  of  the  complaint 
and  avers  the  premises  to  be  public  land,  and  not  in 
the  possession  of  any  one  when  defendants  entered. 

Suit  was  for  six  hundred  and  sixty-seven  acres  of  land. 
Plaintiff  lived  at  a  place  called  Preston's  Point,  upon  this 
land,  and  had  about  seVenteen  acres  inclosed  there,  and 
three-fourths  of  a  mile  from  his  house,  he  had  twenty  acres 
under  cultivation.  As  to  the  remaining  six  hundred  and 
thirty  acres,  he  designed  inclosing  them,  had  posts  hauled 
upon  the  line  of  the  intended  fence,  and  laid  seven  feet 
apart,  for  about  three-quarters  of  a  mile.  As  to  about 
eighty  yards  on  the  side  of  a  gulch,  there  were  no  posts  laid, 
but  only  signal  stakes  put  up  from  thirty  to  forty  rods  apart, 
to  mark  the  line  of  the  contemplated  fence.  Preston  was 
not  at  work  upon  the  fence  at  the  date  of  the  alleged  entry. 
Tliere  was  nothing  to  prevent  cattle  from  roaming  over  the 
land  in  question,  outside  of  the  seventeen  acres,  and  the 
cattle  of  the  neighborhood  pastured  upon  it  in  common. 

On  the  first  of  June,  1857,  the  defendants  went  upon  an 
nninclosed  piece  of  the  land  and  claimed  it  as  public  land. 
They  put  up  a  small  house  on  that  day.  Neither  Preston, 
nor  any  one  in  his  behalf,  was  present.  There  was  no  dis- 
turbance or  breach  of  the  peace.  The  house  and  corral 
occupied  about  half  an  acre.  About  the  first  of  July,  1857, 
Preston  finished  his  fence,  which  completed  an  inclosure 
sufficient  to  turn  cattle.  This  inclosure  left  Kehoe's  house 
on  the  inside  of  it. 

All  the  defendants  worked  at  the  house  on  the  first  of 
June,  1857.  After  that  they  left.  Kehoe  resided  in  San 
Francisco;  Murphy,  a  defendant,  resided  about  two  and  a 
half  miles  distant;   Gall  boarded  with  Murphy,  but  went 
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occasionally  to  the  house  in  question.  Preston  continued 
to  occupy  the  whole  tract  of  six  hundred  and  sixty-seven 
acres,  with  the  exception  of  the  land  on  which  the  house  was 
built,  up  to  the  time  of  the  trial  of  this  cause.  Neither 
party  has  title  to  the  land. 

Plaintiff  had  verdict  and  judgment  for  the  whole  tract,  as 
also  for  damages.     Defendants  appeal. 

W.  Skidmore,  for  Appellants. 

Plaintiff  must  show  actual  possession,  not  a  mere  exercise 
of  casual  acts  of  ownership  over  the  premises.     (House  v. 
Keiser,  8  Cal.  499;  Murphy  v.  Wallingford,  6  Id.  649;  Plume 
V.  Seward,  4  Id.  94;    Treat  v,  Stewart,  5  Id.   115; 
Cresopv.  Hutson,  9  Gill,  269;   Wood's  Dig.,  *art.    [317] 
2531,  sec.  9;   Scarlett  v,  Lamarque,  5  Cal.  63.     2. 
Force  in  the  entry  being  alleged,  must  be  proved.     (Frazier 
r.  Hanlon,  5  Cal.  160.)    This  action  can  be  maintained  in 
two  cases  only.     1st.    Where  thfere  is  a  forcible  entry.     2d. 
Where   the   entry  is  unlawful,  and   the  detainer  forcible. 
Here  there  was  neither.    The  instructions  of  the  Court,  that 
it  was  unnecessary  to  prove  force  in  the  entry,  if  the  detainer 
was  forcible,  and  that,  from  forcible  detainer  the  jury  could 
infer  forcible  entry,  were  wrong.    (5  Cal.  156.)     So  of  the 
instruction  that  no  fence  was  requisite.     There  must  have 
been  an  inclosure,  or  the  land  must  have  been  cultivated. 
(Wood's  Dig.,  art.  13,  sec.  13;  8  Cal.  499;  9  Gill,  269;  2 
Johns.  230;  U.  S.  Dig.,  vol.  ii.,  p.  134,  sec.  382.)     Nor  was 
it  sufficient  to  have  commenced  a  fence,  or  put  down  posts, 
etc.     This  kind  of  possession  suffices  only  when  the  Posses- 
sory Act  is  complied  with.     (Bird  v.  Dennison,  7  Cal.  297; 
8  Id.  499.) 

H.  Toler  Booraemy  Jr.^  also  for  Appellants. 

Reynolds^  for  Respondent. 

Plaintiff  had,  under  the  evidence,  the  actual  possession. 
(Machin  v.  Geortner,  14  Wend.  239;  Plume  v.  Seward,  4 
Cal.  94;  Preston  v,  Kehoe,  10  Id.  445.)  The  evidence  sup- 
ports the  allegation  of  forcible  and  unlawful  entry.    (Frazier 
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V.  Hanlon,  6  Cal.  159;  O'Oallaghan  v.  Booth,  6  Id.  63;  Scar- 
lett V,  Lamarque,  5  Id.  63;  Moon  v.  Goslin,  5  Id.  266;  Mc- 
Cauley  v.  Weller,  12  Cal.)  As  to  the  quantity  of  land 
recovered.  (Vallejo  v.  Fay,  10  Gal.  377.)  The  instructions 
are  correct  under  the  above  cases. 

Crockett  &  Crittenden^  also  for  Respondent. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Ftkt.t>, 
C.  J.,  and  Cope,  J.,  concurring. 

This  was  a  proceeding  of  forcible  entry  and  detainer  for  a 
tract  of  agricultural  land  in  Marin  county. 

iVmong  other  instructions,  the  Court  gave  these  on  the 
trial : 

*'  1.  It  is  not  necessary  to  prove  force  in  the  entry  if  the 
detainer  is  forcible. 

**2.  Forcible  holding  warrants  the  jury  in  presuming  a 
forcible  entry. 

^*4.  It  is  not  necessary  to  have  had  the  land  fenced,  to 
constitute  an  actual  possession  by  the  plaintiff. 

'*5.    Such  a  commencement  of  the  fence  as  to  vin- 
[318]   dicate  (indicate?)  *his  boundary,  constituted  an  actual 
possession  as  much  as  if  he  had  it  finished." 

The  land  seems  to  have  been  public  land,  and  is  alleged 
to  have  been  taken  up  by  the  plaintiff  in  a  quantity  of  some 
six  hundred  acres  or  more.  It  was  not  taken  up  under  the 
Possessory  Act  of  the  State. 

The  last  instruction  seems  to  be  directly  opposed  to  the 
decision  of  this  Court  in  the  same  case  when  it  was  here 
before.     (See  10  Cal.  445.) 

The  other  instructions  are  erroneous  as  they  are  stated. 
It  cannot  be  held  that  a  mere  forcible  detainer,  apart  from 
any  question  of  prior  possession,  or  the  right  to  it,  is  equiv- 
alent to,  or  proves  a  forcible  entry.  If  this  were  so,  it  would 
follow  that  this  remedy  might  be  taken  whenever  a  party  in 
possession  of  right  of  his  own  property,  opposed  force  to 
the  taking  of  that  possession  from  him  by  one  having  no 
right  of  entry.  The  instruction  does  not  suppose  the  case 
of  an  intrusion  upon  the  possession  of  the  plaintiff  by  the 
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defendant  without  force,  and  then  a  maintining  of  the  pos- 
session so  acquired  by  force,  but  seems  to  be  independent  of 
this  state  of  facts,  to  hold  that  the  mere  exhibition  by  force 
on  the  part  of  the  possessor  is  sufficient  to  render  him 
amenable  to  the  claimant  of  the  possession,  in  this  summary 
proceeding. 

The  complaint  in  this  case  seems  to  be  for  the  forcible 
entry  of  the  premises.  It;  is  true,  in  connection  with  the 
allegation  of  forcible  entry,  is  the  statement  that  the  de- 
fendants forcibly  detained  the  premises  so  unlawfully  taken. 
Under  this  complaint,  it  was  necessary  to  prove  the  forcible 
entry,  the  fact  of  the  detainer  being  stated,  not  as  an  inde- 
pendent ground  of  relief,  but  as  a  mere  continuation  or 
consequence  of  the  first  act. 

TVe  cannot  see,  if  the  plaintiff  had  not  fenced  in  this  pub- 
lic land,  but  was  merely  preparing  to  do  it,  that  this  gives 
such  actual  possession  to  all  the  land  within  the  lines  by 
which  he  indicates  the  ground  he  designs  to  inclose,  as  war- 
rants this  process  against  one  coming  within  a  part  not  in- 
closed. Perhaps  this  would  not  be  the  case  if  the  plaintiflP 
came  within  the  Possessory  Act  of  this  State,  or  if  he  made 
entry  under  the  Federal  laws.  But  when  the  land  is  that  of 
the  Government,  and  the  plaintiff  has  no  further  title  than 
possession,  that  possession  must  be  a  possesaio  pedis.  He 
must  show  an  actual  inclosure,  or  something  equivalent,  as 
evidence  of  an  actual  exclusive  appropriation  and  dominion. 
If  this  were  not  so,  a  man  might  take  up  ten  thousand  acres 
of  the  pulic  land,  by  merely  putting  down  stakes  or  making 
a  line  of  boundary. 

Judgment  reversed,  and  cause  remanded. 
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[319]     ♦WOLF  et  al.   v.   ST.  LOUIS  INDEPENDENT 

WATER  CO.' 

Witness,  Stockholder  not  Competest. — A  party  who  permits  himself  to  stand 
on  the  books  of  a  water  company,  incorporated  nnder  the  statutes  of  this  Stato, 
as  a  stockliolder,  and  holds  the  office  of  Secretary — to  which  no  person  but  a  stock* 
holder  is  eligible— is  not  a  competent  witness  for  the  company,  in  an  action  against 
it  for  overflowing  plaintifis'  mining  claim.  He  is  liable  for  the  debts  of  the  com- 
pany, and,  therefore,  interested. 

Stoceholdeb  in  Tbust.— The  fact,  that  the  stock  was  held  in  his  name  in  trust 
for  another—the  transfer  having  been  made  simply  to  enable  him  to  become  an 
officer  of  the  company — does  not  relieve  him  from  responsibility. 

Tbust  DEFiNED.—The  trust,  in  such  case,  is  only  implied;  and  the  seventeenth  section 
of  the  Corporation  Act  of  1853  applies  only  to  tlie  trustee  of  an  express  trust. 

Keougence,  Insufficient  Defsnce.  —  In  snch  action,  the  fact  that  plaintiffs 
could  have  prevented  the  damage  by  pulling  off  a  board  from  defendant's  flume, 
and  permitting  the  water  to  discharge  above  plaintiffs'  claim,  is  no  dt  fence,  be- 
cause they  were  not  obliged  to  avoid  the  injuries  complained  of  by  committing  a 
trespass. 

Appeal  from  the  Seventeenth  District. 

Action  of  damages  for  overflowing  plaintiffs'  mining  claims. 
Defendant,  a  water  company,  owned  a  flume  running  across 
plaintiffs'  claims.  The  water  in  the  flume  occasionally  ran 
over  the  sides  and  on  to  plaintiffs'  claims.  On  a  certain 
night  there  was  a  severe  snow  storm,  and  in  the  morning  the 
water  of  the  flume  was  found  pouring  over  its  sides,  for  a 
distance  of  about  ten  feet,  down  on  to  a  pile  of  pay  dirt 
belonging  to  plaintiffs — the  dirt  being  in  a  cut  about  twenty- 
five  feet  wide  and  ten  feet  deep,  across  which  the  flume  ran. 
Sluices  led  from  the  cut  into  a  ravine.  The  damage  claimed 
was  mainly  for  this  pay  dirt,  washed  away  through  the  sluices 
and  otherwise. 

Plaintiff  Wolf,  on  being  informed  by  a  neighbor  in  the 
morning,  that  the  water  was  overflowing,  etc.,  went  to  St. 
Louis,  a  mile  distant,  and  notified  defendant.  By  pulling 
off  a  board  from  the  flume  a  few  feet  above  the  cut  the  over- 
flow could  have  been  stopped,  but  plaintiff  declined  to  do 
'so,  alleging  as  his  reason,  that  he  had  not  the  right. 


*  Liability  for  damage  by  negligence,  cited,  Todd  ».  Cochell,  17  Cal.  98.  Approved, 
Everett  o.  Ilydraulic  F.  T.  Co.,  23  Cal.  225;  Campbell  c.  Bear  River  &  A.  W.  «fc  M. 
Co.,  35  Cal.  683;  Nitro  Glycerine  Case,  151  Vail.  538. 
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On  tlie  trial,  defendaDt  offered  as  a  witness  one  Wheeler, 
who  testified  on  his  voir  dire,  that  he  had  no  interest  in  the 
company;  that  the  stock  standing  in  his  name  was  transferred 
tohim  for  the  sole  purpose  of  making  him  eligible  as  secre- 
tary of  the  company,  he  receiving  as  sach  secretary  a  salary 
of  one  hundred  dollars  per  month. 

Stewart  &  Thornton,  for  Appellant. 

1.  The  witness  Wheeler  was  competent,  being  a 
trustee  of  the  stock,  *and  hence  within  the  exception   [320] 
of  the  statute.     (Wood's  Dig.  121,  sees.  16  and  17; 
Empire  City  Bank,  18  N.  T.  223.) 

2.  By  ordinary  care,  plaintiffs  might  haye  avoided  the 
injury  complained  of,  and,  therefore,  cannot  recover.  (Sedg. 
on  Dam.  93,  4-5,  142-3,  467-470;  2  Stark.  Ev.  741;  Tit. 
Nuis.,  17  Pick.  284.) 

A.  W.  Baldwin,  for  Bespondents. 

1.  Wheeler  was  an  ostensible  partner,  and  interested  in 
the  event  of  the  suit.  (Mokelumne  Hill  Can.  Co.  v.  Wood- 
bury, 14  CaL;  CoUyer  on  Part.,  sec.  4,  note  3;  Id.  sees.  86, 
384,  note  1,  sec.  385-6.) 

2.  He  was  stockholder,  and  not  trustee.  It  was  neces- 
sary that  he  have  the  former  character  to  hold  the  office  of 
secretary. 

3.  Plaintiff  having  done  nothing  to  produce  the  injury, 
was  not  obliged  to  do  anything  to  prevent  it — at  least,  not  to 
tear  off  a  board  and  commit  a  trespass. 

Cope,  J.,  delivered  the  opinion  of  the  Court — Field,  C.  J., 
concurring. 

The  witness  Wheeler  was  incompetent,  and  was  properly 
excluded.  He  permitted  himself  to  be  represented  on  the 
books  of  the  company  as  a  stockholder,  and  held  the  office 
of  secretary,  to  which  no  person  but  a  stockholder  was 
eligible.  Under  these  circumstances,  every  person  dealing 
with  the  company  had  a  right  to  suppose  that  he  was  a 
member,  and  he  could  not  escape  responsibility  for  the  debts 
of  the  company,  by  showing  that  the  stock  standing  in  his 
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name  was  held  in  trust  for  another.  The  trust,  if  any,  was 
only  implied,  and  we  think  tlie  seventeenth  section  of  the 
Corporation  Act  of  1853  was  intended  to  apply  only  to  the 
trustee  of  an  express  trust. 

There  is  nothing  in  the  point,  that  the  plaintiffs  might,  by 
ordinary  diligence,  have  avoided  the  injury  of  which  they 
complain.  They  could  have  done  so  only  by  the  commis- 
sion of  a  trespass,  and  surely  they  are  not  to  be  denied 
redress  because  they  have  chosen  to  appeal  to  the  law,  rather 
than  violate  it. 

Judgment  affirmed. 


[321]  *WILLIAMS  v.  BOWEES  et  als. 

Pabtnership,  Liabilitt  of  KxTiBiNa  Pabtneb. — An  osteneible  partner,  retiring 
from  the  firm,  must  give  notice  of  bis  retirement,  or  he  will  be  liable  to  creditors 
of  the  continuing  firm,  on  contracts  made  by  them  after  his  retirement 

Appeal  from  the  Eleventh  District.    Plaintiff  appeals. 

Haie  &  Smithy  for  Appellant,  cited  Coll.  on  Part.,  sees. 
118,  530;  Johnson  v.  Totten,  3  Cal.  343. 

Tattle  &  SiUyer,  for  Eespondents. 

Cope,  J.,  delivered  the  opinion  of  the  Court — Field,  C.  J., 
and  Baldwin,  J.,  concurring. 

This  is  an  action  to  recover  a  sum  of  money,  alleged  to  be 
due  the  plaintiff  for  legal  services.  The  suit  in  which  such 
services  were  rendered,  was  brought  in  the  District  Court, 
Placer  oouDty,  and  the  plaintiff  was  first  employed  to  defend 
the  suit  in  that  Court.  The  case  being  determined  adversely 
to  the  defendants,  he  was  subsequently  employed  to  move 
for  a  new  trial,  and  prosecute  an  appeal.  He  seeks  to  re- 
cover for  the  services  rendered  under  the  last  employment. 
The  defendants  are  sued  as  partners;  and  the  question  is, 
whether  one  of  them,  against  whom  the  plaintiff  failed  to 
recover,  is  in  any  manner  liable  for  these  sei-vices?  This 
defendant  was  a  party  to  the  original  suit;  and  it  was  shown 
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that  he  was  a  member  of  the  partnership,  and  assented  to 
the  employment  of  the  plaintiff  to  defend  the  suit  in  tlie 
District  Court.  Previous  to  the  trial  of  the  case,  he  as- 
signed his  interest,  and  dissolved  his  connection  with  the 
company,  but  did  not  inform  the  plaintiff  of  his  withdrawal. 
The  Court  held,  that  under  these  circumstances,  the  plaintiff 
was  not  entitled  to  recover,  and  so  instructed  the  jury.  This 
instruction  was  clearly  erroneous.  The  defendant  should 
have  given  notide  of  his  withdrawal,  and  his  failure  to  do  so 
renders  him  liable,  even  if  he  is  not  liable  upon  other 
gi'ounds.  (See  Coll.  on  Part.,  sees.  118,  530;  Johnson  v. 
Totten,  3  Cal.  343.) 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


♦GEORGE  V.  RANSOM.  [322] 

1  Married  Wokan,  Sepabatx  Estate  of.— Neither  the  husband  nor  his  creditor 
can  claim  the  proceeds  or  fruits  of  the  separate  estate  of  the  wife.  A  law  giving 
them  such  fruits  is  unconstitutional. 

I  Idem.— The  term  •*  separate  property,"  in  the  fourteenth  section  of  article  eleven 
of  the  Constitution,  is  used  in  its  common  law  sense,  and,  by  that  law,  "  neptirate 
property"  means  an  estate  held,  both  in  its  use  and  in  its  title,  for  the  ezclubive 
benefit  of  the  wife. 

Appeal  from  the  Tenth  District. 

Proceedings  supplementary  to  execution :  Plaintiff,  a  judg- 
ment creditor  of  L.  W.  Ransom,  obtained  an  order  citing 
Horace  Beach,  secretary  of  the  Citizens'  Steam  Navigation 
Company,  to  appear,  and  answer  as  to  the  indebtedness  of 
the  company  to  defendant.  Beach  testified  that  there  was 
due  two  hundred  and  fifty  dollars  as  dividends  on  fifteen 
shares  of  the  stock  of  said  company;  that  the  shares  stood 
in  the  name  of  E.  S.  Ransom,  wife  of  defendant.  For  the 
purposes  of  the  case,  it  was  admitted  that  the  stock  was  the 
separate  property  of  the  wife. 

Plaintiff  then  moved  that  an  order  be  made,  applying  the 

1  Cited,  Six^ar  r.  Ward,  20  Cal.  C74;  Lewis  v.  Johns,  24  Cal.  101,  Eraemer  v. 
Eracmer,  52  Cal.  805. 
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dividends  towards  the  judgment  against  the  husband,  L.  W. 
Bansom. 

The  attorney  of  the  wife  objected,  on  the  ground  that  the 
ninth  section  of  the  act  defining  the  rights  of  husband  and 
wife,  passed  April  17th,  1850,  is  unconstitutional. 

The  Court  below  denied  the  motion,  and  dismissed  the 
proceedings.     Plaintiff  appeals. 

Beardan  &  Smith,  for  Appellant,  argued  that  the  Consti- 
tution did  not  prevent  the  Legislature  giving  the  **use"  of 
the  wife's  separate  estate  to  the  husband;  that  it  was  wise 
and  just  to  leave  the  title  of  the  property  in  the  wife,  and 
permit  its  fruits,  due  mostly  to  the  husband's  labors,  to  go 
to  him  or  his  creditors;  citing  Pattison  v.  Supervisors  of 
Yuba  County,  13  Cal.,  to  the  point,  that  as  the  statute  did 
not,  on  its  face,  contravene  the  Constitution,  it  should  not 
be  so  construed  by  way  of  argument.  (Ducrest  v.  Bijeau,  8 
Mart.  [La.]  N.  S.  192;  Wimbish  v.  Gray,  10  Bob.  367; 
Thorne  v.  Egan,  3  Id.  330;  Wood's  Dig.  488,  sec.  9.) 

George  JRowe,  for  Bespondent,  cited  Constitution,  art.  11, 
sec.  14;  Selover  v.  The  American-Bussian  Commercial  Co., 
7  Cal.  266;  Edrington  v.  Mayfield,  5  Tex.  363,  to  the  point, 
that  our  statute  is  unconstitutional. 

[323]       ^Baldwin,  J.,  delivered  the  opinion  of  the  Court — 
Field,  C.  J.,  concurring. 

Thil9  question  arises  from  the  record  in  this  case :  Can  a 
creditor  of  the  husband  subject  the  proceeds  or  dividends 
of  the  separate  estate  of  the  wife  to  his  claim?  In  this  case, 
the  property  sought  to  be  subjected  was  the  dividends  of 
certain  stock  purchased  by  the  wife  with  her  separate  funds. 

By  the  fourteenth  section  of  article  eleven  of  the  Consti- 
tution, it  is  provided:  "All  property,  both  real  and  personal, 
of  the  wife,  owned  or  claimed  by  her  before  marriage,  and 
that  acquired  afterward  by  gift,  devise,  or  descent,  shall  be 
her  separate  property;  and  laws  shall  be  passed,  more  clearly 
defining  the  rights  of  the  wife,  in  relation  as  well  to  her 
separate  property  as  to  that  held  in  common  with  her  hus- 
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band.     Laws  shall  also  be  passed,  providing  for  the  regis- 
tration of  the  wife's  separate  property." 

By  section  nine  of  the  act  regulating  the  relation  of  hus- 
band and  wife,  (Wood's  Dig.  488,)  it  is  enacted:  **The  hus- 
band shall  have  the  entire  management  and  control  of  the 
common  property,  with  the  like  absolute  power  of  disposi- 
tion as  of  his  own  separate  estate;  and  the  rents  and  profits 
of  the  separate  estate  of  either  husband  or  wife  shall  be 
deemed  common  property,  unless,  in  the  case  of  the  separate 
property  of  the  wife,  it  shall  be  provided  by  the  terms  of  the 
instrument  whereby  such  property  may  have  been  be- 
queathed, devised,  or  given  to  her,  that  the  rents  and  profits 
thereof  shall  be  applied  to  her  sole  and  separate  use — in 
which  case,  the  entire  management  and  disposal  of  the  rents 
and  profits  of  such  property  shall  belong  to  the  wife,  and 
shall  not  be  liable  for  the  debts  of  the  husband." 

We  think  the  Legislature  has  not  the  constitutional  power 
to  say  that  the  fruits  of  the  property  of  the  wife  shall  be 
taken  from  her,  and  given  to  the  husband  or  his  creditors. 
If  the  constitutional  provision  be  not  a  protection  to  the 
wife  against  the  exercise  of  this  authority,  the  anomaly  would 
seem  to  exist,  of  a  right  of  property  in  one,  divested  of  all 
beneficial  use — the  barren  right  to  hold  in  the  wife,  and  the 
beneficial  right  to  enjoy  in  the  husband.  One  object  of  the 
provision  was,  to  protect  the  wife  against  the  improvidence 
of  the  husband;  but  this  object  would  wholly  fail,  in  many 
instances,  if  the  estate  of  the  wife  were  reduced  to  a  mere 
reversionary  interest,  to  be  of  no  avail  to  her  except  in  the 
contingency  of  her  surviving  her  husband. 

It  has  been  seen  that  the  provision  of  the  Constitu- 
tion is,  that  the  ^property  acquired  by  the  wife  by  [324] 
devise,  bequest,  etc.,  shall  be  her  separate  property. 
This  term  *'seimrate  property"  liius  a  fixed  meaning  in  the 
common  law,  and  had  in  the  minds  of  those  who  framed  the 
Constitution,  the  largo  majority  of  whom  were  familiar  with, 
and  had  lived  under  that  system.  By  the  common  law,  the 
idea  attached  to  separate  property  in  tlie  wife,  and  which 
forms  a  portion  of  its  definition,  is,  that  it  is  an  estate,  held 
as  well  in  its  use  as  in  its  title,  for  the  exclusive  benefit  and 
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advantage  of  the  wife.  The  common  law  recognized  no  such 
solecism  as  a  right  in  the  wife  to  the  estate,  and  a  right  in 
some  one  else  to  use  it  as  he  pleased,  and  to  enjoy  all  the 
advantages  of  its  use.  It  is  not  perceived  that  property  can 
be  in  one,  in  full  and  separate  ownershijf,  with  a  right  in 
another  to  control  it,  and  enjoy  all  of  its  benefits.  The  sole 
value  of  property  is  in  its  use;  to  dissociate  the  right  of 
property  from  the  use  in  this  class  of  cases,  would  be  to 
preserve  the  name — the  mere  shadow — and  destroy  the  thing 
itself — the  substance.  It  would  be  to  make  the  wife  the 
trustee  for  the  husband,  holding  the  legal  title,  while  he 
held  the  fruits  of  that  title.  This  could  no  more  be  done, 
in  consistency  with  our  ideas  of  property,  during  the  life- 
time of  the  wife,  than  for  all  time. 

This  was  the  view  taken  by  the  Judge  below,  and  his 
judgment  is  affirmed. 


KAETH  V.  LIGHT  et  al. 

'  Appeal,  Operation  and  Effect  of  Dismissal.— DiBmissal  of  an  appeal  in  the 
Supremo  Court  for  want  of  proeecution,  in  accordance  vith  the  riilcH  of  the 
Court,  oi^orates  as  an  affirmance  of  the  judgment  below,  within  the  statute  rela- 
tive to  uudertakinga  on  appeal,  unless  the  order  of  dismiBHal  be  vacated  during 
tlie  terai. 

*  Idem,  Dismissal  as  a  Bab.— The  cases  in  which  dismissal  of  an  appeal  will  not 
operutu  as  a  bar  to  a  second  appeal,  and  hence  not  as  an  affirmance  of  the  judg- 
ment below,  are  thOHO  where  the  dismissal  has  been  made  upon  some  technical 
defect  in  the  notice  of  appeal,  or  the  undertaking,  or  the  like.  The  bar  operates 
where  the  dismissal  is  for  want  of  prosecution,  and  the  order  is  not  vacated  during 
the  term,  or  the  dismissal  is  on  the  merits. 

Appeal  from  the  Sixth  District. 

Suit  on  an  undertaking  executed  by  defendants,  as  is  stated 
in  the  opinion.  The  Court  below  nonsuited  plaintiflf,  who 
appeals. 


»  Rofornxl  to,  Cliambcrlin  r.  Keed,  16  Cal.  207.    Cited,  Chfwe  v.  Berand,  20  Cal, 
138;  CNm)ix  r  r.  Pacific  Mut.  L.  Ins.  Co.,  7  Nev.  119;  Dooley  v.  Fonter,  6  Kau.  279. 
«  Cited,  W.  U.  Tel.  Co.  r.  Graham,  1  Colo.  184;  Hax  v.  Leis,  1  Colo.  Ib9. 
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*Clark  &  Gasa,  for  Appellant,  to  the  point  that  the  [325] 
dismissal  of  the  appeal  operated  as  an  affirmance  of 
the  judgment,  so  as  to  render  the  sureties  on  the  undertak- 
ing liable,  cited  Osborn  v.  Hendrickson,  6  Cal.  175;  Harri- 
son V,  Bank  of  Kentucky,  3  J.  J.  M.  375;  3  Wis.  575;  6  Id. 
350;  7  Ind.  209;  1  Kelly,  92;  Kule  3  of  Supreme  Court,  pre- 
cluding any  other  appeal  in  the  cause.  As  to  any  decisions 
of  this  Court,  permitting  a  new  appeal,  after  dismissal  of 
an  appeal  in  the  case,  they  all  apply  to  cases  where  the  ap- 
peal was  dismissed  because  never  perfected;  or  where  there 
was  some  defect  in  the  notice  or  the  undertaking. 

Crocker  and  Zabriskicy  for  Respondents,  cited  1  Duer,  242; 
Chase  v.  Eies,  10  Cal.  517;  Wood's  Dig.  211-212,  sees.  349- 
352. 

Field,  C.  J.,  delivered  the  opinion  of  the  Court — ^Baldwin, 
J.,  and  Cope,  J.,  concurring. 

In  1857,  the  plaintiff  recovered  a  judgment  against  Houck 
and  Meyers,  for  the  possession  of  certain  premises,  situated 
in  the  city  of  Sacramento.  From  the  judgment  Houck  ap- 
pealed to  the  Supreme  Court;  and  to  stay  its  execution, 
pending  the  appeal,  filed  the  undertakiiig  upon  which  the 
present  action  is  brought.  The  undertaking  provides,  in  the 
terms  of  the  statute,  that  the  defendants  ''will  not  commit, 
or  suffer  to  be  committed,  any  waste  thereon;  and  that  if 
the  judgment  be  affirmed,  they  will  pay  the  value  of  the  use 
and  occupation  of  the  property,  from  the  time  of  the  appeal 
until  the  delivery  of  the  possession  thereof,  pursuant  to  the 
judgment,  not  exceeding  two  thousand  dollars."  By  this 
undertaking,  proceedings  upon  the  judgment  were  stayed. 
At  the  January  term  of  1853,  the  appeal  was  dismissed  by 
the  Supreme  Court,  for  want  of  prosecution;  and  the  ques- 
tion presented  for  determination  is,  whether  this  dismissal 
was  equivalent  in  law  to  an  affirmance  of  the  judgment, 
within  the  statute?  Upon  the  solution  of  the  question,  the 
liability  of  the  sureties  on  the  undertaking  depends.  The 
Court  below  held,  that  the  dismissal  of  the  appeal  was  not 
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sucli  an  affirmance  of  the  judgment,  and  as  hence  there 
could  be  no  breach  of  the  undertaking,  ordered  a  nonsuit. 

The  object  of  the  undertaking  was  to  retain  the  defend- 
ants in  the  ejectment  in  the  possession  of  the  premises, 
pending  the  appeal,  and  at  the  same  time  to  afford  indemnity 
to  the  plaintiff  for  any  loss  he  might  sustain,  by  the  depriva- 
tion of  the  use  of  the  premises,  or  by  waste  committed 
thereon — if  the  judgment  in  his  favor  should  not  be 
[32G]  ^reversed  by  the  appellate  Court.  The  appellant,  in 
fact,  asserts  a  right  to  retain  possession  against  the 
judgment,  upon  the  ground  that  such  judgment  will  be  ulti- 
mately held  invalid  by  the  Court  to  which  he  has  appealed. 
Whether,  then,  the  dismissal  of  an  appeal  is  to  be  deemed 
equivalent  to  an  affirmance  of  the  judgment,  will  depend 
upon  the  question  whether,  after  such  dismissal,  the  judg- 
ment can  be  again  open  to  examination;  and  upon  this  ques- 
tion the  rules  of  the  Court  give  the  answer.  By  statute,  the 
appellant  is  required  to  furnish  the  requisite  papers  for  the 
heai'ing  of  the  appeal,  and  if  not  thus  furnished,  the  appeal 
may  be  dismissed.  (Pr.  Act,  as  amended  in  1854,  sec.  346.) 
And  by  the  rules  of  this  Court — which  were  in  force  at  the 
time — when  an  appeal  is  perfected,  and  the  statement  settled 
twenty  days  before  the  next  succeeding  term,  the  transcript 
of  the  record  must  be  filed  on  or  before  the  first  day  of  such 
term,  or  the  appeal  may  be  dismissed,  on  motion;  and, 
unless  the  cause  thus  dismissed  be  restored  during  the  same 
term,  the  dismissal  operates  as  a  bar  to  any  other  appeal  in 
the  same  cause.  In  the  ejectment  case,  the  appeal  was  dis- 
missed for  this  neglect  to  file  the  transcript,  and  upon  the 
order  of  dismissal  the  remittitur  issued,  the  cause  not  hav- 
ing been  restored.  The  judgment  thereupon  became  final, 
not  being  afterwards  open  to  review.  It  was,  therefore,  to 
all  intents  and  purposes,  within  the  meaning  of  the  statute, 
affirmed. 

The  cases  in  which  the  dismissal  of  an  appeal  will  not 
operate  as  a  bar  to  a  second  appeal  are  those  where  the  dis- 
missal has  been  made  upon  some  technical  defect  in  the 
notice  of  appeal,  or  the  undertaking,  or  the  like.  The  bar 
applies  where  the  dismissal  is  for  want  of  prosecution,  and 
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the  order  is  not  vacated  during  the  term,  or  the  dismissal  is 
on  the  merits. 

In  the  ease  of  Watson  v.  Husson,  1  Duer,  252,  the  Superior 
Court  of  the  city  of  New  York  held,  under  a  statute  pre- 
cisely similar  to  our  own,  that  a  dismissal  of  an  appeal  was 
not  an  affirmance  of  the  judgment.  Some  of  the  grounds 
upon  which  that  decision  rests  are  answered  by  the  effect 
given  to  the  rules  of  this  Court. 

"A  judgment,"  says  Mr.  Justice  Duer,  "affirmed  in  the 
Court  of  ultimate  jurisdiction  can  never  again  be  questioned; 
and  if  the  effect  of  the  dismissal  of  the  appeal  was  to  pre- 
clude any  further  examination  or  impeachment  of  the  judg- 
ment, it  might  reasonably  be  contended  that  the  averment  in 
the  complaint  that  the  judgment  was  affirmed,  is  sustained 
by  the  admitted  fact,  that  the  appeal  was  dismissed. 
It  is  not  ^pretended,  however,  that  such  was  the  effect  [327] 
of  the  dismission  of  the  appeal.  It  is  not  denied  that 
its  only  effect  was  to  replace  the  judgment  in  its  former  con- 
dition, leaving  its  merits  still  open  to  examination  upon  a 
second  or  further  appeal;  and  it  is  impossible  for  us  to  say 
that  a  judgment  has  been  affirmed  which,  after  the  appeal 
was  dismissed,  was  still  liable  to  be  reversed."  And  the 
learned  Justice  observed  that  to  affirm  a  judgment  was  to 
declare  by  a  judicial  sentence  of  the  appellate  Court  its 
validity,  and  that  it  was  a  legal  solecism  to  say  that  a  judg- 
ment had  been  affirmed  when  the  question  of  its  validity  was 
exactly  that  which  the  appellate  Court  refused  to  consider. 
With  the  highest  respect  for  the  opinion  of-  the  learned  Jus- 
tice, we  think  the  solecism  is  not  so  apparent,  but  on  the 
contrary,  that  a  judgment  may  in  the  contemplation  of  the 
statute  be  said  to  be  affirmed,  when  by  any  action  of  the 
appellate  Court  it  is  no  longer  open  for  review — whether 
that  be  either  by  a  dismissal  of  the  appeal  or  by  a  direct 
decree  of  affirmance.  (See  Harrison  v.  Bank  of  Kentucky, 
3  J.  J.  Marsh.  375;  Osborn  v.  Hendrickson,  6  Cal.  175.) 

By  the  statute,  the  undertaking  providing  for  the  liability 
of  the  sureties,  upon  the  condition  of  the  affirmance  of  the 
judgment,  operates  as  a  stay,  and  if  by  a  mere  neglect  to 
prosecute  an  appeal,  and  for  that  reason  suffering  it  to  be 
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dismissed,  after  the  respondent  has  been  deprived  of  his 
rights  under  the  judgment  by  the  undertaking,  the  sureties 
could  be  released,  upon  the  pretence  that  the  judgment  was 
not  affirmed,  it  is  evident  that  great  injustice  would  be,  in 
many  instances,  perpetrated,  and  a  fraud  practiced  upon 
respondents. 

It  follows,  from  the  conclusion  to  which  we  have  arrived, 
that  the  nonsuit  must  be  set  aside,  and  the  judgment  re- 
versed, and  the  cause  remanded  for  a  new  trial;  and  it  is  so 
ordered. 


THE  PEOPLE  V.  CUINTANO. 

^Gband  Jury,  wess  kay  bx  Suvkoncd.— It  is  do  objection  to  the  panel  of  the 
Grand  Jury  that  it  was  summoned  by  order  of  Court,  under  the  eleventh  sectiun 
of  the  act  concerning  jurors,  (Wood's  Dig.  511,)  while  the  prisoner  was  in  custody, 
on  an  o£fenoe  charged,  before  the  commencement  of  the  term. 

Inraff,  Mode  of  Summoning. — Nor  is  it  an  objection  that  the  copy  of  euch  order 
of  Court  was  not  served  on  the  Sheriff,  as  the  statute  directs,  provided  he  has, 
otherwise,  regularly  summoned  the  jury. 

[328]    *Appeal  from  the  Eleventh  District. 

The  prisoner  was  in  custody,  on  an  ofience  charged,  before 
the  commencement  of  the  term  of  the  Court  of  Sessions  at 
which  the  indictment  was  found.  He  was  committed  to  jail, 
June  26th,  1859,  and  the  term  began  August  8th,  1859. 

Defendant  challenged  the  panel  of  the  Grand  Jury,  be- 
cause not  summoned  and  drawn  as  provided  in  sees.  4,  5, 
and  6  of  the  act  concerning  jurors.  (Wood's  Dig.  511. )  The 
record  does  not  show  whether  the  jurors  were  summoned 
from  the  body  of  the  county  or  the  bystanders.  The  order 
of  Court  directs  the  Sheriff  to  summon  them  from  the  body 
of  the  county. 

M.  E.  MiUa,  for  Appellant,  argued  that  this  case  did  not 
conie  within  the  rule  in  People  v.  Bodriguez,  10  Cal.  50, 


^  ApproTed  and  followed,  People  v.  Sloice,  post  331.    Cited,  State  v.  McKamara,  3 
Nev.  76. 
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because  the  defendant,  hero,  was  in  custody  long  before  the 
term  of  Court  commenced,  and  there  was  no  necessity  of 
summoning  a  Grand  Jury,  under  sees.  11  and  12  of  the  act 
relative  to  jurors,  (Wood's  Dig.  511,)  instead  of  in  the  usual 
mode,  under  sees.  4  and  5  of  said  act;  and  that  the  law  in- 
tended to  have  the  indictment  found  as  long  before  trial  as 
circumstances  would  permit.  (Sedg.  Stat,  and  Const.  Law, 
230,  231,  238,  239;  Freeman  v.  City  of  New  York,  5  Sandf. 
16;  Kosely  r.  Mattingby,  14  B.  Mon.  87;  Fisher  v.  Blight,  2 
Cranch,  358,  359;  Case  v,  "Wildrige,  4  Ind.  51;  Common- 
wealth V.  Duane,  1  Binn.  601;  Corn  r.  Alger,  7  Cush.  53  and 
89;  Attorney -General  McKoy  v,  Detroit  and  Erie  Plank 
Eoad  Co.,  2  Mich.  138;  Burnham  v.  Hays,  3  Cal.  168;  Mor- 
rill V.  Gorham,  6  Id.  41.) 

The  order  of  Court  should  have  been  served  on  the  Sheriff. 
(Wood's  Dig.  511,  sec.  12.)  The  jury  were  taken  from  by- 
standers. 

TIios.  H.  Williams,  Attorney -General,  for  Respondent, 
cited  People  v.  Rodriguez,  10  Cal.  50;  People  v.  Beatty,  14 
Id. ;  Wood's  Dig.  511,  sec.  11. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

Defendant  was  indicted  for  and  convicted  of  murder. 

1.  The  first  error  assigned,  is  the  mode  of  empanneling 
the  Grand  Jury  by  the  Court  of  Sessions.     This  was 
done  by  special  order,  made  *by  the  Court  after  the   [329] 
offence  charged  upon  the  prisoner,  and  when  he  was 

in  custody.  By  sec.  11  of  the  act  concerning  jurors,  (Wood's 
Dig.  511,)  the  discretionary  power  is  given  to  the  Judge,  in 
a  case  like  this,  to  cause  an  order  to  be  entered  upon  the 
minutes  of  the  Court,  etc.  AVe  see  nothing  in  the  facts  of 
this  case  to  distinguish  it  from  that  of  People  v.  Rodriguez, 
10  Cal.  50.     See  also  People  v.  Beatty,  14  Cal.  566. 

2.  There  is  nothing  in  the  point  that  a  copy  of  the  order 
was  not  regularly  served  on  the  Sheriff.  The  object  of  this 
provision  is  that  the  officer  may  go  on  and  summon  the  jury, 
and  if  he  has  done  this  in  the  proper  mode,  the  end  is 
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answered.  Nor  is  the  point  well  taken,  that  the  Sheriff  sum- 
moned bystanders,  and  not  men  from  the  body  of  the  county. 
We  see  no  error  in  the  record.  The  judgment  is  aflSrmed, 
and  the  Court  below  will  fix  a  day  to  carry  the  sentence  into 
execution. 


THE  PEOPLE  V.  MOICE. 

ba)icTacEjrr,  Finding  op,  Pbisoneb  not  Bound  to  have  Counsel.— On  an  indict- 
ment  for  murder,  the  Court  of  Sessions  is  not  bound  to  assign  counsel  for 
prisoner. 

Challenge  to  Gband  Jubt,  when  to  be  icade.— Challenges  to  the  panel  of  the 
Grand  Jury,  or  to  individual  jurors,  must  be  made  at  the  impanneling  of  the 
jury;  and  on  indictment  for  murder  transferred  to  the  District  Court,  the  chal- 
lenge cannot  there  be  made. 

Tbial,  Postponement  of. — The  trial  on  the  main  charge  in  an  indictment  will  not  be 
postponed  because  of  an  appeal  on  the  issue  of  insanity. 

Appeal  from  the  Eleventh  District. 

The  defendant  was  in  custody,  on  an  oflfence  charged, 
about  two  months  before  the  commencement  of  the  term  of 
Court  at  which  he  was  indicted.  The  Grand  Jury  was  sum- 
moned as  in  the  preceding  case — People  v.  Cuintano.  The 
prisoner  had  no  counsel  in  the  Court  of  Sessions.  He  was 
brought  into  Court,  and  an  opportunity  given  of  challenging 
the  jury.  The  record  states,  **  the  following  challenges  were 
then  made,  and  sustained  by  the  Court,  and  the  jurors  so 
challenged  were  directed  to  take  no  i)art,"  etc.,  three  jurors 
being  named.  By  whom  these  challenges  were  made  does 
not  appear.  It  seems,  however,  that  the  prisoner  was 
[330]  a  Belgian,  understood  but  little  English,  *asked  the 
Court  of  Sessions  to  assign  him  counsel,  and,  in  fact, 
did  not  exercise  his  right  of  challenge. 

In  the  District  Court,  defendant,  before  pleading,  by  his 
counsel,  objected  that  the  Grand  Jury  was  illegally  sum- 
moned, and  asked  permission  then  to  challenge  the  panel. 
The  motion  was  denied,  and  the  defendant  moved  that  the 
case  be  sent  back  to  the  Court  of  Sessions  to  enable  him  to 
exercise  his  right  of  challenge.     Denied. 
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On  the  trial,  affidavits  being  made  as  to  the  insanity  of  the 
prisoner,  the  issue  on  this  question  was  first  submitted  to  a 
jury,  who  found  a  verdict  that  he  was  sane.  A  motion  for 
new  trial,  on  this  issue,  was  then  made,  and,  several  days 
subsequently,  the  case  was  called  for  trial  on  the  main 
charge  of  murder.  Defendant  objected  to  going  to  trial,  on 
the  grounds  that  the  motion  for  new  trial  on  the  issue  of 
insanity  was  still  undecided,  and  that,  if  the  decision  should 
be  against  him,  he  intended  to  appeal  to  the  Supreme  Court, 
and  that  he  ought  not  to  be  tried  on  the  issue  of  murder  until 
that  Court  had  passed  on  his  insanity.     Motion  overruled. 

On  the  trial,  the  following  instructions,  among  others, 
were  given  to  the  jury,  defendant  excepting: 

First — "If  the  testimony  on  the  part  of  the  prosecution 
satisfies  you  that  the  defendant  took  the  life  of  the  deceased, 
and  if  such  testimony  did  not  sufficiently  manifest  that  the 
crime  only  amounts  to  manslaughter,  or  that  the  accused 
was  justified  or  excused  in  committing  the  homicide,  then, 
unless  the  defendant  has  shown  circumstances  of  mitigation, 
justification,  or  excuse,  he  is  guilty  of  murder,  and  that  of 
the  first  degree." 

Second — *'It  is  true,  as  contended  for  by  defendant's 
counsel,  that,  if  it  is  once  shown  that  the  defendant  was 
insane,  his  insanity  is  still  presumed  to  continue,  unless  it 
was  accidental  and  temporary  in  its  nature,  as  if  it  was  occa- 
sioned by  the  violence  of  disease." 

Defendant  being  convicted,  appeals. 

M.  jB.  Mills,  for  Appellant,  argued,  as  in  the  preceding 
case,  (People  u.  Cuintana,)  as  to  the  impanneling  of  the 
Grand  Jury,  and  that  defendant  could  challenge  the  panel 
in  the  Distric  Court,  having  been  virtually  deprived  of  that 
right  in  the  Court  of  Sessions. 

As  to  instruction  first,  he  contended  it  was  erroneous,  in 
not  leaving  to  the  jury  the  question  of  murder  in  the  second 
degree.     As  to  instruction  second,  that  it  was  erro- 
neous, in  making  an  exception,  as  to  *tho  presumed   [331] 
continuance  of  insanity,  when  the  insanity  is   acci- 
dental or  temporaiy  in  its  nature,  ps  if  occasioned  by  disease. 
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TIios,  H,  JFiHui7W5,  Attorney-General,  forKespondent,  cited 
Wood's  Dig.  511;  10  Cal.  50;  People  v.  Beatty,  14  CaL; 
Wood's  Dig.  284,  sec.  189;  291,  sec.  279. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

Indictment  for  murder.     Errors  assigned : 

1.  As  to  the  impanneling  of  the  Grand  Jury.  This  point 
has  been  passed  upon  and  determined  in  the  case  of  People 
V.  Cuintano,  15  Cal.  828. 

2.  The  Court  of  Sessions  was  not  bound  to  assign  counsel 
for  the  prisoner:  he  seems,  however,  to  have  had  counsel  to 
defend  him  in  the  District  Court.  The  defendant  was  bound 
to  except  to  the  panel,  or  make  challenge  of  grand  jurors, 
on  the  impanneling  of  the  jury.  (People  v,  Beatty,  14  Cal. 
566;  Wood's  Dig.  284,  sec.  189;  291,  sec.  279.) 

3.  The  objection  to  the  indictment  is  frivolous. 

4.  There  is  nothing  in  the  point  that  the  Court  erred  in 
refusing  to  postpone  the  trial  on  the  main  charge,  until  after 
the  appeal  on  the  issue  of  insanity  was  heard  in  this  Court. 
This  point  is  neither  sustained  by  reason  nor  authority,  and 
would  be  very  inconvenient  in  practice. 

5.  We  have  looked  into  the  evidence  upon  the  question 
of  insanity,  and  upon  the  state  of  facts  presented,  do  not  feel 
warranted  in  setting  aside  the  finding.  We  may  remark, 
however,  that  the  evidence  has  created  some  painful  doubts 
us  to  whether  the  prisoner  is  a  fit  subject  of  capital  punish- 
ment. We  suppose  that,  probably,  the  question  of  his 
sanity  may  be  more  fully  susceptible  of  satisfactory  ascer- 
tainment now  than  it  was  at  the  time  of  the  trial;  and  the 
humanity  of  the  learned  Judge  below  will,  of  course,  give 
whatever  time  or  facilities  the  friends  of  the  defendant  could 
reasonably  ask,  to  present  his  case  as  favorably  as  possible 
for  Executive  clemency,  if  the  facts,  as  now  developed,  seem 
to  justify  such  appeal.  But  our  office  will  not  enable  us  to 
interfere  with  the  verdict. 

We  see  no  error  in  the  instructions  of  the  Court. 
Judgment  affirmed,  and  the  District  Judge  will  appoint  a 
day  to  carry  the  sentence  into  execution. 
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*THE  PEOPLE  V.  CHU  QUONG.  [332] 

Cbdizs,  ABDrcnoN  Dkfixed. — The  fifty-fourth  section  of  the  Act  of  April  16tli, 
1800,  concerning  Crimea  and  PunishmenUi,  (Wood's  Dig.  335,)  is  not  repealed  by 
the  Act  of  April  19th,  1856,  (Statute  1856, 131,)  amendatory  of,  and  Bupplemen- 
tary  to  the  Act  of  18o0.  Section  two  of  the  Act  of  1856  docs  not  conflict  with 
section  fifty-four  of  tlie  Act  of  1850.  These  Rcctions  refi.T  to  a  diflfereut  claHS  of 
oflftnces.  Under  the  latter,  the  abduction  must  be  accompanied  with  a  removal 
into  another  county,  State,  or  territory,  or  a  design  to  remove  the  party  beyond 
the  limits  of  the  State.  Under  the  former,  tlie  abduction  need  nut  be  accom- 
l>auied  witli  any  such  removal  or  design — the  intent  to  detain  and  conceal  being 
the  git»t  of  ti) .'  offence. 

FiXDiNos,  Objections  when  to  be  Taken. — An  objection,  that  the  Court  below 
dirt<:ted  the  j  iiry  to  find  specially,  as  to  a  particular  f«ct,  comes  too  late  if  made 
in  the  Supremo  Court  for  the  first  time,  it  not  appearing  that  the  party  objecting 
watt  injured  by  the  direction. 

Appeal  from  the  Court  of  Sessions  of  tlie  city  and  county 
of  San  Francisco. 

Geo.  B,  Tingley  &  J,  H.  Stewart,  for  Appellant. 

TIios^  H,  WUliams,  Attorney-General,  for  Respondent. 

Indictment  for  kidnapping — the  charge  being  that  defend- 
ant feloniously  stole,  took,  and  carried  a  child  into  Solano 
county,  with  a  design  to  take  the  child  out  of  the  State, 
•*  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,"  etc.  Plea,  not  guilty.  The  child  was  six  years 
old.  The  Court  instructed  the  jury  to  find  a  general  verdict 
of  guilty  or  not  guilty,  and  also  to  find  specially  whether 
**tbe  defendant  and  the  witness  Ma  Ho  married  in  China 
before  either  of  them  came  to  California." 

The  verdict  was:  **  We  the  jury  find  the  defendant  guilty, 
as  charged  in  the  indictment,  and  we  further  find,  that  the 
defendant  and  Ma  Ho  were  not  married."  Ma  Ho  was  a 
witness  for  the  State,  and  testified  that  she  was  the  mother 
of  the  child.  Motion  for  a  new  trial,  on  the  ground  that  the 
Court  misdirected  the  juiy  in  matter  of  law.  Motion  in 
arrest  of  judgment,  on  the  grounds,  among  others,  that  the 
facts  stated  in  the  indictment  do  not  constitute  a  public 
oflFeuce,  and  that  no  judgment  can  be  rendered  on  the  verdict 
and  finding.  Overruled.  Judgment  on  the  general  verdict. 
Defendant  appeals. 
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Cope,  J.,  delivered  the  opinion  of  the  Court — Field,  C.  J., 
concurring. 

[333]  *This  is  an  indictment  under  the  fifty-fourth  section 
of  the  Act  relating  to  Crimes  and  Punishments.  The 
section  reads  as  follows:  "Every  person  who  shall  forcibly 
steal,  take,  or  arrest  any  man,  woman,  or  child,  whether 
white,  black,  or  colored,  or  any  Indian  in  this  State,  and 
convey  him  or  her  into  another  county,  State,  or  territory, 
or  viho  shall  forcibly  take  or  arrest  any  person  or  persons 
whatsoever,  with  a  design  to  take  him  or  her  out  of  this 
State,  without  having  established  a  claim  according  to  the 
laws  of  the  United  States,  shall,  upon  conviction,  be  deemed 
guilty  of  kidnapping,  and  be  punished  by  imprisonment  in 
the  State  Prison  for  any  term,  not  less  than  one  nor  more 
than  ten  years  for  each  person  kidnapped,  or  attempted  to 
be  kidnapped."  The  first  point  made  is,  that  this  section, 
BO  far  as  relates  to  children  under  the  age  of  ten  years,  was 
repealed  by  an  act  passed  in  1856,  amendatory  of,  and  sup- 
plementary to  the  former  act.  The  second  section  of  tins 
act  provides  that  "every  person  who  shall  maliciously, 
forcibly,  or  fraudulently  lead,  take,  or  carry  away,  or  decoy, 
or  entice  away  any  child  under  the  age  of  ten  years,  with 
intent  to  detain  and  conceal  such  child  from  its  parent, 
guardian,  or  other  person  having  the  lawful  charge  of  such 
child,  shall,  upon  conviction  thereof,"  etc  The  act  contains 
a  clause  repealing  all  acts  and  parts  of  acts  in  conflict  with 
its  provisions.  A  mere  glance  at  these  two  sections  is  suffi- 
cient to  show  that  they  do  not  in  any  manner  conflict  with 
each  other,  but  refer  to  a  diff'erent  class  of  offences.  Under 
the  former,  the  abduction  must  be  accompanied  with  a  re- 
moval into  another  county.  State,  or  territory,  or  a  design  to 
remove  the  party  beyond  the  limits  of  the  State.  Under  the 
latter,  it  is  unnecessary  that  the  abduction  should  be  accom- 
panied with  any  such  removal  or  design,  and  the  intent  to 
detain  and  conceal  is  the  gist  of  the  offence.  There  are 
other  points  of  difference,  but  these  are  sufficient  to  show 
that  the  two  sections  are  entirely  independent  of  each  other. 
The  second  point  is,  that  the  Court  erred  in  directing  the 
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jury  to  find  specially  in  relation  to  a  particular  fact.  This 
objection  comes  too  late.  It  should  have  been  taken  in  the 
Court  below;  and  as  this  was  not  done,  and  as  the  defend- 
ant does  not  appear  to  have  been  prejudiced  by  the  error,  if 
an  error  was  committed,  we  cannot  consider  it  now. 

No  other  points  are  made,  and  it  follows  that  the  judgment 
must  be  affirmed.     Ordered  accordingly. 


*PALMEE  17.  McCAFFERTT.  [334] 

Etidence  IK  EjEcrafZNT,  ADUissiBiLrvr  of. — In  ejectment,  plaintiff  offered  to  in- 
trod  ace  in  evidence  an  executory  contract  by  "which  S.  &  Co.  agreed  to  sell  to 
Wooster  the  land  Bued  for,  and  when  the  purchase  money  was  paid,  to  make  a 
deed,  W.  to  take  possession  at  once,  and  to  retain  it  so  long  as  he  complied  with 
the  contract.  Plaintiff  stated  it  to  be  his  intention  to  show,  in  connection  with 
the  contract,  that  the  defendant  claimed  under  Wooster.  The  answer  averred 
that  Wooster  mortgaged  the  premises  to  defendant,  who  foreclosed,  and  went  iuto 
possession  under  the  Sheriff's  deed.  IleUiy  that  the  contract,  with  the  otlier 
proof,  vrast  prima  facie,  relevant  to  the  issue,  plaintiff's  object  being  to  show  that 
Wooster  had  forfeited  his  rights  under  the  contract,  and  that  ho,  plaintiff,  had 
succeeded  to  the  right  and  title  of  S.  &  Go. 

1  Idem,  Pbactice,  Osdeb  of  AnanssiON.— A  party  may  introduce  his  proof  in  his 
own  oi-der,  and  is  not  required  to  exhibit  the  whole  of  it  before  he  can  introduce 
any  parucular  item.  It  suffices  if  the  itenf  of  proof  offered  tend  to  establish  any 
one  point  involved  in  the  issue. 

Appeal  from  the  Tenth  District. 

Ejectment.  Complaint  in  the  usual  form.  The  answer 
denied  the  allegations  of  the  complaint,  and  averred,  among 
other  things,  that  defendant  held  under  a  deed  made  by  the 
Sheriff  on  foreclosure  of  a  mortgage  executed  by  one  Woos- 
ter to  defendant,  while  he,  Wooster,  was  in  possession  of  the 
premises. 

Wooster  entered  into  possession  under  an  executory  con- 
tract, not  under  seal,  for  the  sale  of  the  land,  made  between 
himself  and  Scaggs  &  Co.  By  the  terms  of  this  contract, 
S.  &  Co.  agreed  to  sell  the  land  to  W.  for  the  sum  of  $9000, 
payable  $2000  cash,  and  the  balance  in  instalments  of  $1000, 
falling  due  about  every  two  months.     Wooster  was  to  take 

^  Approved,  State  v.  Bhoadcs,  6  Nev.  359. 
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possession  shortly  after  the  date  of  the  contract,  and  to  re- 
tain possession  so  long  as  he  complied  with  its  terms.  The 
contract  was  signed  "Elijah  Scaggs  &  Co."  "Dexter  Woos- 
ter." 

On  the  trial,  plaintiff  offered  in  evidence  the  deposition  of 
McFarland,  a  subscribing  witness  to  the  contract,  together 
with  the  contract  annexed,  stating  that  he  intended  to  prove, 
in  connection  with  it,  that  defendant  claimed  under  the  con- 
tract. ' 

Defendant  objected,  on  the  ground  that  the  contract  was 
irrelevant,  and  not  under  seal;  that  Elijah  Scaggs  had  no 
authority  to  execute  it  in  the  name  of  Scaggs  &  Co. ;  that  it 
had  not  been  acknowledged  and  recorded;  that  it  did  not 
appear  that  Scaggs  &  Co.  ever  had  a  legal  title  to  said  prop- 
erty, or  were  ever  in  possession  thereof,  or  claimed 
[335]  *title  thereto,  or  that  defendant  ever  had  any  notice 
of  said  contract,  actual  or  constructive.  The  Court 
sustained  the  objection,  plaintiff  excepting. 

Plaintiff  offered  no  further  evidence,  was  nonsuited,  and 
appeals. 

McConneU  &  Niles,  for  Appellant. 

jBT.  K.  Mitchell  and  Z.  Montgomery,  for  Bespondent. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
and  Field,  C.  J.,  concurring. 

This  was  an  action  for  the  recovery  of  a  tract  of  land. 
The  error  assigned  by  the  appellant  is  the  exclusion  of  a 
certain  executory  contract  for  the  sale  of  the  land  sued  for. 
This  agreement  was  referred  to  in  the  testimony  of  one  Mc- 
Farland, the  subscribing  witness.  The  counsel  offering  the 
deposition  and  the  agreement,  explained  that  it  was  the  in-^ 
tention  of  the  plaintiff  to  show,  in  connection  with  it,  that 
the  defendant  claimed  the  premises  under  one  Wooster,  who 
was  a  party  to  the  instrument. 

It  seems  that  Wooster  executed  a  mortgage  of  these  prem- 
ises to  defendant,  and  that  the  latter  foreclosed  the  mort- 
gage, and  went  into  possession  under  the  decree  of  fore- 
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closure.  The  object  of  the  plaintiff  was  to  show  that  he  had 
succeeded  to  the  estate  of  Scj\ggs  &  Co.,  who  made  this 
executory  agreement,  and  that  Wooster  and  his  assigns, 
having  failed  to  comply  with  the  contract  on  their  part, 
forfeited  all  their  rights  under  the  same;  and  that,  by  force 
of  this,  Scaggs  &  Co.  became  remitted  to  their  original  title, 
of  which  plaintiff  was  the  assignee.  "What  phase  the  case 
would  have  assumed  after  this  proof,  had  it  been  admitted, 
we  cannot  anticipate;  or  whether  the  plaintiff  would  have 
been  enabled  to  show  all  the  facts  necessary  to  a  recovery^ 
Prima  facie,  the  plaintiff's  proof,  thus  offered,  was  relevant 
to  the  issue,  and  that  was  enough  to  entitle  him  to  introduce 
it.  The  plaintiff  was  entitled  to  inti'oduce  his  proofs  in  his 
own  order.  He  was  not  bound  to  make  his  whole  case  com- 
plete by  any  one  item  of  proof.  A  case  consists,  frequently, 
of  various  facts,  neither  one  of  which  makes  it  out;  and  to 
hold  that  a  party  is  not  entitled  to  introduce  any  part  until 
he  establishes  the  whole,  is  to  require  an  impossibility.  All 
that  the  Court  can  ask  is,  that  the  particular  evidence  offered 
conduces  to  establish  any  one  proposition  involved  in 
the  issue.  It  is  time  enough  to  pass  *upon  the  suffi-  [336] 
ciency  of  the  proofs  after  they  are  all  in  the  cause. 
There  must  be  a  starting  place  somewhere,  and  the  Court 
should  never  reject  evidence  merely  because,  unaided  by 
other  testimony,  it  is  insufficient,  if  it  tend  legally  to  prove 
any  part  of  the  case. 

We  do  not  feel  called  upon  to  pass  upon  the  merits,  for 
the  reason  that  we  have  not  the  facts  before  us.  It  is  not 
easy  to  see,  however,  if  defendant  entered  under  TVooster, 
how  he  could  stand  in  any  better  position  than  Wooster, 
who  entered  under  Scaggs  &  Co.  But  it  is  not  necessary  to 
anticipate  the  case  as  it  may  be  made  upon  a  full  develop- 
ment of  the  facts.  It  is  enough  for  the  disposition  of  this 
appeal,  that  the  proof  was  relevant  as  tending  to  prove  the 
plaintiff's  case,  and  was,  therefore,  improperly  rejected. 

Judgment  reversed,  and  cause  remanded. 
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THE  STATE  OF  CALIFOKNIA  v.  WELLS,  FAEGO 

&  CO. 

Contbolleb's  Wabrants,  Pbotection  of  Innooekt  Holdebs.— Warrants  drawn 
by  the  Controller  of  State,  delivered  to  the  payees  tliereof,  and  by  them  endorsed 
in  blank,  were  presented  by  the  holders  to  the  State  TrBasorer,  and  ou  payment 

^  were  delivered  to  him.  They  were  aftunvards  stolen  from  the  office  of  the  Treas- 
urer. The  warrants,  on  their  face  indicating  a  just  and  legal  claim  against  the 
State,  came  into  the  hands  of  defendants,  ignorant  that  they  had  been  stolen. 
Defendants  present  them  to  the  Treasurer,  and  in  lieu  thereof,  receive  State 
bonds  payable  to  bearer,  under  the  Funding  Act  of  1857,  and  part  with  tbem. 
The  State  sues  for  the  bonds  or  their  value.  ITeld,  that  the  action  does  nut  lie; 
that  defendants  having  received  the  bonds  bona  fide,  and  without  fraud,  for  war- 
rants apparently  good  against  the  State,  are  not  liable  in  this  form  of  action. 

Idem. — The  mere  reception  of  the  bonds,  though  issued  by  mistake,  does  not  render 
defendants  liable. 

Idem,  Negotiable  lNSTBnM£irr8.~Bonds  so  issued  are  negotiable,  and  bind  the  State, 
in  the  hands  of  an  innocent  assignee. 

Idem,  Pubchaseb  of  Claims  aoaiust  Qtatk.— -Arguendo.  A  man,  dealing  with 
State  securities,  is  not  bound  to  search  the  books  and  records  of  State  officers 
before  buying  claims  against  the  State. 

Public  Becobds,  Liability  to  Infection. — Quetyt  Whether  State  books  and  records 
are  subject  to  public  inspection. 

Payments  YoLiTirrABiLY  Made  abe  not  Becotebable. — ^The  bonds,  in  this  case, 
constituted  a  payment  of  the  warrants;  and  if  the  rule  that  voluntary  payments 
are  not  recoverable,  be  not  applicable,  still  the  equity  of  the  defendants  is  equal 
to  that  of  plaintifl^  and  Courts  will  not  interfere. 

Appeal  from  the  Twelfth  District. 

[337]       *ror  facts,  see  opinion.     The  demurrer  specified 
many  causes,  and,  among  them,  causes  involving  the 
positions  discussed  by  the  Court.     Plaintiff  appeals. 

Crockett  &  Crittenden^  for  Appellant. 

It  was  immaterial  whether  defendants  knew  the  warrants 
were  stolen,  or  had  been  paid,  or  whether  the  Treasurer 
failed  to  endorse  them  as  paid,  because  they  were  overdue, 
and  having  been  in  fact  paid,  and  then  stolen,  they  could 
not  afterwards  constitute  a  valid  claim  against  the  State. 
Defendants  could  not,  even  in  the  regular  course  of  business, 
acquire  a  title  to  them,  and  consequently,  surrendered  noth- 
ing to  the  State  for  the  bonds;  and  the  agents  of  the  State 
exceeded  their  authority  in  giving  bonds  for  nothing.  (Story 
on  Prom.  Notes,  sec.  180;*Chitty  on  Bills,  ch.  G,  248.)  It 
makes  no  difference  whether  defendants  act^d  as  owners  of 
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the  warrants,  or  as  agents.  (Poole  v.  Adkinson,  1  Dana, 
110.)  This  action  lies,  even  if  defendants  had  parted  with 
the  bonds  before  suit.  (See  Southcote's  Case,  4  Co.  83; 
Bromley  r.  Lambert,  2  Wash.  308;  Poole  v.  Adkinson,  1 
Dana,  119;  Burton  v.  Brashear,  3  A.  K.  Marsh,  276;  Canel 
V.  Early,  4  Bibb,  270;  White  v.  Boss,  5  Stew.  &  Port.  123; 
Merritt  v.  Warmauth,  1  Hayw.  12;  Murrel  v.  Johnson,  1  H. 
&  M.  450;  Haley  v.  liowan,  5  Serg.  301;  Benshaw  v,  Baykin, 
1  Brev.  301;  Lowry  v.  Houston,  3  How.  Miss.  394.)  Their 
having  parted  with  the  possession,  unless  by  legal  eviction, 
is  no  defence. 

To  the  objection  by  defendants,  that  the  bonds  being  void 
because  issued  for  paid  warrants,  the  State  is  not  liable  to 
the  bondholders,  and  hence  that  this  action  does  not  lie, 
counsel  replied,  that  the  bonds  themselves  were  a  valid  claim 
against  the  State.  (State  of  Illinois  v.  Delafield,  8  Paige  Ch. 
527;  2  Hill,  159;  26  Wend.  192.) 

The  defendants  are  in  this  position.  They  have  obtained 
the  bonds  from  the  agents  of  the  State  without  any  consider- 
ation whatever.  The  warrants  were  satisfied,  and  were  not 
claims  against  the  State  entitled  to  be  funded.  In  issuing 
the  bonds  for  the  warrants,  the  agents  of  the  State  exceeded 
their  authority,  and  their  act  was  void. 

This  is  a  question  which  may  be  inquired  into  as  between 
the  original  parties.  No  property  in  the  bonds  passed  to 
the  defendants.  If  they  still  hold  the  bonds,  they  can  disr 
charge  themselves  by  their  sunrender.  If  they  have  put  the 
bonds  in  circulation,  they  have  unlawfully  disposed  of  the 
plaintiff's  property,  in  a  manner  to  preclude  the  plain- 
tiff *from  raising  any  question  as  to  the  authority  of  [338] 
her  agents,  and  to  bind  the  plaintiff  to  the  payment 
of  the  bonds. 

Halleck,  Peachy  dc  Billings  and  Gregory  Ycdcy  for  Bespond- 
ents. 

1.  This  action  cannot  be  maintained  without  averring  the 
bonds  to  be  in  the  hands  of  defendants;  and  the  cases  cited 
by  plaintiff  as  to  detinive,  do  not  apply  to  a  suit  for  negotiable 
paper.     (Saunders  PL  &  Ev.  962;   2  Eol.  Ab.  112;   3  Blac. 
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152;  B.  N.  P.  50;  Bac.  Ab.  Detinue,  19;  Eicharcls  v.  Frank- 
liam,  6  M.  &  W. ;  Williams  v.  Archer,  17  Law  J.  82,  cited  on 
page  962  of  Saunders'  PI.  &  Ev.;  Chitty  on  Bills,  part  1, 
cli.  6,  sec.  2.)  No  example  is  given  by  Chitty  of  a  recovery 
in  detinue,  where  the  note  was  not  detained.  The  gist  of  the 
action  is  the  unlawful  detainer,  and  not  the  original  taking. 
(1  Chitty  PL  121,  122-3.)  So  under  our  system.  (Pr.  Act, 
sec.  100.) 

Trover  would  not  lie,  as  the  bonds  were  obtained  under 
color  of  contract,  without  fraud.  (1  Chitty 's  PI.  155;  Lubert 
V.  Chauviteau,  3  Cal.  458;  Emanuel  v.  Dane,  3  Campb.  299; 
Fairman  v.  Grimpie,  2  Car.  &  P.  266.)  Here  there  was  no 
fraud,  but  a  simple  presentation  of  warrants  regular  on  their 
face,  without  knowledge  that  they  had  been  paid.  For  cases 
of  trover,  where  there  is  fraud,  see  22  Pick.  18;  1  Met.  557; 
8  Cal.  212;  7  Taunt.  366. 

2.  Defendants,  as  innocent  holders  of  the  warrants,  were 
entitled  to  have  them  funded.  They  were  regularly  drawn 
under  the  Act  of  1964,  presented  to  the  Treasurer,  and  by 
him  endorsed  and  registered  under  the  Act  of  1852,  and 
became  a  valid  claim  against  the  State.  And,  as  there  was 
no  receipt  on  their  back  showing  payment,  and  they  were 
not  filed  away  and  preserved  under  the  Act  of  1850,  they 
were  entitled  to  be  funded  under  the  Act  of  1857.  They  are 
just  as  negotiable,  in  the  hands  of  innocent  third  persons, 
as  the  bonds  themselves.  The  warrants  were  not  overdue, 
in  the  sense  used  by  appellant's  counsel.  The  Funding  Act 
of  1857,  specifies  as  the  claims  to  be  funded,  "all  Control- 
ler's warrants,  drawn  under  sanction  of  law,  for  civil  ex- 
penses, prior  to  January  1st,  1857,  and  now  outstanding  and 
unpaid."  So  that  no  outstanding  warrant,  from  the  organi- 
zation of  the  State  to  January  1st,  1857,  was  overdue,  in  the 
sense  that,  when  paid  after  maturity,  it  ceased  to  be  negoti- 
able and  lost  its  validity.  The  holders  of  the  warrants  were 
not  compelled  to  fund  under  any  of  the  previous  funding 
acts.     (Smith  v.  Morse,  2  Cal.;   McKibben  v,  Soule,  6  Id.) 

A  note  paid  before  due,  the  fact  being  unknown  to  the 
[339]  holder,  is  still  ^negotiable.     (Story  on  Prom.  Notes, 

sec.  180.     See  also  Fulweiler  v.  Hughes,  17  Penn.  448; 
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5  Harris;  Story  on  Notes,  sec.  107,  note  3;  Palmer  r.  Good- 
win, 5  Cal.  458;  McCann  v,  Lewis,  9  Id.  246.) 

The  fact  that  the  warrants  were  stolen  cannot  help  plain- 
tiff. Although,  as  a  rule,  title  cannot  be  acquired  to  stolen 
property,  cash  and  commercial  paper  are  exceptions.  (2 
Kent,  324-325,  note  c;  Saltus  v.  Everett,  20  Wend.  267-277- 
288;  1  Burr.  452;  Loundes  v.  Anderson,  13  East,  130;  Wyer 
V,  Dorchester  and  Milton  Bank,  11  Gush.  151;  Ghitty  on 
Bills,  523;  Id.  23;  5  Duer,  268;  Swift  v.  Tyson,  16  Pet.  1; 
Wheeler  v.  Gould,  20  Pick.  545;  10  Cal.  556  ) 

The  Funding  Act  itself  recognizes  the  validity  of  State 
securities,  once  presented  and  reissued.  (Act  of  1657,  sec. 
10.) 

To  say  the  least,  the  loss,  in  this  case,  is  as  much  the  fault 
of  the  State  as  of  defendants,  and  must  remain  where  the 
course  of  business  has  placed  it.  (17  Mass.  1;  3  Kent,  note 
c,  marginal,  p.  86;  2  Gaines,  338;  17  Barb.  171;  4  Johns. 
386;  10  Pet.  134;  11  Wend.  88.)  The  fault,  in  fact,  was  on 
the  part  of  the  State.     (7  Cal.  708.) 

3.  A  mere  agent  is  not  chargeable  with  the  value  of  the 
bonds  after  he  has  parted  with  them  without  notice.  (Hear- 
say V.  Pruyn,  7  Johns.  179;  United  States  v.  Beavan,  Crabbe, 
Penn.;  Campbells.  Hillman,  15  B.  Mon.;  Hunter i;.  Hudson, 
20  Barb.  493.) 

Crockett  (k  CrUtendeUj  in  reply. 

A  detainer  may  be  proved,  in  an  action  of  detinue,  by  show- 
ing possession  in  defendants  any  time  prior  to  suit  brought. 
(Cases  above  cited,  and  2  Starkie  Ev.  493-494,  and  notes.) 
The  point  that  trover  will  not  lie  because  defendants  ob- 
tained the  bonds  under  color  of  contract,  is  untenable.  The 
rule  only  means  that  the  action  will  not  lie  when  the  effect 
of  the  contract  has  been  to  vest  the  title  of  the  goods  in  de- 
fendants, and  the  contract  has  not  been  rescinded.  Because, 
to  recover  in  trover,  plaintiff  must  show  property  in  himself, 
and  a  conversion  by  defendant,  which  cannot  be  done  if  de- 
fendant holds  under  a  contract  not  rescinded.  But  if  the 
contract  be  void,  or  voidable,  and  has  been  rescinded,  the 
property  either  did  not  pass,  or  revests  in  the  plaintiff,  and 
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« 

he  may  recover  in  trover,  notwithstanding  the  defendant  ac- 
quired and  claims  to  hold  possession  under  color  of  contract. 
Here  no  title  to  the  bonds  passed  to  defendants,  because, 
the  warrants  having  been  paid,  the  Treasurer  exceeded 
[340]  Ins  authority.     The  *title  to  the  bonds  remained  in 
the  State,  and  the  conversion,  by  the  demand  and  re- 
fusal, would  justify  trover. 

If  defendants  are  bonajlde  holders  of  the  warrants,  that 

fact  could  appear  only  by  answer. 

« 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Ftet.T),  C. 
J.,  andt/OPE,  J.,  concurring. 

This  case  involves  principles  somewhat  novel  in  this  Court. 
The  defendants  demurred  to  the  complaint;  the  demurrer 
was  sustained,  and  judgment  rendered  for  the  defendants. 

The  complaint  avers  that  the  defendants  are  a  company 
incorporated  under  the  laws  of  New  York,  and  doing  busi- 
ness in  this  State;  that  in  1855,  certain  warrants  were  drawn 
by  the  Controller  of  State — ^a  schedule  descriptive  of  which 
warrants  is  appended;  that  the  warrants  were  drawn  in  pay- 
ment of  certain  indebtedness  of  the  State  to  the  persons 
named  in  the  warrants,  were  made  payable  to  the  payees  or 
order,  were  delivered  to  the  respective  payees  thereof,  and 
by  them  indorsed  in  blank,  and  afterwards,  and  prior  to  the 
twenty-eighth  of  March,  1856,  were  all  presented  by  the 
several  holders  thereof  to  the  State  Treasurer,  and  by  him 
paid  and  discharged,  and  on  the  payment,  were  delivered  up 
by  the  holders  to  the  Treasurer;  that  afterwards  and  before 
the  first  of  January,  1858,  the  warrants  were  stolen  from  the 
office  of  the  Treasurer;  that  on  the  twenty-seventh  of  Jan- 
nary,  1858,  defendants,  Wells,  Fargo  &  Co.,  presented  the 
warrants  to  Thomas  Findley,  then  Treasurer,  as  claims 
against  the  State  outstanding  and  unpaid,  and  entitled  to  be 
funded  under  the  act  of  the  Legislature  of  April  18th,  1857, 
entitled:  *'An  Act  to  provide  for  paying  certain  equitable 
claims  against  the  State,  and  to  contract  a  funded  debt  for 
that  purpose,"  and  requested  the  Treasurer  to  issue  to  them, 
in  exchange  therefor,  the  bonds  of  the  State'  of  California 
provided  for  that  purpose.     That  the  warrants  appearing  to 
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be  of  the  class  of  bonds  specified  in  the  second  subdivision 
of  the  eleventh  section  of  that  act,  and  not  appearing  to  be 
within  any  of  the  exceptions  therein  mentioned,  and  having 
upon  them  no  receipt  or  indorsement  showing  them  to  have 
been  paid  or  canceled,  the  Treasurer,  believing  them  to  be 
just  and  valid  claims  against  tlie  State,  and  entitled  to  be 
funded  under  the  act,  in  ignorance  of  the  fact  that  they  had 
been  paid  and  satisfied,  and  of  the  fact  that  they  had  been 
stolen,  and  that  the  defendants  had  no  title  to  the  warrants, 
did,  on  the  eighteenth  of  March,  1858,  at  the  instance 
*of  the  defendants,  exchange  the  warrants  for  bonds  [341] 
of  the  State,  the  defendants  giving  receipts  for  the 
bonds  and  surrendering  the  warrants.  These  bonds  were 
payable  to  the  bearer,  and  issued  as  and  in  the  form  required 
by  the  Funding  Act. 

That  in  October,  1858,  the  Treasurer  ascertained  the  true 
facts  of  the  case,  and  demanded  of  Wells,  Fargo  &  Co.  the 
bonds,  which  they  refused  to  surrender. 

Various  grounds  of  demurrer  were  specially  set  forth  by 
the  defendants,  but  it  is  not  necessary  to  consider  them  all 
here. 

It  will  be  observed  that  the  complaint  does  not  aver  any 
knowledge  on  the  part  of  the  defendants  of  the  facts  of  pay- 
ment, etc.,  set  up  in  the  pleading;  nor  does  it  aver  that  the 
defendants  were  not  rightfully  in  possession  of  this  paper; 
nor  even  that  they  were,  or  claimed  to  be  the  owners  of  this 
scrip,  or  that  they  made  any  false  or  fraudulent  representa- 
tion on  the  subject;  nor  does  it  aver  that  the  bonds  are  still 
in  the  possession  of  the  defendants.  The  whole  case  seems 
to  rest  upon  the  assumption  that  the  bare  fact  that  defend- 
ants had  possession  of  this  scrip,  presented  it  for  funding, 
and  in  exchange  for  bonds,  and  received  the  bondts,  makes 
the  defendants  responsible,  in  this  form  of  action,  for  the 
value  of  the  bonds.  It  is  not  a  case  of  a  defence  against 
the  bonds  in  the  hands  of  the  defendants,  upon  the  ground 
of  a  failure  of  consideration,  arising  from  these  facts,  but 
the  case  of  an  asserted  ground  of  affirmative  relief,  on  ac- 
count of  the  receiving*  of  the  bonds  under  the  facts  disclosed 
in  the  pleading. 
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These  bonds,  issued  under  the  circumstances,  are  unques- 
tionably negotiable  instruments,  and  binding  upon  the  State, 
in  the  hands  of  an  innocent  assignee.  The  principle  has 
been  settled  in  the  cases  of  Delafield  v.  The  State  of  Illi- 
nois, 8  Paige,  533;  2  Hill,  177;  26  Wend.  192,  and  in  other 
cases. 

Upon  a  proper  case,  the  plaintijQT,  as  held  in  the  above 
cases,  might  have  filed  its  bill  to  enjoin  the  negotiation  of 
these  bonds,  and  to  have  them  surrendered  or  canceled,  as 
against  a  fraudulent  holder,  or  other  party  having  no  just 
claim  to  them.  But  this  is  not  such  a  proceeding.  It  seems 
to  be  in  tne  nature  of  an  action  of  detinue  for  the  bonds,  on 
the  ground  that  they  were  issued  by  mistake;  and  the  plaintiff 
seeks  a  recovery  without  any  averment  that  the  bonds  are 
still  in  the  hands  of  the  defendants,  predicating  the  liability 
of  the  defendants  upon  this  sole  fact  of  the  issuance  of  these 
instruments    to   them    under,    or  in   consequence   of,   this 

mistake. 
[342]  *We  do  not  see  how  this  claim  can  be  maintained. 
The  defendants  seem  to  be  in  no  greater  default  than 
the  officers  of  the  State.  From  anything  that  appears,  they 
had  what  purported  on  its  face  to  be  a  just  and  legal  claim 
upon  the  State.  The  law  requires  of  the  officers  of  the 
State,  (Wood's  Dig.  97,)  on  the  payment  of  any  warrant  by 
the  Treasurer  drawn  by  the  Controller  on  him,  that  he  shall 
take  the  receipt  of  the  person  to  whom  the  money  is  paid, 
on  the  back  of  the  warrant,  and  carefully  file  away  and  pre- 
serve the  same,  indorsing  thereon  the  number  thereof.  And, 
again,  by  the  Act  of  May  3d,  1852,  concerning  the  office  of 
Treasurer  of  State,  (Wood's  Dig.  717,)  it  is  required  of  all 
persons. to  whom  any  warrant  on  the  Treasurer  is  issued  by 
the  Controller,  before  such  warrant  shall  constitute  an  in- 
debtedness against  the  State,  such  warrant  shall  be  presented 
to  the  Treasurer,  who  shall,  if  it  be  a  lawful  warrant,  indorse 
the  same  on  the  back  officially,  with  the  date  of  such  in- 
dorsement made  by  him,  and  no  transfer  shall  be  valid  with- 
out such  indorsement.  The  second  section  of  the  same  act 
requires  a  register  of  these  warrants  to  be  kept  by  the  Treas- 
urer, with  the  date  of  the  indorsement,  the  name  of  the  per- 
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son  to  whom  issued,  the  amount,  the  number,  and  for  whom 
issued. 

There  was  nothing,  then,  to  apprise  the  defendants  of  any 
objection  to  these  warrants;   but  the  very  proofs  which  the 
State  itself  prescribed,  as  the  proper  assurance  of  their  va- 
lidity and  authenticity,  assured  the  holder  that  they  were 
what  they  imported  on  their  face,  and  that  the  Act  of  1858 
provided  for  the  funding  of  indebtedness  of  this  character. 
It  is  not  material,  in  the  view  which  we  are  now  taking  of 
the  case,  to  consider  whether  the  warrants  were  negotiable 
instruments  in  the  hands  of  an  innocent  holder,  or  whether 
the  bonds,  issued  by  mistake  for  them,  could  be  impeached 
in  the  hands  of  a  holder  charged  with  notice.    For  the  ques- 
tion upon  the  plaintiff's  pleading  asserts  a  wholly  different 
principle — the  principle,  namely,  of  a  liability  for  having 
obtained  and  received  these  bonds  under  the  circumstances. 
It  is  said  that  the  defendants  were  bound  to  know  the  facts. 
We  do  not  perceive  the  force  of  this  suggestion,  or  why  they 
should  be  held  to  any  greater  knowledge  than  the  regular 
agents  of  the  State,  whose  office  and  duty  it  was  to  ascertain 
the  facts  and  to  protect  the  public  interests.     But  it  cannot 
be  held  that  every  man  who  deals  with  State  securities  is 
bound  to  search  the  books  and  records  of  the  State  officers 
before  proceeding  to  take  an  assignment  of  the  claim  against 
the  State.     We  do  not  know  that  these  books  and 
papers  are  subject  to  public  inspection;  and  if  *they  [343] 
were  so  held,  it  might  lead  to  very  embarrassing  re- 
sults.    In  this  case,  it  appears  that  the  law  had  already  pre- 
scribed a  method  of  procedure,  deemed  by  itself  a  sufficient 
protection  and  notification  of  the  character  of  the  claim;  and 
the  failure  of  the  officers  of  the  Government  to  follow  the 
law  ought  not  to  be  turned  to  the  injury  of  a  citizen  and 
made  the  occasion  of  ruining  him  for  being  no  wiser  than 
those  officers  to  whom  this  class  of  duties  is  specially  en- 
irusted.    The  Treasurer  seems  to  have  been  equally  deceived 
in  regard  to  this  matter  as  the  defendants;  and  yet  he  is  ad- 
mitted to  be  a  vigilant  and  faithful  officer.     The  hardship 
and  injustice,  therefore,  of  holding  the  defendants  respon- 
sible for  these  bonds  is  apparent.     It  is  not,  as  we  are  now 
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considering  it,  the  attempt  of  defendants  to  enforce  this 
bond  against  the  State.  It  is  the  case  of  a  partj,  having 
under  these  equitable  circumstances,  got  into  possession 
bana  Jide  and  without  fraud,  of  certain  securities  for  a  claim 
apparently  just  against  the  State,  and  then  the  State  coming 
forward,  not  to  demand  possession  of  the  securities,  but 
seeking  to  hold  him  bound  for  the  value  of  these  securities, 
after  he  has  parted  with  them.  If  this  transaction  occurred 
between  private  persons,  there  could  be  no  doubt.  If  A 
had  published  that  all  his  outstanding  and  unpaid  orders  on 
B  should  be  paid  in  stocks,  and  that  his*  agents  had  been 
ordered  to  write  a  receipt  on  the  back  of  those  which  had 
been  paid,  that  they  all  should  be  registered  and  indorsed  in 
the  name  of  the  payee;  if  they  purported  to  be  payable  on 
presentation  and  for  value;  and  if  C  got  one  of  these  orders, 
took  it  to  the  clerk  and  agent  of  A,  surrendered  it,  and  took 
in  lieu  of  it  negotiable  security,  and  afterwards  transferred 
the  security,  we  imagine  that  no  one  would  contend  that  C 
could  be  made  to  pay  the  value  of  this  security,  on  the 
ground  that  a  former  clerk  had  omitted  to  cancel  the  paper 
and  indorse  it,  and  that  through  the  mi&take  of  the  last 
clerk,  which  mistake  was  induced  by  mistake  or  fraud  of  the 
first,  the  security  had  been  issued  to  A.  To  say  the  very 
least,  the  equity  of  C  to  hold  on  to  what  he  got,  on  a  chose 
in  action  assigned  to  him,  and  which  he  had  every  reason  to 
believe  was  a  good  claim,  would  be  at  least  equal  to  the  claim 
of  A,  whose  own  conduct  or  that  of  his  agents  caused  the 
act  from  which  the  loss  accrued.  The  principle  applies  in 
such  case,  that  the  loss  should  fall  on  him  by  whose  fault  or 
confidence  it  came.  The  condition  of  the  person  in  posses- 
sion would  be  the  better  under  such  a  state  of  facts. 

We  see  no  difference  between  a  State  and  an  indi- 
[344]  vidual  in  the  ^application  of  this  principle.  A  State 
should  act  with  as  much  justice,  and  be  held  to  as 
strict  responsibility  as  one  of  her  own  citizens  in  these  matters 
of  dealing  and  contract;  and  it  is  better  that  she  should  be  held 
responsible  for  the  acts  of  her  agents,  than  that  she  should 
reap  the  benefits  of  fraud  committed  upon  innocent  third 
persons  by  those  agents^  under  cover  and  color  of  authority. 
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We  regard  the  issuance  of  these  bonds  as  a  payment  of 
the  old  claim,  for  we  see  no  difference  between  these  bonds — 
which  are  negotiable  upon  their  face,  and  have  a  fixed  value  . 
in  the  market,  and  circulate  as  money — ^and  the  same  amount 
in  bank  notes  or  coin,  so  far  as  the  rule  is  concerned  which 
gives  protection  to  such  payment.  If  the  rule,  which  makes 
a  voluntary  payment  not  subject  to  recovery  in  cases  of  this 
sort,  be  not  applicable,  yet  we  think  that  the  equity  of  the 
defendants  upon  the  facts  of  this  suit  is,  to  say  the  least, 
equal  to  that  of  the  plaintiff,  in  which  case  the  Courts  will 
not  interfere,  but  will  leave  the  parties  where  they  were 
before. 

If  the  defendants  were  mere  agents  to  get  these  bonds,  the 
case  would  be  still  stronger  for  them;  indeed,  it  would  be  a 
case  admitting  of  but  little  argument,  for  it  would  be  very 
difficult  plausibly  to  argue,  that  an  agent  cannot  present  a 
claim  on  the  State  without  being  held  to  know  more  about 
the  facts  and  merits  of  it  than  the  officers  of  State;  or  that 
when  he  takes  the  assurance  of  the  State  officers,  that  it  is  a 
good  claim,  and  receives  the  money,  he  shall  suffer  for  his 
credulity  (even  after  he  pays  his  principal)  in  the  full  penalty 
of  the  sum  he  received. 

But  this  question  does  not  necessarily  arise,  and  we  put 
our  judgment  upon  the  broader  ground  already  indicated. 

Judgment  affirmed. 


KBEUTZ  V.  LIYINGSTON  et  als. 


> 


I  AcnoN  FOB  MoNBY  Had  ilsv  Beceived.— An  action  for  money  had  and  received 
to  the  use  of  plaintiff  lies  whenever  the  defendant  has  in  hid  hands  money  of 
plaintiff's  whicli  in  equity  and  conscience  he  has  no  right  to  retain;  and  this, 
whether  there  be  or  not  any  contract  or  privity  between  the  parties. 

Xdem.— Defendants  were  the  holders  of  a  mortgage,  executed  by  the  Yreka  Water 
Co.  and  B.  to  them,  to  secure  advances  made,  and  to  be  made,  by  themselves  and 
others,  to  said  company.  'Plaintiff  had  made  advances  to  the  company,  and  was 
one  of  the  persons  intended  to  be  secured  by  the  mortgage,  though  not  a  parry 
thereto.    Defendants  assign  the  mortgage,  receive  the  consideratiou  therefor,  but 

1  Cited,  EeUer  v.  Hicks,  22  Cal.  463. 
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refuse  to  pay  any  portion  of  the  money  to  plaintiff,  who  sues  for  money  had  and 
received  to  his  use.  Held^  that  the  action  lies,  that  defendants  are  in  possession 
of  money  which  in  equity  and  conscience  they  are  bound  to  pay  over. 
Idem,  Mokey  Held  in  Tsust.— Held,  further,  that  defendants  occupied  toward 
plaintiff  the  position  of  trustees,  and  that  the  money  sued  for  was  received  in 
that  character;  that  it  is  of  no  consequence  that  the  trust  was  created  by  a  con- 
tract to  which  plaintiff  was  not  a  party,  as  ho  subsequently  assented  to  it,  and  de- 
fendants cannot  now  repudiate  it,  and  retain  money  which  they  would  not  other- 
wise have  received. 

Appeal  from  the  Ninth  District. 

Complaint  avers,  in  substance,  as  follows:  In  April,  1855, 
plaintiff  loaned  to  certain  members  of  the  Treka  Water  Co. 
$1000,  for  the  use  and  benefit  of  the  company,  taking  the 
note  of  such  members  therefor,  payable  in  six  months.  May 
24th,  1855,  the  company,  as  party  of  the  first  part,  and  one 
Brooks,  as  party  of  the  third  part,  executed  a  mortgage  on 
the  ditch  and  flumes  of  the  company,  to  defendants,  to  secure 
$64,000,  payable  in  nine  months.  The  mortgage  stipulated 
that  defendants  should  not  claim  more  than  was  actually  due, 
and  that  it  was  executed,  and  was  to  be  held  by  defendants, 
"for  themselves  and  others,  who  may  or  shall  join  with  them 
in  furnishing  and  advancing,  selling  and  delivering  to  the 
party  of  the  third  part,  goods,  chattels,  or  cash,  for  and  on 
account  of  the  party  of  the  first  part,  and  who  join  ^vith  the 
*  party  of  the  second  part  (defendants)  in  an  agreement  of 
this  date,  between  the  same  parties  identically  as  the  parties 
to  said"  mortgage. 

In  accordance  with  this  stipulation,  the  defendants,  with 
certain  other  parties,  of  whom  plaintiff  is  not  averred  to  be 
one,  executed  a  contract,  of  the  same  date  with  the  mort- 
gage, in  favor  of  said  company  and  Brooks,  in  which  they 
agree  to  furnish  to  said  Brooks,  for  and  on  account  of,  and 
at  the  instance  and  request  of  defendants,  goods,  chattels, 
or  cash,  to  the  amount  of  $64,000,  inclusive  of  $24,000  already 
had  and  received  by  said  defendants.  The  $1000  loaned  by 
plaintiff  was  part  of  this  $24,000,  and  to  secure  the  payment 
of  which  defendants  received  the  mortgage  aforesaid. 

In  June,  1857,  defendants,  for  a  full  and  valuable  consid- 
eration, to  them  paid,  sold  and  assigned  the  mortgage  to  the 
Shasta  Eiver  Canal  Co.,  whereby  they  received  from  the 
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proceeds  of  said  mortgage  $2600,  principal  and  interest  due 
on  said  note  of  $1000,  to  the  us0  and  benefit  of  plaintiff. 

*Plaintiff  sues  for  this  sum,  as  money  had  and  re-   [346] 
ceived   to   his  use   by  defendants.     Defendants   de- 
murred, on  the  ground,  mainly,  that  the  complaint  did  not 
state  facts  sufScient  to  constitute  a  cause  of  action.     De- 
murrers sustained,  and  judgment  for  defendants  for  costs.' 
Plaintiff  appeals. 

J.  Neely  Johnson^  for  Appellants. 

J.  Berry y  for  Respondents. 

The  complaint  does  not  show  any  privity  between  plaintiff 
and  defendants,  nor  that  plaintiff,  or  the  makers  of  the  note 
for  $1000,  recited  in  the  complaint,  were  parties  to  the  mort- 
gage or  agreement  mentioned.  (5  Cal.  351.)  The  only  par- 
ties secured  by  the  mortgage,  other  than  the  mortgagees, 
were  those  who  united  with  the  mortgagees,  and  signed  the 
agreement  bearing  even  date  with  the  mortgage,  and  plaintiff 
Las  not  shown  himself  to  be  one  of  them. 

Cope,  J.,  delivered  the  opinion  of  the  Court — Baldwin,  J., 
and  Field,  C.  J.,  concurring. 

The  demurrers  to  the  complaint  were  improperly  sustained. 
The  action  is  for  money  had  and  received  to  the  use  of  the 
plaintiff,  and  the  facts  stated  in  the  complaint  show  clearly 
that  the  defendants  are  in  possession  of  money  which  in 
equity  and  conscience  they  are  bound  to  pay  over.  They 
were  the  holders  of  a  mortgage,  given  to  secure  the  payment 
of  advances  made,  and  to  be  made,  by  themselves  and  others, 
to  the  mortgagors.  The  plaintiff  had  made  certain  advances, 
and  was  one  of  the  persons  intended  to  be  secured,  though 
not  a  party  to  the  mortgage.  The  defendants  assigned  the 
mortgage,  and  received  the  consideration  therefor,  but  re- 
fuse to  pay  any  portion  of  the  money  to  the  plaintiff.  We 
think  that,  upon  proof  of  these  facts,  the  plaintiff  will  be 
entitled  to  recover.  The  principal  ground  of  objection  is 
that  there  is  no  contract,  and  consequently  no  privity  be- 
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tween  the  parties.  But  it  seems  to  be  settled  that  no  privity 
is  required  in  such  a  case,  except  that  which  results  from 
one  person  having  the  money  of  another,  which  he  has  no 
right  conscientiously  to  retain.  In  Hall  v,  Maraton,  17  Mass. 
574,  one  Bradford,  being  indebted  to  the  plaintiff  in  the  sum 
of  four  hundred  dollars,  and  to  the  defendant  in  ^he  sum  of 
$1300,  remitted  to  the  latter  a  bill  of  exchange  for  $1000, 
with  directions  when  the  amount  should  be  received, 
[347]  to  pay  to  the  plaintiff  the  *sum  of  two  hundred  dol- 
lars. The  defendant  received  the  amount  of  the  bill, 
but  neglected  to  pay  the  plaintiff,  and  gave  him  no  notice  of 
the  remittance.  The  action  was  for  money  had  and  received, 
and  it  was  held  that  the  plaintiff  was  entitled  to  recover. 
Parker,  C.  J.,  in  delivering  the  opinion  of  the  Court,  said: 
"The  principal  objection  to  the  plaintiff's  right  of  action,  is 
that  the  case  does  not  show  any  privity  between  the  plaintiff 
and  the  defendant,  nor  any  promise  to  the  defendant;  so 
that,  if  any  action  can  be  maintained,  it  must  be  by  Brad- 
ford against  the  defendant,  for  a  violation  of  his  implied 
undertaking  to  pay  the  two  hundred  dollars,  according  to 
his  instructions.  It  seems  to  have  been  well  settled  hereto- 
fore, that  if  A  promise  B,  for  a  valuable  consideration,  to 
pay  to  C,  the  latter  may  maintain  assumpsit  for  the  money. 
It  is'  so  laid  down  in  many  of  the  authorities  cited  by  the 
plaintiff's  counsel;  and  it  is  stated,  in  Lord  C.  B.  Comyn's 
Digest,  Assumpsit  E,  that  if  money  be  given  to  A  to  deliver 
to  B,  B  may  have  the  action;  and  Boll.  Abr.  and  Hard.  Rep. 
are  cited  in  support  of  the  position.  The  principle  of  this 
doctrine  is  reasonable,  and  consistent  with  the  character  of 
the  action  of  assumpsit  for  money  had  and  received.  There 
are  many  cases  in  which  that  action  is  supported  without 
any  privity  between  the  parties,  other  than  what  is  created 
by  law.  Whenever  one  man  has  in  his  hands  the  money  of 
another,  which  he  ought  to  pay  over,  he  is  liable  to  this 
action,  although  he  has  never  seen  or  heard  of  the  party  who 
has  the  right.  When  the  fact  is  proved  that  he  has  the 
money,  if  he  cannot  show  that  he  has  legal  and  equitable 
ground  for  retaining  it,  the  law  creates  the  privity  and  the 
promise."    (See  Eagle  Bank  of  New  Haven  v.  Smith,  5  Conn. 
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71;  Dickson  v.  Cijumingbam^  Mart.  &  Yerg.  221;  Mason  v. 
Waite,  17  Mass.  558;  Arnold  v.  Ljnnan,  17  Id.  400.) 

The  case  at  bar  is  much  stronger  than  any  of  the  cases 
cited.  The  defendants  occupied  toward  the  plaintiff  the 
position  of  trustees,  and  the  money  sued  for  was  received 
in  that  chyacter.  It  is  of  no  consequence  that  the  trust 
was  created  by  a  contract  to  which  the  plaintiff  was  not  a 
party.  He  subsequently  assented  to  it,  and  the  defendants 
cannot  now  repudiate  it,  and  retain  money  which  they  would 
not  otherwise  have  received.  The  plaintiff  is  as  much  en- 
titled  to  the  benefit  of  the  trust  as  if  he  had  been  a  party  to 

the  contract. 

Judgment  reversed,  and  cause  remanded  for  further  pro- 
ceedings. 


HAKEIS  V.  TATLOB  et  als. 

*  Frauduucnt  Conveyance,  Insufficient  Allegations  of  Fbaud.— Plaintiff  roes 
defendantB  for  partition  of  certain  property.  The  Court  oixlen  a  sale  of  the 
property,  and  distribution  of  the  proceeds.  After  the  sale,  G.  files  a  petition, 
stating  that  he  is  creditor  of  one  F.  M.  Harris,  (not  plaintijGf,)  and  has  an  at- 
tachment lien  on  the  interest  of  said  F.  M.  Harris  in  the  property  sold;  that  said 
property,  in  fact,  belonged  to  F.  M.  Harris,  and  that  any  conveyances  of  the 
same  from  him  to  plaintifif  were  merely  colorable  for  the  Utie  and  benefit  of  F.  M. 
Harris,  and  made  to  hinder,  delay,  and  defraud  his  creditors.  G.  asked  the  Court 
to  pay  him  the  share  of  the  proceeds  of  the  partition  sale  coming  to  plaintiiT. 
Court  refused.  Held,  that  there  was  no  error;  that  the  petition  of  G.  being  an 
attempt  to  defeat  a  conveyance  to  plaintiff,  on  the  ground  of  fraud,  is  iiisufficieut 
in  this,  tliat  there  is  no  allegation  of  the  insolvency  of  F.  M.  Harris,  and  that  tho 
charges  of  fraud  are  too  general,  and  do  not  state  the  specifio  facts  oonstitutiug 
the  fraud. 

Idem,  Showing  Requibed  on  Impeachuent  bt  Cbrditors. — ^A  conveyance  in  such 
case,  however  fraudulent  as  to  creditors,  may  be  good  between  the  parties,  and 
creditors  cannot  impeach  it  without  showing  that  they  have  been  injured  by  it: 
they  must  show  that  by  the  conveyance  they  have  been  deprived  of  their  remedy 
at  law,  and  are  compelled  to  resort  to  equity.  If  the  debtor  have  other  property 
which  may  be  reached  by  ordinary  legal  remedies,  equity  will  not  interfere.  It 
must  be  afi&rmatively  shown  that  such  remedies  have  been  exhausted,  or  that  a 
resort  to  them  would  be  fruitless. 

Appeal  from  the  Seventeenth  District. 


«  Cited,  Meeker  r.  Harris,  19  Cal.  289.    Distinguished,  Hager  o.  Shindler,  29  Cal.  60. 
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John  Harris,  the  plaintiff,  on  the  twenty-ninth  October, 
1859,  filed  his  complaint  against  defendants  for  a  partition 
of  certain  ditch  property,  alleging  that  he  was  the  owner  of 
certain  undivided  interests  therein.  In  due  course  of  law, 
on  the  nineteenth  July,  1859,  judgment  of  partition  was  ren- 
dered, and  the  Court,  finding  that  Harris  was  Hie  owner  of 
the  interests,  as  alleged,  decreed  that  his  proportion  of  the 
proceeds  of  the  sale,  which  was  ordered,  should  be  paid  to 
him. 

October  11th,  1859,  Galloway,  who  was  not  a  party  to  the 
partition  suit,  filed  a  petition,  averring,  in  substance,  that 
he  had  instituted  suit  by  attachment  against  one  F.  M. 
Harris,  which  was  levied  August  13th,  1859,  on  the  right, 
title,  and  interest  of  F.  M.  Harris  in  said  ditch  property; 
that  such  attachment  was  a  lien  upon  the  property;  that  he 
had  obtained  judgment,  etc.,  and  that  the  property  in  fact 
belonged  to  F.  M.  Harris,  and  that  ''all  sales  and  transfers 
of  the  same  from  said  F.  M.  Harris,  under  and  by  which  the 
said  John  Harris  pretends  to  claim,  were  but  colorable,  and 
made  for  the  benefit  of  said  F.  M.  Harris,  and  with  intent 
to  hinder,  delay,  and  defraud  the  creditors"  of  said  F.  M. 

Harris;  and  that  such  property  now  belongs  to  him. 
[349]  The  *petition  prayed  that  said  proceeds  be  paid  to 

petitioner,  and  tendered  issues  upon  the  matters  al- 
leged, and  such  other  issues  as  the  Court  might  direct.  No 
evidence  was  taken,  and  the  Court  denied  the  relief,  and 
ordered  the  money  to  be  paid  to  plaintiff,  in  accordance  with 
its  previous  decree.     Galloway  appeals. 

O.  N.  Swezy,  for  Appellant. 

The  Court  should  have  sent  the  issues  of  fraud  tendered 
to  a  jury.  (Drake  on  Attach,  sees.  775,  776;  3  Geo.  140;  16 
Mass.  420.) 

Jos.  L,  English^  for  Bespondent. 

Cope,  J.,  delivered  the  opinion  of  the  Court — Field,  C.  J., 
concurring. 

This  is  an  action  for  the  partition  of  certain  property,  and 
an  account.    The  Court  ordered  the  property  to  be  sold,  and 
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the  proceeds  distributed.  After  the  sale,  one  James  E.  Gal- 
loway filed  a  petition  in  the  case,  claiming  so  much  of  the 
proceeds  as  had  been  ordered  to  be  paid  to  the  plaintiflF. 
The  petitioner  is  a  creditor  of  the  plaintiflF's  vendor,  and  the 
proceeding  is  simply  an  attempt  to  defeat  the  conveyance  to 
the  plaintiflF;  on  the  ground  of  fraud.  For  this  purpose,  the 
facts  stated  in  the  petition  are  wholly  insuflicient.  There  is 
no  allegation  of  insolvency,  and  the  charges  of  fraud  are  in 
the  most  general  form.  The  conveyance,  however  fraudulent 
as  to  creditors,  is  ^alid  as  between  the  parties,  and  no  one 
can  impeach  it  without  showing  that  he  has  been  injured  by 
it.  He  must  show  that  he  has  been  deprived  of  his  remedy 
at  law,  and  is  compelled  to  resort  to  equity  for  relief.  If 
the  debtor  has  other  property  which  may  be  reached  by  the 
ordinary  legal  remedies,  a  Court  of  equity  will  not  interfere. 
It  must  be  afl&rmatively  shown  that  such  remedies  have  been 
exhausted,  or  that  a  resort  to  them  would  be  fruitless  and 
unavailing.  Nothing  of  the  kind  appears  in  the  petition, 
and  the  charges  of  fraud  are  comprised  in  the  general  alle- 
gation, that  the  conveyance  was  merely  colorable,  and  de- 
signed to  hinder,  delay,  and  defraud  creditors.  The  facts 
are  not  stated,  and  it  has  always  been  held,  that  fraud  could 
not  be  alleged  generally,  but  that  the  specific  facts  constitut- 
ing the  fraud  must  be  averred. 

It  follows  that  the  relief  sought  by  the  petition  was  prop- 
erly denied,  and  the  order  denying  it  must,  therefore,  be 
afl^rmed. 

Ordered  accordingly. 


THE  PEOPLE  V.  COSTELLO. 

Evidence,  Proof  dt  Justification  ADiassiBLE.—Defeiidant  killed  deceaBccl  while 
he  was  in  the  act  of  injuring  a  mining  claim.  On  the  trial,  defendant  offered  to 
show  that  he  was  the  owner,  and  in  the  lawful  possession  of  said  claim  at  the 
time  of  the  killing.  The  Court  refused  testimony  to  this  point.  Held,  that  de- 
fendant had  a  right  to  prove  his  ownership  of  the  claim,  for  the  purpose  of  show- 
ing his  mental  condition,  the  motives  which  prompted  his  action,  and  determining 
the  character  of  the  offbnce;  that  the  ownership  was  part  of  the  res  gesttr,  and 
should  have  been  admitted,  subject  to  instructions  of  the  Court  as  to  its  legal 
e£Ebct,  though  when  admitted  it  may  not  have  amounted  to  a  justification. 
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Appeal  from  the  Fifth  District. 

Appellant  was  indicted  and  convicted  of  murder  in  the 
first  degree,  for  killing  A.  S.  Carver. 

It  appeared  that  Costello  was  working  a  mining  claim  near 
Gold  Hill;  that  three  men  by  the  name  of  Murphy,  Blanch- 
field,  and  Carver — ^a  brother  of  the  deceased — owned  an  ad- 
joining claim;  that  Costello  worked  his  claim  by  means  of  a 
ditch  used  to  take  water  from  the  main  mining  ditch  of  the 
locality;  that  Murphy  and  associates  objected  to  the  opera- 
tions of  Costello,  alleging  that  he  was  running  tailings  down 
on  them,  which  damaged  them.  The  day  previous  to  the 
killing,  Blanchfield  and  some  others.  Murphy  not  being  in 
company,  went  upon  the  ground  to  cut  and  fill  up  the  tail- 
race  and  ditch  of  Costello.  He  forbade  the  proceeding,  and 
after  some  controversy,  it  was  abandoned  for  that  day.  The 
next  day,  Douglass,  a  hired  man  of  Murphy  and  associates, 
went  to  the  cabin  of  Costello,  close  by  the  scene  of  action, 
and  informed  him  that  Murphy  and  party  were  going  that 
morning  to  fill  up  his  ditch,  but  hoped  that  he  would  not 
think  hard  of  him,  Douglass,  as  he  was  only  a  hired  man. 

Costello  had  a  loaded  gun  in  his  cabin,  and  told  a  man  in 
his  employment  to  bring  the  gun,  and  place  it  at  a  point 
named,  near  the  ditch,  as  Murphy  and  party  were  no  doubt 
armed,  and  would  probably  attempt  to  jump  on  him.  Cos- 
tello then  proceeded  to  his  ditch,  when  he  found  Murphy 
and  party  engaged  in  filling  it  up  and  destroying  it.  He  for- 
bade their  operations.  Considerable  conversation  occurred. 
Costello  offered  to  leave  it  to  a  miners'  meeting,  or  arbitra- 
tors, which  Murphy  and  assopiates  refused,  telling  him  he 
could  go  to  law.  Costello  offered  to  cut  a  ditch,  so  as  to 
prevent  injury,  which  was  declined,  Blanchfield  saying  it 
would  not  do.  He  then  offered  to  clean  up  his  tail- 
[351]  race,  into  *which  they  were  then  shoveling  dirt,  and 
if  it  did  not  pay  much,  he  would  quit  and  go  away; 
but  if  it  did  pay,  he  would  so  work  as  not  to  cause  Mui'phy 
and  party  any  injury.  This  was  declined.  Murphy  telling 
him  he  had  had  time  enough  to  clean  it  up,  and  daring  him 
to  put  a  pick  in  the  ground.    In  the  meantime,  the  deceased, 
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Carver,  was  shoveling  dirt  to  Murphy,  who  was  engaged  in 
treading  it  into  the  ditch.  All  the  while  the  work  was  thus 
going  on,  Murphy  had  an  overcoat  folded  up  lying  close  by 
him,  which  he  moved  about  with  him  as  he  changed  his 
position,  which  contained  a  pistol,  which  one  of  the  wit- 
nesses saw,  Murphy  so  handling  the  coat  as  to  indicate  that 
it  contained  arms. 

After  his  propositions  of  compromise  had  been  declined, 
and  the  parcies  were  proceeding  to  fill  up  his  ditch,  Costello 
left  the  ground,  but  immediately,  or  in  the  course  of  two  or 
three  minutes — the  witnesses  on  both  sides  testifying — ^re- 
turned with  his  gun,  and  called  out,  "Leave  my  claim,  you 
have  damaged  me  enough, "  at  the  same  time,  or  very  soon 
after,  leveling  his  gun  upon  Murphy.  The  weight  of  evidence 
is,  that  Murphy,  Blanchfield,  and  Douglass  ran,  but  that 
Carver,  the  deceased,  advanced  towards  the  coat,  at  which 
Costello  called  out,  repeatedly,  "Don't  touch  that  coat," 
and  brought  his  gun  round  on  Carver,  and  as  he  approached 
the  coat,  which  was  a  few  feet  off,  and  got  his  hand  on  the 
pistol,  or  coat,  fired  and  shot  Carver  in  the  back  of  the 
head,  when  he  fell,  exclaiming  that  he  was  shot.  There  is 
some  conflict  in  the  testimony  as  to  the  position  of  Carver 
when  he  was  shot. 

During  the  trial,  defendant  offered  John  Boyle  as  a  wit- 
ness to  prove  that  the  prisoner  was  the  owner,  and  in  the 
lawful  possession  of  a  certain  mining  claim,  together  with 
the  flumes  and  tailrace  connected  therewith,  and  that,  at  the 
time  of  the  killing,  the  deceased,  together  with  three  other 
persons,  was  engaged  in  forcibly  cutting  said  tailrace,  and 
otherwise  destroying  his,  defendant's,  said  property.  Plain- 
tiff objected,  and  the  Court  refused  to  allow  the  testimony. 
Defendant  excepted,  and  appeals. 

V.  E.  Howardy  for  Appellant. 

1.  The  Court  below  erred  in  refusing  to  allow  defendant 
to  prove  his  ownership  and  possession  of  the  mining  claim 
at  the  time  of  the  killing,  because  he  had  a  right  to  defend 
his  property  from  a  felonious  attack  made  "by  violence  or 
surprise." 
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Our  statute  defines  justifiable  homicide  to  be,  "the 
[352]  killing  of  a  human  *being  in  necessaiy  self-defence, 
or  in  defence  of  habitation,  property,  or  person  against 
one  who  manifestly  intends,  or  endeavors  by  violence  or  sur- 
prise, to  commit  a  felony."  At  common  law,  a  man  was 
justified  in  taking  life  in  defence  of  his  habitation,  but  he 
would  not  have  been  justified  in  taking  the  life  of  one  whom 
he  saw  engaged  in  an  attack  on  the  habitation  of  his  neighbor. 
In  all  cases  of  this  sort,  it  was,  therefore,  competent  to  prove 
that  it  was  the  habitation  of  the  defendant  which  was  thus 
defended. 

Our  statute  destroys  the  distinction  in  these  cases,  between 
killing  the  assailant  engaged  by  violence  or  surprise  in  an 
endeavor  to  commit  a  felony  on  habitation  and  other  prop- 
erty. In  this  particular,  we  have  changed  the  common  law. 
In  either  aspect  of  the  case,  the  ownership,  and  certainly  the 
lawful  possession  of  the  property,  becomes  a  material  ques- 
tion in  determining  whether  there  is  any  crime,  and  if  any, 
what  is  the  grade  of  it.  It  is  difficult  to  see  on  what  prin- 
ciple proof  of  ownership  and  possession  was  refused.  (The 
People  V.  Payne,  8  Cal.  341.)  If  the  defendant  had  a  well 
founded  belief  that  a  felony  was  about  to  be  committed, 
either  on  his  person  or  property,  it  would  extenuate  the  kill- 
ing.    (The  State  v.  Eutherford,  1  Hawks,  467.) 

The  refusal  of  the  Judge  went  still  further.  The  offer  was 
to  show  that  the  deceased  entered  with  force  upon  the  min- 
ing claim  of  the  prisoner.  Our  statute  authorizes  the  owner 
of  property  to  defend  it  by  repelling  force  by  force.  It 
declares  that,  "resistance  sufficient  to  prevent  the  offence 
may  be  made  by  the  party  about  to  be  injured,  *  *  *  to 
prevent  an  illegal  attempt,  by  force,  to  take  or  injure  prop- 
erty in  his  lawful  possession."  (Wood,  271,  art.  1390;  Id. 
331,  art.  1890.) 

Here  the  lawful  possession  of  the  party  about  to  be  injured, 
and  the  force  of  the  assailant,  are  clearly  competent  evidence; 
and  yet  the  Judge  refused  to  allow  the  evidence  of  both  facts 
to  go  to  the  jury;  and  the  whole  evidence,  in  consequence, 
leaves  the  question  of  ownership  and  lawful  possession  in 
more  or  less  doubt.     Besides,  the  refusal  tended  to  induce 

400 


April,  I860.]  Peoi>le  v.  Costello.  353 

the  jury  to  believe  that  the  prisoner  had  no  right  to  repel 
force  by  force,  or  to  resist  a  felonious  attempt  to  destroy  his 
ditch  and  property,  made  with  force.  Even  at  common  law, 
when  the  defence  of  property  by  force  was  not  allowed,  as 
to  trespass,  and  therefore  title  could  not  be  gone  into,  it  was 
held  competent  to  prove  title,  for  the  purpose  of  showing 
the  condition  of  the  prisoner's  mind,  and  reducing  tlie  kill- 
ing to  manslaughter.     (State  v.  Zellers,  2  Halstead,  230.) 

Our  statute  punishes  the  cutting  or  injuring  a  min- 
ing ditch  wilfully  *or  feloniously,  by  fine,  and  impris-  [363] 
onment  in  the  penitentiary.     It  is,  therefore,  felony, 
according  to  the  definition  of  our  law.     (Wood,  351,  art. 
2001;  Id.  270.) 

The  prisoner  should  have  been  allowed  to  prove,  affirma- 
tively, that  it  was  his  ditch,  in  his  lawful  possession,  as  lay- 
ing a  foundation  for  proving  his  right  to  defend  it  from 
forcible  injury,  and  especially  from  an  attempt  by  force  to 
prevent  its  being  feloniously  cut  and  injured. 

Tluyrrvaa  H,  WiUiams,  Attomey-Generdl,  and  H.  P.  Barber^ 
District  Attorney,  for  Bespondent. 

1.  The  proflFered  testimony  of  Boyle,  as  to  the  ownership 
and  possession  of  the  claim,  was  properly  excluded,  because 
all  the  proof  shows  that  in  the  morning,  and  at  the  time  of 
the  homicide,  deceased  and  his  party  were  in  actual  posses- 
sion, and  it  was  immaterial  which  party  had  the  constructive 
possession.  Forcible  entries  on  a  party  in  possession  are 
not  permitted. 

Again :  if  the  offer  of  this  evidence  was  made  under  sec. 
29  of  the  Act  concerning  Crimes,  (C.  L.  641;)  authorizing 
homicide  where  a  party  endeavors,  by  violence  or  surprise, 
to  commit  a  felony  against  the  property  of  defendant,  it  falls 
short  of  the  object,  for — 1st.  The  offer  was,  to  prove  a  tres- 
pass, not  a  felony;  to  have  amounted  to  felony,  the  trespass 
must  have  been  willful  and  malicious — not  done  in  a  dispute 
about  mining  rights,  but  for  the  sake  of  wanton  mischief. 
(0.  L.  6G7,  sec.  140.)  2.  There  was  no  offer  to  show  that 
the  killing  was  necessary  for  the  defence  of  the  property,  or 
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that  it  was  done  in  defence  at  all.     The  offer  fell  short  of 
establishing  any  justification. 

Cope,  J.,  delivered  the  opinion  of  the  Court — ^Baldwin,  J., 
concurring. 

The  defendant  was  convicted  of  murder  in  the  first  degree. 
Every  circumstance  connected  with  the  commission  of  the 
offence,  and  tending  to  give  character  to  the  act,  was  a  proper 
subject  of  consideration  by  the  jury.  The  ownership  of  the 
property,  the  injury  to  which  was  the  immediate  cause  of 
the  difficulty,  was  important  for  the  purpose  of  showing  the 
mental  condition  of  the  defendant,  and  the  motives  which 
prompted  his  action.  The  homicide  was  committed  while 
the  deceased  was  in  the  act  of  injuring  the  property,  and 
upon  what  ground  the  Court  refused  to  permit  the  defendant 
to  go  into  the  question  of  ownership,  we  are  at  a  loss  to 
determine.  We  think  no  authority  can  be  found  to 
[354]  sustain  ^the  action  cl  the  Court  in  this  respect. 
The  admissibility  of  the  evidence,  and  its  effect  when 
admitted,  are  very  different  questions.  It  may  not  have 
amounted  to  a  justification,  but  it  was  nevertheless  admis- 
sible for  the  purpose  of  showing  the  condition  of  the  pris- 
oner's mind,  and  determining  the  character  of  the  offence. 
It  was  a  part  of  the  res  gestce,  and  should  have  been  sub- 
mitted to  the  jury,  subject,  of  course,  to  the  instructions  of 
the  Court  as  to  its  legal  effect. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


BAKEETT  et  al.  v.  TEWKSBURT  aot  WIFE.* 

*  Appeal,  What  Statement  vust  Sfecift.— A  statement  on  appeal  ronst  epecify 
the  groiincb)  on  which  the  appellant  relies.  The  questions  of  law  and  fact  raised 
must  bo  distinctly  set  forth,  accompanied  with  only  so  much  of  the  eyidence  aa 
may  be  uecetusary  to  show  their  pertinency  and  materiality. 

>  8  ^o  S.  C.  9  Cal.  13;  18  Cal.  334. 

'Approved,  lUynolds  r.  Lawrence,  pout  8611  Dobbins  r.  BoUarhide,  jtost  375. 
Cited,  Wtil  u.  Paul,  22  Cal.  493;  WLxon  r.  B.  II.  &  A.  W.  &  M.  Co.,  24  Cal.  372;  Hut- 
ton  r.  lleed,  25  Cal.  491;  TIaggin  v.  Clark,  28  Cal.  165.  Becognized,  Valentine  o. 
Btewart,  post  3JC;  1  Mont.  552. 
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Ii>KM,  How  Made.— There  is  no  distinction  as  to  the  manner  in  which  a  state- 
ment is  to  be  prepared,  between  a  case  at  law  and  a  case  in  equity.  The  grounds 
of  appeal  must,  in  both  cases,  be  stated;  and  in  both  cases,  much,  if  not  the 
greater  i>ortion  of  the  evidence,  will  be  inunaterial  for  the  determination  of 
these  grounds  in  the  Supreme  Court. 

Idex,  When  DisBEaABDED.— Where  a  statement  does  not  contain  any  specification 
of  the  grounds  of  appeal,  it  will  be  regarded  as  a  mere  transcript  of  testimony, 
and  will  not  be  noticed. 

Idex,  What  Requisfte  in  STATEaiENT.— There  may  be  some  cases  of  equitable  re- 
lief, where  the  general  ground  of  appeal  will  be  that  the  decree  is  not  warranted 
by  the  evidence.  Still,  in  the  majority  of  cases,  this  genenl ground  will  be  sul>- 
ject  to  more  particular  specification. 

Idem,  Pbactice.— The  proper  practice,  on  this  point,  stated. 

Appeal  from  the  Fourth  District. 

The  facts  of  the  case  are  not  stated,  because,  the  opinion 
being  put  on  a  point  of  practice,  the  merits  were  not  dis- 
cussed, though  in  fact  decided. 

Wm.  H.  Clarky  for  Appellants. 

John  McHenryy  for  Bespondents. 

1.  The  law  requires  that  when  the  party  who  has  the  right 
to  appeal,  wishes  a  statement  of  the  case  to  be  annexed 

to  the  record  of  the  *judgment,  he  shall,  within  twenty  [355] 
days  after  the  entry  of  such  judgment,  prepare  such 
statement,  which  shall  contain  the  grounds  upon  which  he 
intends  to  rely  on  the  appeal,  and  so  much  of  the  evidence 
as  may  bp  necessary  to  explain  the  grounds,  and  no  more,  etc. 

The  constituents  of  a  statement  of  a  case  for  the  Supreme 
Court,  upon  an  appeal  from  a  final  judgment,  are— first,  the 
grounds  upon  which  the  appellant  intends  to  rely  on  the 
appeal  to  reverse  the  judgment,  from  which  it  is  taken;  and, 
secondly,  so  much  of  the  evidence  as  may  be  necessary  to 
explain  said  grounds,  and  no  more. 

A  judgment  in  a  civil  action  may  be  reviewed  in  the  man- 
ner prescribed  by. law,  and  not  otherwise.  (See  Pr.  Act, 
sees.  333,  338,  339,  340,  341,  342.) 

2.  The  provisions  of  the  last  five  sections  shall  not  apply 
to  appeals  from  an  order  made  upon  an  affidavit  filed,  but 
such  affidavits  shall  be  annexed  to  the  order^  in  the  place  of 
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the  statement  mentioned  in  those  sections.     (See  Pr.  Act, 
sec.  343.) 

Here  we  have  the  exception  to  those  general  provisions  of 
our  law  which  point  out  the  course  to  be  pursued  by  the 
party  who  desires  to  have  a  final  judgment  in  a  civil  case 
reviewed  upon  an  appeal  to  this  Court. 

3.  On  an  appeal  from  a  final  judgment,  the  appellant  shall 
furnish  the  Court  with  a  copy  of  the  notice  of  appeal,  the 
judgment  roll,  and  the  statement  annexed,  certified  by  the 
Clerk  to  be  a  correct  copy. 

If  the  appellant  fail  to  furnish  the  requisite  papers,  the 
appeal  may  be  dismissed.     (Pr.  Act,  346.) 

4.  The  appellant  failed  in  this  case  to  make  and  annex  to 
the  record  of  the  judgment  a  statement  of  the  case,  and  the 
transcript  before  this  Court  shows  no  assignment  of  the 
errors  of  law,  or  the  grounds  upon  which  appellant  intends* 
to  rely  to  reverse  the  judgment  appealed  from. 

A  vast  body  of  documentary  evidence,  and  some  testimony, 
are  annexed  to  the  judgment  roll;  but  their  pertinency  and 
materiality  have  not  been  indicated  by  the  appellants.  And 
failing  to  make  objections  to  the  judgment  rendered  in  the 
Court  below,  in  the  mode  prescribed  by  law,  the  appellants 
must  be  deemed  to  have  waived  the  same. 

If  a  party  shall  omit  to  make  a  statement  within  the  time 
limited  by  law,  he  shall  be  deemed  to  have  waived  his  right 
thereto.     (Pr.  Act,  sec.  339.) 

5.  The  law  is  imperative,  and  it  is  for  the  appellants  to 

show  a  strict  compliance  with  its  requirements. 
[356]      *A  party  appealing,  who  refuses  to  set  forth  '*the 

grounds  upon  which  he  intends  to  rely,"  puts  it  out 
of  the  power  of  a  respondent  to  amend  the  statement  of  the 
evidence,  proposed  by  such  party,  because  a  respondent  can- 
not know  what  evidence  is  material  and  pertinent,  not  know- 
ing the  objections  that  might  be  taken  to  the  judgment;  and 
an  appellant,  under  such  circumstances,  would  have  it  in  his 
power  to  entrap,  and  take  a  most  unjust  advantage. 

This  Court  doubtless  took  this  view  of  the  law,  when  it 
said,  'Uhe  appeal  in  this  case  is  dismissed  for  want  of  as- 
signment of  errors.'*     (Brooks  v.  Townsend,  4  Cal.  286.) 
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6.  "Nor  could  the  defendant  ask  the  County  Court  to 
hear  the  appeal  upon  the  questions  of  law,  for  the  reason 
that  there  is  no  statement  of  the  grounds  upon  which  he  in- 
tended to  rely." 

When  there  is  no  statement  on  appeal,  this  Court  is  con- 
fined, in  its  examination  of  the  case,  to  the  judgment  roll; 
and  where  that  is  regular,  the  judgment  below  will  be 
affirmed.  **The  statute  not  having  been  complied  with,  we 
can  only  consider  the  judgment  roll,  which  being  regular 
upon  its  face,  the  judgment  is  affirmed."  (People  v.  County 
Court  of  Eldorado,  10  Cal.  20;  Karthv.  Orth,  Id.  192;  Adams 
v.  City  of  Oakland,  8  Id.  510;  Wing  v.  Owen,  9  Id.  247.) 

Field,  C.  J.,  delivered  the  opinion  of  the  Court — Baldwin, 
J.,  and  Cope,  J.,  concurring. 

The  statement  in  this  case  is  a  mere  transcript  of  the  evi- 
dence, oral  and  documentary,  used  on  the  hearing  in  the 
Court  below.  It  covers  seventy-nine  pages  of  the  record, 
and  does  not  set  forth  the  grounds  upon  which  the  appellants 
rely  on  the  appeal.  In  this  respect,  it  fails  to  comply  with 
the  requirements  of  the  statute.  The  specification  of  the 
grounds  is  the  essential  element  of  a  statement:  the  evidence 
is  the  mere  incident.  It  is  the  statement  **  of  the  case,"  and 
not  of  the  evidence,  which  is  to  be  annexed  to  the  record  of 
the  judgment  or  order  appealed  from.  The  case  on  appeal 
consists  of  the  questions  of  law  or  of  fact  raised.  These 
must  be  distinctly  set  fprth,  and  accompanied  with  only  so 
much  of  the  evidence  as  may  be  necessary  to  explain  and 
show  their  pertinency  and  materiality,  and  no  more.  (Pr. 
Act,  sec.  338.)  The  specification  is  necessary,  in  the  prepa- 
ration of  the  statement,  to  enable  the  adverse  party  to  sug- 
gest intelligently  such  amendments  as  he  may  deem  important 
to  the  just  determination  of  the  case.  Without  it,  neither 
the  adverse  party  nor  the  Judge  can  well  know  how 
*much  of  the  evidence  should  be  set  forth.  It  often  [357] 
happens  that  of  numerous  points  taken  in  the  progress 
of  the  trial,  the  greater  number,  after  mature  consideration, 
are  abandoned  by  counsel,  and  the  appeal  made  to  rest  upon 
only  one  or  two  of  them.    In  such  instances,  a  large  portion 
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of  the  testimony  actually  given  becomes  entirely  immaterial 
'  on  appeal,  but  without  a  specification  of  the  groiiuds  upon 
which  the  appellant  intends  to  rely,  the  adverse  party  will  be 
ignorant  of  the  materiality  of  that  which  is  inserted  or  omit- 
ted in  the  statement. 

There  is  no  distinction,  as  to  the  manner  in  which  a  state- 
ment shall  be  prepared,  between  a  case  at  law  and  a  case  in 
equity.  It  is  as  essential,  for  every  purpose,  that  the  grounds 
of  appeal  should  be  stated  in  the  one  case  as  in  the  other, 
and  in  both  cases  much,  if  not  the  greater  portion,  of  the 
evidence  given  in  the  Court  below  will  be  wholly  immaterial 
for  the  determination  of  those  grounds  in  this  Court. 

The  statement,  not  complying  with  the  provisions  of  the 
statute,  is  only  to  be  regarded  as  a  transcript  of  testimony, 
which  we  cannot  notice.  This  view  leaves  the  case  to  rest 
upon  the  judgment  roll,  and  its  inspection  does  not  disclo'se 
any  substantial  error. 

Judgment  affirmed. 

After  the  above  opinion  was  delivered,  the  case  of  Beynolds 
V.  Lawrence,  post  359,  was  decided  upon  its  authority.  Peti- 
tions for  rehearing  were  filed  in  the  two  cases;  and  the  fol- 
lowiDg  opinion  was  delivered  in  both  by  Field,  C.  J. — ^Bald- 
wix,  J.,  and  Cope,  J.,  concurring. 

In  these  cases  we  rested  our  decision  upon  the  judgment 
rolls,  holding  that  the  statements  embodied  in  the  records 
were  defective,  in  not  specifying  the  grounds  upon  which  the 
appellants  relied  on  appeal,  as  required  by  the  statute.  We 
are  now  urged  to  grant  a  rehearing  on  various  grounds,  the 
most  persuasive  of  which  is,  that  the  general  practice  of  the 
profession  in  the  preparation  of  statements  has  differed  from 
that  which  is  held  by  the  decision  to  be  essential;  and  that 
an  adherence  to  the  decision  will  operate  with  great  hard- 
ship upon  parties  whose  records  have  already  been  made  up 
for  this  Court.  The  practice,  we  admit,  has  not  always,  or 
even  generally  been  in  accordance  with  the  provisions  of  the 
statute,  and  the  result  has  been  that  statements  have  come 
before  this  Court,  in  numerous  instances,  stuffed  full  of 
irrelevant  and  immaterial  matter,  by  which  unnecessary  ex« 
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pense  lias  been  thrown  upon  litigants,  and  increased  labor 
upon  the  Judges.     As  was  well  observed  by  Mr.  Jus- 
tice Baldwin,  of  the  statement  in  Knowles  *v.  Inches,    [358] 
12  Cal.  212,  the  points  are  frequently  hid  in  such  a 
mass  of  superfluous  matter,  that  it  is  more  difficult  to  find 
out  what  they  are,  than  to  decide  them  when  found.     The 
evil  has  become  so  great,  and  of  such  frequent  occurrence, 
that  it  is  necessary,  as  well  for  the  interests  of  parties  as  for 
those  of  the  Court,  to  call  the  attention  of  litigants  to  the 
provisions  of  the  statute,  and  to  enforce  their  observance. 
We  do  not  intend,  however,  to  allow  the  rights  of  parties, 
whose  statements  are  already  prepared,  to  be  sacrificed  by 
the  omission  to  specify  the  grounds  of  appeal — an  omission 
which  has  resulted  from  following  the .  prevailing  practice. 
In  all  pending  cases,  in  which  the  statements  are  filed,  or 
prepared  and  settled,  parties  will  be  permitted  to  file  and 
annex  to  the  statements,  in  this   Court,  or  in  the   Court 
below,  the  grounds  of  appeal,  7iunc  pro  tunc,  such  grounds 
not  to  cover  any  positions  not  raised  by  the  exceptions  taken, 
or  the  findings  or  judgment  roll.     In  this  way  only  can  the 
correct  practice  be  established,  with  a  just  regard  to  the 
rights  of  parties  in  existing  cases,  and  the  hardship  referred 
to  by  counsel  be  obviated.     But  in  all  future  cases,  the 
specification  must  be  made,  when  the  statements  are  origin- 
ally prepared.     Nor  is  there  auy  difficulty  in  pursuing  this 
course;  but,  on  the  contrary,  the  labor  of  the  parties,  as  well 
as  their  expenses,  will  be  thereby  greatly  lessened.    It  is  cer- 
tainly a  very  simple  matter  for  the  party  appealing  to  allege, 
either  at  the  commencement  or  the  conclusion  of  his  state- 
ment, that  on  appeal  he  will  rely  upon  certain  errors  com- 
mitted by  the  Court;  as,  for  example,  in  admitting  the  testi- 
mony of  a  particular  witness,  or  in  excluding  certain  docu- 
ments, or  in  giving  or  refusing  certain  instructions,  or  in 
making  particular  rulings  upon  the  contract  or  subjects  in 
controversy.     When  the  grounds  are  thus  specified,  it  will 
be  an  easy  matter  to  state  so  much  of  the  evidence  as  may 
be  necessary  to  explain  and  point  them,  and  the  adverse 
party  will  be  enabled  to  suggest  readily  and  intelligently 
such  amendments  to  the  statement  as  he  may  deem  important 
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to  their  just  determination.  There  may  be  ^ases  where 
equitable  relief  is  sought,  as  suggested  by  the  learned  coun- 
sel of  the  petitioners,  in  which  the  general  ground  of  appeal 
will  be  that  the  decree  is  not  warranted  by  the  evidence;  yet, 
even  then,  the  general  ground  will  be  found,  in  the  great 
majority  of  instances,  subject  to  more  particular  specifica- 
tion— as  that  the  evidence  does  not  establish  a  contract,  or 
show  a  tender,  or  compliance  with  particular  conditions  pre- 
cedent, or  the  like,  which  will  constitute  the  matters  urged 
upon  the  Court.  Thus,  in  the  case  of  Barrett  et  al.  v. 
[359]  Tewksbury  et  al.,  the  appellants  ^specify  as  grounds 
of  error,  in  their  brief,  that  the  respondents  are  not 
parties  in  interest,  and  entitled  to  bring  the  suit,  having 
previously  divested  themselves  of  their  rights  to  the  prop- 
erty in  question;  that  the  suit  is  barred  by  a  former  adjudi- 
cation between  the  same  parties  upon  the  same  subject- 
matter;  that  the  property  in  question  was  the  separate  prop- 
erty of  the  wife;  that  the  cause-  of  action  is  barred  by  the 
Statute  of  Limitations;  that  the  allegations  of  fraud  are 
unsupported  by  the  evidence;  and  that  the  contract  set  up 
in  the  complaint  is  within  thjB  Statute  of  Frauds,  and  void 
because  not  reduced  to  writing.  All  these  matters  could 
have  been  alleged  in  the  statement,  as  the  grounds  upon 
which  the  appellants  would  rely  upon  the  appeal;  and  for 
their  proper  presentation  much  of  the  testimony  in  the  record 
might  have  been  omitted. 

In  the  cases  before  us,  in  which  the  rehearing  is  asked,  we 
examined  with  care  the  several  points  raised  by  counsel,  and 
were  satisfied  that  on  the  merits  the  judgments  would  have 
to  be  affirmed;  and  this  being  the  fact,  we  took  occasion  to 
notice  the  objections  urged  to  the  statements.  The  determi- 
nation of  the  rights  of  the  appellants  is  not,  therefore,  in 
any  respect  affected  by  an  adherence  to  the  decisions  in  the 
cases. 

Behearing  denied. 
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KEYNOLDS  v.  LAWEENCE. 

Bnptn^Tioy,  Constbuctton  of. — A  stipulation  in  the  Supreme  Court,  that  a  cause 
bo  continuc'd  for  the  term,  and  that  any  motion  may  be  made  therein  at  the  next 
term,  by  either  party,  which  might  have  been  made  at  the  flnit  term  after  the 
filing  of  the  transcript,  covers  only  the  rights  a  party  had  at  the  time  of  the  stip- 
ulation, and  not  those  already  lax)S(;d  by  the  laches  of  the  party. 

Idem.— Parties  have  no  unqualified  right  to  stipulate  for  the  abrogation  of  rules  pre- 
scriVxd  by  this*  Court. 

BTATEM£:rr  ox  Appeal,  Gbounds  to  Appear.— The  statement  on  appeal,  failing  to 

'  specify  the  grounds  of  appeal,  forms  no  part  of  the  record  into  which  the  Supreme 
Court  will  L'^.k,  and  the  case  stands  on  the  judgment  roll,  upon  the  authority  of 
Barrett  o.  I'uwksbury. 

Appeal  from  the  Twelfth  District 

Motion  to  dismiss  the  appeal. 

Appellant  served  on  respondent  a  notice  of  appeal,  dated 
January  7th,  1859,  and  respondent  accepted  service  of 
notice  same  day.  This  *notice  was  filed  with  the  [360] 
Clerk  of  the  Court,  January  11th,  1859.  The  Clerk 
certifies,  January  12th,  that  an  undertaking  on  appeal  was 
filed  according  to  law.  The  brief  of  the  appellant  states  it 
was  filed  January  12th,  1859. 

On  the  eighteenth  of  October,  1859,  the  parties  entered 
into  a  stipulation,  as  follows : 

*' It  is  agreed  that  the  above  entitled  cause  may  be  con- 
tinued for  the  present  term,  and  that  any  motion  may  be 
made  therein,  at  the  next  January  term  of  this  Court,  by 
either  party,  which  might  have  been  made  at  the  first  term 
after  the  filing  of  the  transcript." 

On  the  twenty-eighth  of  December,  1859,  the  following 
notice  was  duly  served  by  respondent  on  appellant: 

**  Please  take  notice,  that  a  motion  will  be  made  to  this 
Court,  on  Tuesday,  the  third  day  of  January  next,  at  the 
opening  of  the  Court  on  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  to  dismiss  the  appeal  in  this  case,  on 
the  ground  that  no  copy  of  the  notice  of  appeal  was  served 
on  the  respondent,  after,  or  at  the  time,  the  said  notice  was 
filed.  The  said  objection  appears  from  the  transcript  on  file 
in  the  Supreme  Court  Clerk's  office." 


Tiillf/  22.  Wise,  for  Appellant. 


»  Baneit  r.  TowkKlmry.  15  Cal.  357;  Wixon  v.  B.  B.  &  A.  W.  ^  M.  Co.  24  GiL  872l 
Hsggm  V,  Ciaik,  28  Cal.  165. 
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John  BeT/noldSy  for  Respondent. 

Crockett  &  Crittenderiy  also  for  Respondent. 

1.  There  is  no  statement  on  appeal.  There  is  a  paper 
containing  certain  evidence  given  before  the  referee,  bnt  it 
specifies  no  grounds  whatever  on  which  the  defendant  in- 
tends to  rely  on  the  appeal.  (Pr.  Act,  sees.  338,  195;  Wing 
V.  Owen,  9  Cal.  247;  Adams  v.  City  of  Oakland,  8  Id.  510.) 

.  In  regard  to  the  manner  in  which  the  facts  shall  be 
brought  before  this  Court,  there  is  no  distinction  between 
cases  at  law  and  in  equity.    The  statute  must  govern  in  both. 

On  the  motion  to  dismiss  the  appeal  at  the  January  term, 
Baldwin,  J.,  delivered  the  opinion  of  the  Court — Field, 
O.  J.,  and  Cope,  J.,  concurring. 

The  motion  to  dismiss  is  denied.  The  motion  comes  too 
late.  The  true  construction  of  the  stipulation  of  eighteenth 
October,  1859,  is  that  the  respondent  should  retain  at 
[361]  the  succeeding  term  the  rights  he  had  *at  the  time  of 
the  stipulation — not  that  he  should  be  entitled  to  new 
and  additional  privileges.  If  this  were  intended,  it  should 
have  been  distinctly  stated.  On  the  eighteenth  of  October, 
the  respondent  had  no  right,  according  to  our  rules,  to  make 
this  motion,  and  the  saving  of  the  right  to  make  any  motion 
which  he  might  have  made  at  the  October  term,  includes 
only  those  rights  of  which  he  could  have  availed  himself  at 
the  date  of  the  stipulation,  and  not  those  which  had  already 
lapsed  by  his  own  laches.  Besides,  the  rule  is  for  oui*  con- 
venience, and  we  do  not  acknowledge  the  unqualified  right 
of  parties  to  stipulate  for  the  abrogation  of  the  rules  we  have 
prescribed  for  the  convenient  dispatch  of  business.  As  well 
might  they  stipulate  that  the  transcripts  should  not  be  filed 
until  after  the  argument,  or  for  an  unlimited  time  for  filing 
briefs,  or  for  the  making  out  the  records  contrary  to  our 
rules. 

Motion  denied. 

At  the  April  term,  Field,  C.  J.,  delivered  the  opinion  of 
the  Court — Baldwin,  J.,  and  Cope,  J.,  concurring. 
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The  statement  in  this  case  is  subject  to  the  same  objec- 
tions taken  in  Barrett  v.  Tewksbury,  ante  354.  It  omits  to 
specify  the  grounds  upon  which  the  appellant  relies  upon 
the  appeal,  and  for  this  omission  it  cannot  be  regarded  as 
forming  any  part  of  the  record  into  which  we  can  look  The 
appeal  must  therefore  rest  upon  the  judgment  roll,  which 
discloses  no  error,  and  the  judgment  is  in  consequence 
affirmed. 


STAKE  V.  BAEEETT  et  al. 

U2n>EBTAKiNO  ON  APPEAL,  JusTiFiOATioN  OF  SuBSTiES.— After  notice  of  exception 
to  the  sufficiency  of  sureties  on  an  undertaking  on  appeal  to  the  Supreme  Court, 
they  cannot  justify  without  notice  to  the  adverse  party;  and  in  this  case,  the  jus- 
tification being  made  without  notice,  the  appeal  was  ordered  to  be  dismissed, 
unless  appellants,  within  ten  days,  file  a  new  undertaking,  and  the  sureties 
thereon  justify  upon  notice  to  the  respondent. 

ExscmfENT,  Imuatehial  Yasiance. — In  ejectment,  a  variance  between  the  alleged 
seizin  and  right  of  possession  of  plaintiff,  and  the  date  of  the  conveyance  to  him, 
is  immaterial,  if  the  latter  be  previous  to  the  commencement  of  the  action  Bight 
of  possession  in  plaintiff,  and  occupation  by  defendant  at  that  time,  are  sufficient. 

Idem,  Date  when  Material. — The  date  at  which  plaintiff's  right  accrued,  or  de- 
fendant's occupation  began,  are  material  only  with  reference  to  the  claim  for 
mesne  profits. 

1  Patent,  Conclusiveness  op. — A  patent  is  conclusive  evidence  of  the  existence, 
validity,  and  confirmation  of  the  grant  which  it  recites,  as  against  the  United 
States,  and  persons  claiming  under  the  U.  8.  by  title  subsequent. 

^  Idem,  Operation  and  Efpect  op.— The  patent  is  the  last  act  of  a  series  of  pro- 
ceedings taken  for  the  recognition  and  confirmation  of  the  patentee's  right  to  the 
land  it  embraces,  the  first  of  which  is  the  petition  to  the  Board  of  Land  Commis- 
sioners. With  reference  to  such  proceedings,  the  patent  takes  effect,  by  relation, 
at  the  date  of  the  first  act.  As  the  deed  of  the  United  States,  it  is  to  be  regarded 
as  if  it  had  been  executed  at  that  time.  It  operates  as  an  absolute  bar  to  all 
claims  under  the  United  States  arising  subsequent  to  the  petition. 

'  Idem,  Doctrine  of  Relation. — The  patent  establishes  the  title  of  the  patentee, 
from  the  date  of  the  grant;  the  character  of  such  title  depending,  up  to  the  issu- 
ance of  the  patent,  upon  the  nature  of  the  grant,  and  the  proceedings  of  the 
former  government  in  relation  thereto;  whether  the  grant  were  of  a  specific  tract 
segregated  from  other  land  by  defined  boundaries;  or  whether  the  grant  were  of 
a  certain  quantity  of  laud  lying  in  a  larger  tract,  and  in  the  latter  case,  whether 
juridical  possession  had  been  given  to  the  grantee. 


*  Cited,  Tp«chemacher  f.  Thompson,  18  Cal.  ?6;  Loose  v.  Clark,  18  Cal.  571:  Tou- 
oliard  V.  Crow,  "^0  Cal.  160;  Hardy  v.  Johnson,  1  Wall.  873;  Bissell  v,  Hcnsliaw,  \ 
Buwy.  5C7,  079;  Hcubliuw  v,  Bis^ell,  18  WulL  2C5;  Gray  v.  Amador  Co.  CI  CaL  838L 
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^  Idem,  Conyetanoes  Antebiob  to.— Conveyances  by  the  grantee  previous  to  the 
patent,  pass  only  his  right  under  the  grant.  But  the  patent  establishes  the  valid* 
ity  of  all  properly  executed  intermediate  transfers  of  the  grantee's  interest 

Idem.— Even  if  it  were  necessary,  as  against  trespassers,  to  establish  the  existence 
and  validity  of  the  grant,  the  recitals  in  the  patent  are  of  themselves  bufficient 
evidence  for  that  purpose. 

Ideu,  Recitals  in  Gbant,  on  vthom  BiNBiNa — ^Though  mere  trespassers  on  land 
witiiin  the  calls  of  a  patent  are  strangers  to  the  proceedings  of  the  former  or 
present  government,  still  they  are  strangers  i^^ainst  whom  the  recitals  in  the 
patent  are  conclusive.  They  are  strangers  to  the  premises.  To  entitle  themselves 
to  any  consideration,  they  must  show  some  title  or  color  aud  claim  of  title,  and 
having  in  this  way  connected  themselves  with  the  premises,  they  would  be 
strangers  against  whom  tlie  recitals  could  not  operate,  according  as  tlieir  title  is 
derived  from  a  paramount  source,  or  is  anterior  in  time  from  the  same  grantor, 
or  has  been  the  foundation  of  an  adverse  possession. 

*  Tenant  in  Common,  Conveyance  by.— One  joint  tenant,  or  tenant  in  common  of 

land,  may  convey  bis  interest  in  a  particular  portion  of  the  land  described  by 
specific  metes  and  bounds,  but  the  grantee  takes  subject  to  the  cotenant's  right 
of  partition  of  the  whole  tract.  The  grantee's  title  is  good  against  his  grantor  and 
all  penions  except  the  cotenant. 

*  Idem,  Right  of  PABTrnoN.— The  right  of  partition  existing  in  the  cotenant  may 

be  exercised  at  any  time,  and  may  result  in  the  loss  to  the  grantee  of  the  particu- 
lar parcel  conveyed  to  him.' 
>  Idem. — Until  such  partition,  the  grantee  is  entitled  to  the  use  and  possession  as  co- 
tenant,  in  such  parcel,  with  the  other  owners. 

*  Idem,  Entitled  to  Possession. — Such  grantee,  though  seized  in  fee  of  only  an 

undivided  interest  in  the  particular  parcel  of  land,  may  recover  in  ejectment  the 
whole  of  that  parcel,  as  against  all  persons  except  the  original  cotenant  and  his 
grantees.  He  is  entitled  to  the  possession  of  the  entire  premises  as  against  aU 
other  parties. 

A  Idem,  Right  to  Possession  to  bb  Shown. — Under  an  allegation  of  seizin  in  fee 
of  the  premises,  plaintiff  may  recover,  if  ho  show  any  interest  entitling  him  to 
possession. 

Cebtificate  of  Acknowledgment  to  Deed,  Yalidity  of.— A  certificate  of  ac- 
knowledgment to  a  deed,  with  the  private  seal  of  the  Notary,  dated  September 
2dd,  1852,  is  good  under  the  statute  then  in  force. 

Instbcctions,  when  not  Ebuoneous.- In  ejectment,  the  Court,  having  admitted 
in  evidence,  as  sufiiciently  proven,  the  mesne  conveyances  through  which  plain- 
tiff traced  title— the  defendants  being  mere  trespassers — charged  the  jury  that 
**  the  written  e%idence  of  title,  together  witli  tlie  admissions  of  the  parties,  au- 
thorized them  to  find  for  plaintiff,  since  the  execution  of  the  papers  had  been 
passed  upon  by  tlie  Court."  Ueldt  to  be  no  objection  to  this  instruction  tliat  it 
does  not  leave  the  execution  aud  delivery  of  the  conveyances  to  the  jury;  that  the 
BufiUcitncy  of  their  execution  was  a  matter  addressed  solely  to  the  Coiu't,  and  fliat 
no  question  being  raised  during  the  trial  as  to  their  delivery,  and  no  evidence  being 
offered  to  rebut  the  presumption  of  delivei7  arising  from  their  possession  by 


*  Approved,  Walbridger.  Ellsworth,  44  Cal.  .^55. 

»  Cit^d,  Reed  V.  Spiccr,  27  Cal.  64;  Gat*a  v.  Salmon,  35  Cal.  688.  694,  696;  Lamb  v. 
'Wakefield.  1  Saw.  256;  Uarlan  v.  Languum,  69  Penn.St.  238;  Walbridge  r.Elkworth, 
44  Cal.  3.J6. 

»  Ciud,  Touchard  v.  Crow,  20  Cal.  162;   Hart  v.  Robertson,  2LCal,  S48:  Kahoney 
9.  Van  Wiiikks  21  Cal.  583;  Car^ienter  r.  Webuter,  27  Cal.  560;  Blum  u  BobertBOO, 
24  Gal.  147.    St  e  4  Sawy.  544. 

*  Cited,  Touchard  v.  Crow,  20  Cal.  162;  Hoore  o.  Ticc,  22  Cal.  516. 
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plaintiff— the  instruction  amounted  onlj  to  an  announcement  of  the  law  as  to  the 
effect  of  the  conveyances,  and  of  the  admiasion  of  tbe  defendants. 
iDEX.—neUl,  further,  that  if  it  had  been  objected  to  this  instruction  tliat  it  took 
from  the  jury  the  question  of  damagts  for  rents  and  profits,  the  objection  would 
have  been  tenable;  but  that,  no  such  objection  being  taken,  tlie  point  must  be 
regarded  as  waived,  although  the  jury  awarded  such  damages. 

Appeal  from  the  Seventh  District. 

The  answer  was  a  general  denial,  and  an  averment  that  the 
land  was  public  land,  on  which  defendants  had  settled  under 
the  preemption  laws  of  the  United  States.  The  facts  of  the 
case  sufficiently  appear  in  the  opinion  of  the  Court.  Verdict 
for  plaintiff  for  the  whole  premises,  judgment  accordingly, 
and  defendants  appeal. 

John  Wilson,  for  Appellants,  argued — 1st.  That  the  recitals 
in  the  patent  were  not  evidence  against  defendants,  but  that 
plaintiff  must  prove,  in  connection  with  this  patent,  the  exist- 
ence of  the  grant,  confirmation,  and  survey,  (Act  of  1851, 
sec.  15);  that  the  possession  of  defendants  under  the  preemp- 
tion laws  of  the  United  States  raised  a  presumption  of  title, 
and,  as  the  patent  could  only  raise  an  equal  presumption  in 
favor  of  plaintiff,  he  could  not  recover.  (9  How.  314;  15 
Pet.  401;  1  Tenn.  49,  243,  308;  1  Terg.  83,  3G0.)  2d.  That 
the  deed  of  Yaca,  as  one  tenant  in  common,  of  a  specific 
parcel  of  the  land,  is  void  as  transferring  title;  and  that, 
hence,  plaintiff  being  compelled  to  show  title,  could  not 
recover.  (9  Mass.  34;  12  Id.  348;  13  Id.  57;  5  Cow.  363;  4 
Id.  515;  2  Id.  243,  244;  24  Me.  484;  27  Id.  515;  25  Id.;  9 
Vt.  138;  Jeffres  v.  Eadcliff,  10  N.  H.;  1  H.  &  J.  Md.  100;  9 
Ohio,  126.)  The  other  points  made,  sufficiently  appear  in 
the  opinion. 

Whitman  &  Wellsy  for  Respondent,  to  the  point,  that  the 
deed  of  one  joint  tenant  is  not  void,  but  good  against 
all  persons,  except  the  *cotenant  or  those  claiming  [364] 
under  him,  cited — 1  Hilliard  on  Ileal  Property,  chap. 
54,  sees.  37-47;  Vamum  v.  Abbott,  12  Mass.  474;  and  con- 
tended that  the  defendants  were  mere  intruders,  and  cannot 
make  the  objection. 

Bespondent  moved,  at  the  April  term,  to  dismiss  the 
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appeal,  on  the  ground  stated  in  the  following  opinion  of  the 
Court,  delivered  by  Field,  C.  J. — ^Baldwin,  J.,  and  Cope,  J., 
concurring. 

This  is  a  motion  to  dismiss  the  appeal,  on  the  ground  that 
the  sureties  on  the  undertaking  failed  to  justify,  after  notice 
of  exception  to  their  sufficiency.  The  attempted  justifica- 
tion was  made  without  notice  to  the  adverse  party,  and  can« 
not  avail  as  an  answer  to  the  motion.  The  statute  in  terms 
requires  the  justification  to  be  made  upon  such  notice,  and 
its  object  is  to  afford  the  adverse  party  an  opportunityHo 
test,  by  personal  examination,  the  responsibility  of  the  sure- 
ties.    (Pr.  Act,  sec.  355,  as  amended  in  1854.) 

The  motion  must  be  granted,  imless  the  appellants,  within 
ten  days,  file  a  new  undertaking,  and  the  sureties  thereon 
justify  upon  notice  to  the  respondent,  and  unless  the  appel- 
lants also  stipulate  to  submit  the  case  on  briefs  within  twenty 
days. 

Ordered  accordingly. 

The  appellants  having  filed  a  new  undertaking,  and  sub- 
mitted the  case  on  its  merits  on  briefs.  Field,  C.  J.,  delivered 
the  opinion  of  the  Court — Baldwin,  J.,  concurring. 

This  is  an  action  of  ejectment  to  recover  the  possession  of 
a  tract  of  land,  consisting  of  one  hundred  and  six  acres  and 
twenty-six  hundredths  of  an  acre,  situated  in  Solano  county, 
and  was  commenced  in  August,  1859.  The  complaint  alleges 
that  the  plaintiff  was  seized  of  the  premises,  and  entitled  to 
the  possession  on  the  first  of  January,  1857.  On  the  trial, 
he  gave  in  evidence  a  patent  of  the  United  States  for  ten 
square  leagues  of  land,  bearing  date  on  the  fourth  of  June, 
1858,  issued  to  Juan  Manuel  Vica,  and  Juan  Felipe  Pena, 
which  purports  to  be  issued  upon  the  confirmation  of  the 
claim  of  the  patentees  to  the  land  under  a  Mexican  grant, 
and  recites  the  issuance  of  the  grant  by  the  former  Governor 
of  California,  Pio  Pico,  on  the  thirtieth  of  July,  1845,  and 
its  confirmation  by  the  Departmental  Assembly  on  the  first 
of  October  following,  the  presentation  of  the  claim  there- 
imder  to  the  Land  Commission  and  its  decree  of  rejection, 
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the  reversal  of  the  decree  *by  the  District  Court  of  [365] 
the  United  States,  and  the  sabsequeot  affirmance  of 
the  judgment  of  that  Court  by  the  Supreme  Court  of  the 
United  States.  The  plaintiff  then  traced  his  title  bj  sundry 
mesne  conveyances  from  Yaca,  one  of  the  patentees.  The 
conveyance  from  Vaca  was  executed  on  the  fifteenth  oC 
December,  1848,  and  purports  to  convey  all  his  right,  title, 
and  interest  in  a  tract  containing  fifteen  hundred  acres, 
described  by  metes  and  bounds,  being  a  part  of  the  land 
granted  to  him  by  the  Mexican  Government.  The  premises 
in  controversy  are  covered  by  this  conveyance,  and  are  in- 
cluded within  the  calls  of  the  patent.  The  defendants  were 
in  their  occupation  at  the  commencement  of  the  action,  and 
the  title  of  the  plaintiff  accrued  on  the  twenty-second  of 
May,  1858,  that  being  the  date  of  the  conveyance  to  him. 

To  the  introduction  of  the  patent,  without  accompanying 
proof  of  the  facts  stated  in  its  recitals,  the  defendants  ob- 
jected, but  the  Court  below  oierruled  the  objection,  and  its 
ruling  in  this  respect  constitutes  the  first  ground  of  the 
appeal.  To  the  introduction  of  the  conveyance  from  Vaca, 
the  defendants  objected,  insisting  that  being  of  a  parcel, 
with  specific  metes  and  bounds,  of  the  general  tract  held  by 
him  as  tenant  in  common  with  Pena,  it  was  void,  and  passed 
no  title  to  the  grantee;  but  the  Court  overruled  the  objec- 
tion, and  the  ruling  on  this  point  forms  the  second  ground 
of  appeal.  One  of  the  intermediate  conveyances  was  in- 
troduced without  proof  of  its  execution,  except  as  furnished 
by  the  certificate  of  acknowledgment,  to  which  the  Notary 
attached  his  private  seal,  stating  that  he  had  no  notarial  seal. 
To  the  sufficiency  of  the  certificate  for  the  want  of  an  official 
seal,  the  defendants  objected,  but  the  Court  below  held  the 
objection  untenable,  and  its  ruling  is  the  third  ground  of 
the  appeal.  No  proof  was  offered  by  the  defendants  on  the 
trial,  and  the  Court  instructed  the  jury  that  the  written  evi- 
dence of  title,  together  with  the  admissions  of  the  parties, 
authorized  them  to  find  for  the  plaintiff,  as  the  execution  of 
the  papers  had  been  passed  upon  by  the  Court,  and  this  in- 
struction constitutes  the  fourth  ground  of  the  appeal. 

The  variance  between  the  date  of  the  alleged  seizin  and 
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right  of  possession  of  tlie  plaintiff  on  the  first  of  January, 
1857,  and  the  date  of  the  conveyance  to  him.  May  22d,  1858, 
is  immaterial,  the  latter  being  previous  to  the  commence- 
ment of  the  action.  In  our  practice,  to  entitle  the  plaintiff 
in  ejectment  to  recover,  it  is  only  necessary  to  establish  his 
right  of  possession  and  the  occupation  of  the  defendant  at 

that  time.     The  date  at  which  the  plaintiff's  right  ac- 
[366]   crued,  or  the  *defendants'  occupation  commenced,  is 

material  only  with  reference  to  the  claim  for  mesne 
profits.    (See  Yount  v.  Howell,  14  Cal.  465.) 

.  The  patent  is  conclusive  evidence,  as,  against  the  Govern- 
ment, and  all  persons  claiming  under  the  Government  by 
title  subsequent,  of  the  existence  and  validity  of  the  grant, 
and  of  the  confirmation  of  the  claim  thereunder,  which  are 
set  forth  in  its  recitals.  No  proof  of  these  facts  was  requi- 
site. The  recital  obviated  the  necessity  of  producing  any 
evidence  to  establish  them.  The  patent  is  the  last  act  of  a 
series  of  proceedings  taken  for  the  recognition  and  confirm- 
ation of  the  patentee's  right  to  the  land  it  embraces,  the  first 
of  which  is  the  petition  to  the  Board  of  Land  Commission- 
ers. With  reference  to  such  proceedings,  therefore,  the  pa- 
tent takes  effect,  by  relation,  at  the  date  of  the  first  act;  and 
so  we  have  held  in  repeated  instances.  As  the  deed  of  the 
United  States,  it  is  to  be  regarded  as  if  it  had  been  executed 
at  that  time.  It  operates,  therefore,  as  an  absolute  bar  to 
all  claims  under  the  United  States  arising  subsequent  to  the 
petition.  (See  "Waterman  v.  Smith,  13  Cal.  373,  Moore  v, 
Wilkinson,  13  Cal.  478,  and  Yount  v.  Howell,  14  Cal.  465.) 
In  addition  to  this,  being  conclusive  upon  the  question  of 
the  existence  and  validity  of  the  grant,  it  necessarily  estab- 
lishes the  title  of  the  patentees  from  the  date  of  the  grant; 
the  character  of  such  title  depending,  up  to  the  issuance  of 
the  patent,  upon  the  nature  of  the  grant,  and  the  proceed- 
ings of  the  former  Government  in  relation  thereto;  whether 
the  grant  were  of  a  specific  tract  segregated  from  other  land 
by  defined  boundaries;  or  whether  the  grant  were  of  a  cer- 
tain quantity  of  land  lying  in  a  larger  tract,  and  in  the  latter 
case,'  whether  juridical  possession  had  been  given  to  the 
grantee. 
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In  the  case  at  bar,  all  the  conyejances  under  which  the 
plaintiff  claims  were  executed  previous  to  the  issuance  of 
the  patent.  They  passed,  therefore,  only  the  right  of  the 
grantors  under  the  grant.  But  the  patent,  in  recognizing 
the  yalidity  of  the  grant,  necessarily  establishes  the  yalidity 
of  all  properly  executed  intermediate  transfers  of  the  gran- 
tee's interest. 

Ko  proof  was  offered  by  the  defendants  of  their  haying 
any  title  from  any  quarter.  Their  position  was  simply  that 
of  trespassers  holding  against  a  title  issued  by  the  former 
Goyemment,  recognized  and  confirmed  by  the  present  Goy- 
emment,  with  a  relinquishment  of  any  interest  which  the 
latter  may  have  had  in  the  land.  If,  to  defeat  their  preten- 
sions to  retain  the  possession,  it  was  material  to 
establish  the  ^existence  and  yalidity  of  the  previous  [367] 
grant,  the  recitals  of  the  patent  were,  of  themselves, 
sufficient  evidence  for  that  purpose.  In  Carver  v,  Astor,  4 
Pet.  82,  various  exceptions  were  taken,  growing  out  of  the 
non-production  of  a  lease  recited  in  a  deed  of  marriage  set- 
tlement, and  the  evidence  offered  to  establish  its  original 
existence  and  subsequent  loss;  but  the  Court  thought  it  un- 
necessary to  examine  them  particularly,  stating  that  its 
opinion  proceeded  upon  a  ground  which  superseded  them. 
''We  are  of  opinion,"  said  the  Court,  **not  only  that  the 
recital  of  the  lease,  in  the  deed  of  marriage  settlement,  was 
evidence  between  these  parties  of  the  original  existence  of 
the  lease,  but  that  it  was  conclusive  evidence  between  these 
parties  of  that  original  existence,  and  superseded  the  neces- 
sity of  introducing  any  other  evidence  to  establish  it.  The 
reasons  upon  which  this  opinion  is  founded  will  now  be 
briefly  expounded.  To  what  extent,  and  between  what  par- 
ties, the  recital  of  a  lease  in  a  deed  of  release  (for  we  need 
not  go  into  the  consideration  of  recitals  generally)  is  evi- 
dence, is  a  matter  not  laid  down  with  much  accuracy  or  pre- 
cision in  some  of  the  elementary  treatises  on  the  subject  of 
evidence.  It  is  laid  down  generally,  that  the  recital  of  one 
deed  in  another  binds  the  parties  and  those  who  claim  under 
them.  Technically  speaking,  it  operates  as  an  estoppel,  and 
binds  parties  and  privies;  privies  in  bloody  privies  in  estate, 
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and  privies  in  law.  But  it  does  not  bind  mere  strangers,  or 
those  who  claim  by  title  paramount  to  the  deed.  It  does  not 
bind  persons  claiming  by  an  adverse  title,  or  persons  claim 
ing  from  the  parties  by  title  anterior  to  the  date  of  the  re- 
citing deed."  (See  other  authorities  cited  in  Cowen  &  Hill's 
notes  to  Phillips' Ev.,  vol.  i.  note  227,  and  vol.  ii.  note  251.) 

The  defendants  are  indeed  strangers  to  the  proceedings  of 
the  former  or  present  Government,  but  still  are  not  within 
the  class  against  whom  the  recitals  in  a  deed  or  patent  are 
not  conclusive.  They  are  not  only  strangers  to  such  pro- 
ceedings, but,  if  we  may  use  such  an  expression,  they  are 
also  strangers  to  the  premises.  They  have  no  relation  to 
them  except  that  of  intruders.  To  have  entitled  themselves 
to  any  consideration,  they  should  have  shown  some  title  or 
color  and  claim  of  title,  and  having  in  this  way  connected 
themselves  with  the  premises,  they  would  have  been  strangei-s 
against  whom  the  recitals  could  not  have  operated,  according 
as  their  title  was  derived  from  a  paramount  source,  or  was 
anterior  in  time  from  the  same  grantor,  or  had  been  the 

foundation  of  an  adverse  possession. 
[368]  *The  second  ground  of  appeal  raises  the  question 
as  to  the  effect  to  be  given  to  the  conveyance  of  Vaca 
in  transferring  his  interest.  That  conveyantje  was  executed 
previous  to  the  adoption  of  the  common  law,  and  whether 
under  the  civil  law,  where  several  parties  are  joint  owners 
of  real  property,  any  consequences  attend  a  conveyance  by 
one  of  them  of  his  interest  in  a  distinct  parcel  of  the  prem- 
'ises,  different  from  those  which  follow  a  similar  conveyance 
at  the  common  law,  we  are  not  sufficiently  advised;  nor  is 
any  point  of  the  kind  made  by  counsel. 

The  case  has  been  argued  as  though  the  question  pre- 
sented was  to  be  determined  by  the  rules  of  the  common 
law,  and  in  that  view  we  have  examined  it.  For  its  deter- 
mination, considered  by  the  common  law,  it  is  immaterial 
whether  the  grantees  took  the  land  embraced  in  their  grant 
as  joint  tanants  or  as  tenants  in  common.  During  the  lives 
of  the  tenants,  the  rules  regulating  the  transfer  of  their 
interest  are  substantially  the  same,  whether  they  hold  in 
joint  tenancy  or  in  common.     Neither  a  joint  tenant  nor  a 
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tenant  in  common  can  do  any  act  to  the  prejudice  of  his 
cotenants  in  their  estate.     This  is  the  settled  law,  and  hence 
a  conveyance  by  one  tenant  of  a  parcel  of  a  general  tract, 
owned  by  several,  is  inoperative  to  impair  any  of  the  rights 
of  his  cotenants.     The  conveyance  must  be  subject  to  the 
ultimate  determination  of  their  rights,  and  upon  obvious 
grounds.     One  tenant  cannot  appropriate   to  himself  any 
particular  parcel  of  the  general  tract;  as,  upon  a  partition, 
which  may  be  claimed  by  the  cotenants  at  any  time,  the  par- 
cel may  be  entirely  set  apart  in  severalty  to  a  cotenant.     He 
cannot  defeat  this  possible  result  whilst  retaining  his  inter- 
est, nor  can  he  defeat  it  by  the  transfer  of  his  interest.     He 
cannot,  of  course,  invest  his  grantee  with  rights  greater  than 
he  possesses.     The  grantee  must  take,  therefore,  subject  to 
the  contingency  of  the  loss  of  the  premises,  if,  upon  the 
partition  of  the  general  tract,  they  should  not  be  allotted  to 
the  grantor.     Subject  to  this  contingency,  the  conveyance  is 
valid,  and  passes  the  interest  of  the  grantor.     And  tliis,  we 
consider  the  result  of  the  several  cases  cited  by  the  couDsej 
of  the  appellants.    They  go  to  the  extenfi  that  the  conveyance 
can  have  no  legal  effect  to  the  prejudice  of  the  cotenant,  not 
that  it  is  absolutely  void,  that  it  is  ineffectual  against  the 
assertion  of  his  interest  in  a  suit  for  partition  of  the  general 
tract,  but  is  good  against  all  others.     Until  such  partition, 
the  grantee  will  be  entitled  to  the  use  and  possession  as  co- 
tenant,  in  the  parcel  conveyed,  with  the  other  owners. 
(Bartlett  V.  Harlow,  12*Mass.  348;  Vamum  v.  Abbott  [369] 
et  al.  Id.  474;  Nichols  v.  Smith,  22  Pick.  316.) 

In  Eobinett  v.  Preston's  Heirs,  2  Rob.  278,  the  precise 
question  under  consideration  was  passed  upon  by  the  Court 
of  Appeals  of  Virginia.  The  defendant  in  that  case  claimed 
under  a  grant  from  the  State  of  North  Carolina,  and  traced 
his  title  through  a  conveyance  from  one  of  the  grantees  of  a 
parcel,  described  by  metes  and  bounds,  of  the  premises 
granted.  To  the  introduction  of  the  conveyance  the  de- 
mandants objected,  on  the  ground  that  as  no  partition  of  the 
grant  had  been  made  by  the  grantees,  it  was  not  competent 
for  one  of  them,  a  joint  tenant  of  the  granted  land,  to  convey 
by  metes  and  bounds  such  portion  as  he  pleased,  without 
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the  consent  of  his  cotenant,  and  in  prejudice  of  his  rights, 
and  that  such  conveyance  was  wholly  void.  The  Circuit 
Court  sustained  the  objection,  aud  excluded  the  conveyance, 
and  judgment  passed  for  the  demandants;  but  the  appellate 
Court  held  the  ruling  erroneous  and  reversed  the  judgment. 
In  its  opinion,  after  referring  to  the  cases  in  Massachusetts 
and  stating  that  in  Yamum  v.  Abbott  et  al.,  12  Mass.  480,  it 
was  held  that  a  similar  deed  was  not  absolutely  void,  the 
Court  said:  **  With  us  there  are  still  stronger  reasons,  if  any 
were  required,  for  holding  such  deeds  not  to  be  void.  *  All 
grants  are  to  be  most  strongly  construed  against  the  grantor; 
and  by  our  statute,  (1  Bev.  Code,  ch.  99,  sec.  20,)  all  aliena- 
tions purporting  to  pass  or  assure  a  greater  right  or  estate 
than  the  grantor  may  lawfully  pass  or  assure,  shall  operate 
as  alienations  of  so  much  of  the  right  and  estate  as  the 
grantor  might  lawfully  convey.  Under  the  covenants  of 
such  a  deed  as  this,  though  it  might  be  ineffectual  to  pass 
the  particular  tract  as  against  the  cotenaut,  yet  as  against 
the  grantor  and  strangers  it  would  be  effectual  to  pass  the 
interest  of  the  grantor  in  the  tract.  Possession  under  it 
would  support  a  release  from  the  cotenant;  and  if  the  part 
conveyed  were  assigned  to  the  alienee  on  partition,  the  title 
would  be  absolute  at  law.  The  deed  being  good  against  the 
grantor,  th«  entry  of  the  tenant  under  it  would  be  lawful; 
and  though  it  might  be  inoi)erative,  so  far  as  the  rights  of 
the  cotenant  were  thereby  prejudiced,  yet  as  it  would  invest 
the  grantee  with  the  estate  of  the  grantor,  so  far  as  he  could 
lawfully  convey,  the  grantee  would  be  tenant  in  common 
with  the  cotenant  of  his  grantor,  to  the  extent  of  the  interest 
conveyed.  His  possession  and  seizin  would  be  the  posses^ 
sion  and  seizin  of  both,  because  such  possession  and  seizin 
would  not  be  adverse  to  the  right  of  his  companion,  but  in 

support  of  iheir  common  title.'* 
[370]       *The  general  language  of  some  of  the  cases  cited — 

particularly  those  in  Connecticut  and  Vermont — would 
lead  to  the  conclusion  that  conveyances  of  a  cotenant,  like 
the  one  under  consideration,  were  invalid  for  any  purpose. 
Those  cases  appear  to  proceed  upon  the  idea,  that  if  the 
conveyances  are  held  to  pass  any  interest  to  the  grantees, 
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such  interest  Trill  necessarily  be  entitled  to  consideration 
npon  a  partition,  and  hence  that  the  co tenants  will  be  virtu- 
ally deprived  of  their  share  in  quantity  and  quality  which 
the  law  would  otherwise  assign  to  them.  Thus  in  Smith  v. 
Benson,  9  Vt.  141,  the  Supreme  Court  of  Vermont  says:  **If 
one  tenant  in  common  is  to  be  permitted  to  convey  his  por- 
tion of  the  estate  by  separate  parcels  to  more  than  one,  he 
may  to  any  number.  And  if  these  conveyances  are  valid, 
the  cotenant  is  bound  to  make  partition  with  each  of  these 
separate  grantees,  and  an  estate  which  originally  was  valu- 
able, with  the  right  to  compel  partition  with  one  only,  be- 
comes wholly  worthless  from  the  obligation  to  submit  to 
perpetual  subdivision."  (See  Bartlett  v.  Harlow,  12  Mass. 
349;  HiUiard  on  Real  Property,  vol.  i.,  chap.  54.)  But  we 
do  not  perceive  that  any  such  result  necessarily  follows,  for 
the  partition  may  be  directed  without  reference  to  the 
grantees  under  the  conveyances,  further  than  to  make  them 
parties  to  the  proceedings  in  partition,  in  connection  with 
their  grantor,  as  representing  his  interest  as  original  co- 
tenant.  Their  claim  to  control  or  affect  the  partition,  by 
reason  of  their  respective  conveyances,  may  be  entirely  dis- 
regarded. The  grantees  are  to  be  considered  as  taking  their 
conveyances  subject  to  this  condition.  Their  position,  in 
that  respect,  is  not  very  dissimilar  to  that  of  grantees  of 
premises  upon  which  judgments  stand  as  liens,  or  in  relation 
to  which  suits  are  instituted,  with  notice  of  their  pendency 
filed  in  the  Becorder's  office.  Such  grantees  would  acquire 
interests  liable  indeed  to  be  destroyed  by  sales  under  the 
judgments,  or  the  result  of  the  legal  proceedings,  but  until 
such  destruction,  capable  of  enforcement  against  intruders 
and  trespassers.  In  the  case  of  Lessee  of  White  v,  Sayre, 
2  Ohio,  110,  the  Supreme  Court  of  Ohio,  in  considering  the 
question  whether  one  tenant  could  convey  his  interest  in  a 
part  of  the  whole  common  property,  said:  *'A  and  B  are 
seized  of  a  section  of  land  as  tenants  in  common.  It  is  well 
established,  that  A  may  grant  his  entire  interest  or  estate  in 
the  section,  and  the  conveyance  will  be  valid.  Upon  what 
principle  then  can  it  be  said,  that  if  he  convey  his  entire 
interest  in  a  particular  quarter  of  such  eection,  such  convey- 
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ance  shall  be  Toid.  Certainly,  A  and  B,  tenants  in 
[371]  common,  as  aforesaid,  might  with  ^propriety  unite  and 
convey  a  particular  quarter  of  the  section,  and  a  com- 
plete title  in  the  grantee  would  be  vested.  Would  not  the 
title  of  the  grantee  be  equally  valid,  if  the  tenants  in  com- 
mon should,  by  separate  deeds,  convey  to  him  their  indi- 
vidual interest  in  that  particular  qxmrter?  This  question,  it 
is  believed,  must  be  answered  in  the  affirmative,  and  if  so, 
it  proves  conclusively  that  one  tenant  in  common  may  trans- 
fer to  a  third  person  his  entire  interest  in  a  part  of  the  prop- 
erty held  in  common.  Otherwise,  we  run  into  this  absurdity, 
that  a  deed  properly  executed  by  one  individual  which  is  an 
entire  thing,  and  purports  to  convey  a  specific  property, 
must  depend  for  its  validity  upon  the  execution  of  a  similar 
instrument  by  a  third  person,  who  is  in  no  way  party  to  the 
first.  The  principal  reason  assigned  why  one  tenant  in  com- 
mon shall  not  be  allowed  to  convey  as  before  stated  is,  that 
by  so  doing  he  may  do  a  great  injury  to  his  cotenant,  by 
compelling  him,  in  case  of  partition,  to  take  his  proportion 
of  the  estate  in  small  parcels,  very  much  to  his  disadvantage. 
If  such  evils  would  result,  they  ought,  if  possible,  to  be 
avoided.  It  does  not  follow,  hpwever,  that  because  one  of 
two  tenants  in  common  can  convey  his  estate  in  a  part  of  the 
property  so  held,  therefore  the  rights  of  his  cotenant  are 
affected.  This  cotenant  will  still  have  the  same  interest  in 
every  part,  and  in  the  whole  of  the  property.  He  can  still 
compel  partition,  and  may  have  his  share  of  the  property  set 
off  to  him  in  severalty,  in  the  same  manner  as  he  could  have 
done  had  no  conveyance  been  made.  Such,  at  least,  as  at 
present  advised,  is  the  opinion  of  the  Court,  and  if  in  this 
we  are  mistaken,  the  objection  is  not  of  sufficient  force  to 
induce  U6  to  adopt  any  other  principle  as  applicable  to  this 
case,  than  as  before  stated." 

The  effect  of  the  conveyance  then,  from  Yaca,  was  to  pass 
an  undivided  half  interest  in  the  premises  to  his  grantee, 
which  was  valid  against  the  defendant,  and  all  persons  other 
than  the  cotenant.  The  plaintiff  taking  such  interest  by  the 
intermediate  conveyance  was  seized,  subject  to  the  same 
qualification,  of  the  undivided  estate,  as  tenant  in  common. 
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He  was  not  seized  in  fee  of  the  premises,  as  alleged  in  the 
complaint,  but  of  the  undivided  half,  which  entitled  him  to 
the  possession  of  the  entire  premises,  as  against  all  parties, 
but  the  original  cotenant  and  his  grantees,  and  as  a  conse- 
quence to  a  recovery  in  the  present  action.  Under  the  alle- 
gation of  seizin  in  the  complaint,  it  was  sufficient  for  the 
plaintiff  to  establish  any  interest  in  the  premises  which  gave 
him  right  of  possession. 

*The  third  ground  of  appeal  is  answered  by  the  [372] 
statute.  The  certificate  of  acknowledgment  bears  date 
on  the  twenty-third  of  September,  1852.  At  that  time  the 
statute  authorized  the  Notary  to  attach  to  his  certificate  his 
private  seal,  until  an  official  seal  was  obtained  by  him. 
(Laws  of  1850,  chap.  41.) 

The  point  of  the  objection  to  the  instruction  to  the  jury 
is,  that  it  did  not  leave  the  execution  and  delivery  of  the 
several  conveyances  to  them.  Their  execution  was  suffi- 
ciently proved,  under  the  statute,  by  the  notarial  certificates 
of  acknowledgment  or  proof  which  accompanied  them,  and 
was  a  matter  addressed  solely  to  the  Court.  No  question 
was  raised  as  to  their  delivery  during  the  progress  of  the 
trial,  and  no  evidence  was  offered  to  rebut  the  presumption 
of  delivery  arising  from  their  possession,  by  the  plaintiff. 
The  instruction  amounted  only  to  an  announcement  of  the 
law  as  to  the  effect  of  the  conveyances,  through  which  the 
plaintiff  claimed,  and  the  effect  of  the  admissions  of  the 
defendants. 

The  jury  not  only  found  for  the  plaintiff,  but  awarded 
damages  for  the  rents  and  profits,  and  had  the  objection 
been  taken  to  the  instruction  with  reference  to  these  dam- 
ages, it  would  have  been  tenable;  but  no  such  objection  was 
taken,  and  the  point  is  to  be  regarded  as  waived. 

Judgment  affirmed. 
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LOMBABDO  t;.  FEBQUSOK  et  al 

KcoNO  CuLiti,  NonoE  op.^A  oopy  of  a  notioe  posted  on  a  mining  claim  to  Bhow 
its  extent*  is  not  admissible  in  evidence,  if  the  notioe  itself  be  attainable.  Such 
evidence  is  secondary,  and  is  admissible  only  npon  the  terms  which  control  ita 
introdaction  in  other  cases. 

Appeal  from  the  Fifth  District. 

Action  to  recover  nine  hundred  feet  of  a  quartz  claim. 
Plaintiff  proved  that  the  lead  was  discovered  by  one  Villas, 
and  located  by  him  and  four  others,  plaintiff  being  one.  It 
was  also  shown  that  the  discoverer,  under  the  mining  cus- 
toms, was  entitled  to  three  hundred  {pet,  and  each  locator  to 
one  hundred  and  fifty  feet.  Plaintiff  introduced  bills  of 
sale  from  the  locators  of  this  claim  to  himself,  and  proved 
that  subsequently  to  such  location,  defendants  entered  upon 
one  hundred  and  fifty  feet  of  the  nine  hundred  claimed  by 

plaintiff. 
[373]  ^Defendants  introduced  one  Parks  as  a  witness, 
who  testified  that  he  made  a  copy  of  a  notice  he  saw 
posted  on  plaintiff's  «laim.  Defendants  then  offered  this 
copy  in  evidence,  to  the  introduction  of  which  plaintiff  ob- 
jected, on  the  grounds,  among  others,  that  the  original 
should  be  produced,  its  loss  accounted  for,  or  notice  to 
plaintiff  to  produce  it  be  shown.  The  Court  overruled  the 
objection,  and  admitted  the  copy,  plaintiff  excepting. 

Defendants  also  showed  that  it  was  customary  to  put  up 
notices  in  the  centre  or  at  the  end  of  such  claims,  indicating 
the  extent  thereof. 

Defendants  had  judgment.    Plaintiff  appeals. 

X.  Quint,  for  Appellant. 

1.  The  existence  of  an  original  notice  having  been  shown, 
a  copy  was  not  admissible,  until  the  loss  or  destruction  of 
the  original  was  proven.  (Macey  v.  Goodwin,  6  Cal.;  2  Id. 
25;  6  Id.  460;  1  Greenl.  Ev.,  sec.  82.) 

2.  If  the  original  was  in  plaintiff's  custody,  notice  to  pro- 
duce it  was  essential  before  the  copy  was  evidence. 
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Cope,  J.,  delivered  the  opinion  of  the  Court — Field,  C.  J., 
and  Baldwin,  J.,  concurring 

This  is  an  action  to  recover  possession  of  a  mining  claim. 
On  the  trial  of  the  case,  the  defendant  read  in  evidence  a 
copy  of  a  notice  shown  to  have  been  posted  on  the  claim  in 
question,  and  purporting  to  be  a  notice  signed  by  the  plain-^ 
tiff,  and  those  from  whom  he  purchased.  No  foundation  was 
laid  for  the  introduction  of  this  evidence,  and  its  admission 
was,  therefore,  erroneous.  The  absence  of  the  notice  was 
not  accounted  for,  nor  was  it  shown  that  the  plaintiff  had 
been  notified  to  produce  it.  The  evidence  was  secondary  in 
its  character,  and  was  admissible  upon  the  same  terms  which 
control  the  introduction  of  such  evidence  in  other  cases.  It 
could  only  be  resorted  to  if  the  higher  evidence  of  the  notice 
itself  was  not  attainable,  and  to  render  its  introduction 
proper,  that  fact  should  have  been  shown. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


DOBBINS  t;.  DOLLAEHIDE  et  al. 

Appeal,  Sufficienct  of  UxDERTAKiNa.— An  appeal  will  not  be  dismiseed  on  the 
ground  of  inRufficiency  in  the  justification  of  tlie  sureties  on  the  undertaking, 
There  the  undertaking  was  both  to  render  the  appeal  efibctual  »Ad  to  stay  execu- 
tion, and  the  justification  was  sufficient  for  the  former  purpose. 

Idem,  Pbactice. — Where  the  examination  of  the  sfireties  does  not  disclose  suffi- 
cient property  to  make  the  undertaking  operate  as  a  stay,  but  does  disclose  suffi- 
cient to  render  the  appeal  efiectoal,  respondent's  remedy  is  by  motion  in  the 
Court  below  for  leave  to  proceed  on  the  judgment,  notwitlistanding  the  under- 
taking, and  not  by  motion  in  the  Supreme  Court  to  dismiss  the  appeal. 

Idek,  Statements  Requisitb.— The  statute  requires  the  places  of  residence  and 
occupation  of  the  sureties  to  be  stated  in  an  undertaking  on  appeal,  only  when  a 
stay  of  execution  upon  a  judgment  directing  the  payment  of  money  is  sought. 

Idem,  Sufficiexct  of. — ^An  undertaking,  without  such  statement,  will  render  the 
appeal  effectual,  and  as  to  the  operation  of  such  an  undertaking  as  a  stay,  this  case 
requires  no  decision. 

*  Statement  ox  Appeal,  Obot7>'Ds,  what  abe.— The  statement  containing  no  speci- 
fication of  the  grounds  of  appeal,  and  the  appellant  not  availing  himself  of  tlie 
privilege  accorded  in  Barrett  v.  Tewksbury,  anle  SM,  of  annexing  to  his  state- 
ment those  grounds  nunc  pro  tunot  this  Court  will  not  look  into  the  testimony  to 
ascertain  errors.    The  case  must  stand  on  the  judgment  roll. 

^  Cited,  Hutton  o.  Beed,  25  Cal.  4S9. 
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Appeal  from  the  Seventh  District. 

The  respondent  moved  to  dismiss  the  appeal,  for  the 
reasons  stated  by  the  Court.  The  motion  was  based  on  an 
affidavit  setting  forth  that  the  examination  of  the  sureties, 
on  notice  of  justification,  showed  them  to  be  worth  less  than 
the  amount  required.  The  examination  was  also  contained 
in  the  record. 

John  Wilson^  for  Appellant. 

Whitman  &  WdJsy  for  Bespondent. 

On  the  motion  to  dismiss,  the  opinion  of  the  Court  was 
delivered  by  Field,  C.  J. — Baldwin,  J.  concurring. 

The  motion  to  dismiss  the  appeal  is  made  on  two  grounds: 
the  alleged  insufficiency  of  the  justification  of  the  sureties, 
and  the  omission  to  designate  in  the  undertaking  their  {places 
of  residence  and  occupation. 

The  undertaking  is  not  merely  to  render  the  appeal  effec- 
tual, but  to  stay  the  execution  of  the  judgment,  and  were 
the  justification  insufficient  for  the  latter  purpose,  it  might 
be  ample  for  the  first.  It  is  so  in  this  case,  and  this  fact 
disposes  of  the  motion.  We  express  no  opinion, 
[375]  ^whether  or  not  the  examination  of  the  sureties  dis- 
closes the  possession  of  sufficient  property — exempt 
from  execution — to  make  the  undertaking  operate  as  a  stay. 
If  in  fact  it  do  not,  the  remedy  of  the  respondent  is  by  mo- 
tion in  the  Court  below  for  leave  to  proceed  on  the  judg- 
ment, notwithstanding  the  undertaking — and  not  by  motion 
in  this  Court  to  dismiss  the  appeal. 

It  is  only  when  a  stay  of  execution  upon  a  judgment  direct- 
ing the  payment  of  money  is  sought,  that  the  statute  pro- 
vides that  the  undertaking  shall  state  the  places  of  residence 
and  occupation  of  the  sureties.  (Pr.  Act,  sec.  349.)  An  un- 
dertaking without  such  statement  will  render  the  appeal 
effectual,  and  we  are  not  called  upon  to  decide  upon  the 
operation  of  the  undertaking  as  a  stay. 

Motion  denied. 
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At  the  July  term,  1860,  the  opinion  of  the  Court  was  de- 
livered by  Field,  C.  J. — Cope,  J.,  concurring. 

The  statement  embodied  in  the  record  does  not  set  forth 
the  grounds  upon  which  the  appellant  relies  on  the  appeal, 
and  in  this  respect  fails  to  comply  with  the  requirements  of 
the  statute  and  the  decision  of  this  Court  in  Barrett  v.  Tewks- 
bury,  ante  354.  The  statement,  it  is  true,  was  prepared  and 
settled  previous  to  the  decision  in  that  case,  and  this  fact 
would  be  a  sufficienti  answer  to  the  objection  taken,  if  the 
appellant  had  availed  himself  of  the  privilege  extended  by 
the  decision  to  annex  to  his  statement  the  grounds  of  his 
appeal  nunc  pro  time.  This  he  has  not  done,  and  we  cannot 
therefore  look  over  the  mass  of  testimony  sent  up  with  the 
record,  to  ascertain  if  any  errors  may  possibly  have  inter- 
vened upon  the  trial. 

Upon  the  judgment  roll  alone  no  error  appears,  and  the 
judgment  must  therefore  be  affirmed. 

Ordered  accordingly. 


DUFF  V.  FISHEB  et  al. 

^  FxNDraos,  CovOLTTSZYZNEBS  OF. — ^Tho  findings  of  the  jury  on  issnes  submitted  to 
them  in  an  equity  case,  if  not  objected  to  by  motion  for  new  trial,  or  if  not  set 
aside  by  the  Court  on  its  own  motion,  become  established  facts  in  the  case,  and 
cannot  be  questioned  in  the  Supreme  Court  for  the  first  time. 

'Idem,  How  Ii£YiEWABLE.~The  Pi-actice  Act  applies  as  well  to  legal  as  equitable 
actions,  so  far  as  its  provisions  ai*e  conuistent  with  the  rights  and  remedies  ad- 
ministered in  Courts  of  equity.  And  the  only  way  in  which  the  verdict  of  a 
jury  on  issues  submitted  can  be  reviewed,  is  by  motion  for  new  trial — except, 
probably,  that  the  Court,  whether  sitting  in  equity  or  on  the  trial  of  a  common 
law  action,  may,  of  its  own  motion,  Bet  aside  the  verdict  of  a  jury  when  clearly 
and  palpably  against  the  evidence.    The  old  chancery  rule  on  this  subject  stated. 

Findings,  Rule  undeb  Pbactice  Act. — Under  the  Practice  Act,  the  rule  roquirin^ 
the  Court  to  find  its  conclusions  of  law  and  fact  does  not  apply  to  equity  cases, 
and  dues  not  conflict  with  our  decision  here,  (Walker  v.  Sedgwick,  5  Cal.  192.) 
But  we  doubt  that  case,  and  leave  the  question  of  overruling  it  open. 

JuDiciAi*  Decisions  as  AuTHonrrY. — ^Though,  on  questions  of  practice,  previous 


*  Ai)proved,  Gagliardo  v,  Hoberlin,  18  Cal.  396.  Cited,  Allen  r.  Fennon,  27  Cal.  69: 
Doe  V.  Vulh  jo,  2U  Cal.  891;  Hihn  v.  Peck,  SO  Cal.  287;  Whitmore  v.  SUvt^rick,  3  NeT, 
803;  Campbell  v.  Junes,  41  Cal.  519. 

2  Cited,  Carpcntier  v.  Atherton,  25  Cal.  571;  Benter  o.  Davis,  88  Cal.  153. 
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decisions  are  entitled  to  very  great  weight,  still  a  single  decision,  made  without 
notice  of  a  statute,  and  in  fact  setting  aside  the  statate,  cannot  be  invoked  as  an.* 
thority  on  the  principle  of  stare  decisis, 

Specifio  P£B7or>[axce. — Whether  equity  will  enforce  the  specific  performance  of 
a  contract,  depends,  not  upon  the  character  of  the  property  involved,  as  whether 
it  be  real  or  personal,  but  upon  the  inadequate  remedy  afforded  by  a  recovery  of 
damage  in  an  action  at  law. 

Idbm,  Tendeb  how  to  be  Stated. — ^In  suit  by  a  vendee  for  specific  performance 
of  a  contract  of  sale,  the  averment  of  tender  of  payment  was  in  general  terms — 
as  that  the  tender  had  been  repeatedly  made,  and  that  the  pUuntiif  has  been  at  all 
times,  and  sdll  is  ready  and  willing  to  pay:  Heldt  that  the  tender  should  have 
been  stated  with  greater  particularity  as  to  time,  but  that  the  objection,  in  this 
respect,  cannot  be  taken  for  the  first  time  in  the  Supreme  Court. 

Appeal  from  the  Eighth  District. 

Suit  for  specific  performance  of  a  contract  for  the  sale  of 
real  and  personal  property,  to  wit:  a  mill  and  millsite,  and  a 
steaming.     Plaintiff  had  judgment.     Defendants  appeal. 

Heydenfddt^  for  Appellants. 

I.  The  contract  was  for  the  transfer  to  plaintiff  of  an 
interest  in  a  chose  in  action  held  by  Fisher.  There  is  no 
authority  for  specific  performance  of  such  a  contract. 

II.  There  is  no  sufficient  averment  of  tender  of  payment, 
and  tender  or  full  performance  by  the  party  complaining  is 
a  condition  to  a  decree  of  specific  performance.  (2  Greenl. 
Ev.,  sec.  600,  et  seq.;  Goodale  v.  West,  6  Cal.  339;  Green  v. 
Covillaud,  10  Id.  317;  Greenup  v.  Strong,  1  Bibb,  690;  Tur- 
ner  v.  Clay,  3  Id.  52;  Brown  v.  Covillaud,  6  Cal.  566.) 

This  is  an  action  in  equity,  and  although  the  Court, 

[377]  sitting  as  a  *Chancellor,  had  the  power  and  the  right 

to  hear  and  determine  the  whole  case,  yet  called  in 

the  aid  of  a  jury,  to  advise  as  to  the  truth  of  the  matters 

contested  by  the  parties. 

This  reference  to  a  jury  was  entirely  the  act  of  the  Court. 
Neither  of  the  parties  could  demand  a  jury — neither  could 
the  parties  object  to  a  jury.  (Smith  v.  Rowe,  4  Cal.  6; 
TValker  v.  Sedgwick,  5  Id.  192;  quoted  in  Still  v.  Saunders, 
8  Id.  286.) 

But  the  jury  being  called,  their  findings  do  not  bind  the 
Court  as  a  verdict  at  common  law.  The  findings  of  a  jury 
are  not  conclusive;  they  are  but  advisory,  and  are  adopted 
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by  the  Ghanoellor  only  so  far  as  they  may  be  conformable  to 
his  own  more  enlightened  and  comprehensiTe  judgment. 
(Walker  v.  Sedgwick,  5  Cal.  192.) 

The  jary  in  an  equity  case  is  the  mere  creature  of  the 
Court,  and  not,  as  at  law,  a  part,  and  within  its  province,  an 
independent  part  of  the  tribunal.  And  so  the  Chancellor 
may  dismiss  the  jury  and  their  findings;  and  however  he 
may  choose  to  act,  neither  party  can  complain,  and  have  his 
action  reviewed,  as  in  the  case  of  a  common  law  jury  could 
be  done.    ^Gray  v.  Eaton,  5  Cal.  448.) 

No  matter  what  improper  testimony  the  Court  may  admit 
to  the  jury,  and  upon  which  their  findings  may  be  based,  no 
appeal  can  be  taken  on  that  ground.  (Still  v.  Saunders,  8 
Cal.  287.)  No  matter  what  improper  instructions  may  be 
given  to  the  jury,  and  which  n)ay  have  misled  the  jury,  no 
appeal  can  be  taken  on  that  ground.  (Still  v.  Saunders,  8 
Cal.  287.)  The  Supreme  Court,  upon  an  appeal,  would  not 
look  at  the  findings.  (S.  C.)  In  ordinary  cases,  the  Su^- 
preme  Court  can  but  inquire:  "Has  the  Court  pronounced 
the  law  correctly  upon  the  facts  found?'*  but  in  equity  cases, 
the  Supreme  Court  reverses  the  decree  if  the  testimony  does 
not  sustain  it,  without  regard  to  the  findings. 

A  Chancellor  may  ascertain  facts  in  three  ways :  by  his 
own  inquiry — by  far  the  best  way;  by  a  referee,  or  by  a 
jury.  (Smith  v.  Eowe,  4  Cal.  6.)  That  the  Chancellor  must 
examine  the  whole  testimony  for  himself,  and  determine  for 
himself,  is  apparent,  because  disputed  facts  are  ascertained 
in  equity  upon  a  rule  or  principle  entirely  different  from  that 
which  prevails  at  common  law,  and  of  which  the  jury  can 
have  no  knowledge.  The  rule  being,  that  the  answer,  when 
responsive,  is  evidence  for  the  defendant,  and  plaintiff  must 
overcome  it  by  the  counter  evidence  of  two  witnesses, 
or  of  one  witness  and  strong  *<;ircumstance8  in  cor-  [378] 
roboration,  otherwise  it  will  prevail.  (Story's  Eq.  PI. 
sees.  849,  875;  2  Story's  Eq.  Jur.,  sec.  1528.) 

In  our  Courts,  the  rules  and  principles  of  equity  practice 
remain  unaltered.  (Minturn  v,  Hayes,  2  Cal.  590.)  The 
essential  and  inherent  distinctions  betweep  law  and  equity, 
as  two  separate  though  connected  sciences,  is  not  abolished 
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by  the  Practice  Act.  (Smith  v.  Eowe,  4  Cal.  6.)  In  every 
trial  at  common  law,  a  motion  may  be  made  to  the  Court  for 
a  new  trial,  on  the  ground  that  the  verdict  is  against  the  evi- 
dence, or  is  founded  on  insufficient  evidence.  Such  a  motion, 
if  not  irregular,  is  unnecessary  in  equity.  (Dewey  v.  Bow- 
man, 8  Cal.  148.)  The  Supreme  Court  would  not  review  the 
action  of  the  Court  below  ^n  such  a  motion.  (Gray  v.  Eaton, 
5  Cal.  448.)  As  to  what  is  a  good  tender,  2  Greenl.  Ev., 
sec.  600,  et  eeq. 

• 
J.  A.  McDougal  and  Oeo.  t\  Sfvarp^  for  Respondent. 

I.  The  statement  on  appeal  being  a  mere  transcript  of  the 
evidence  before  the  jury  upon  the  issues  framed  and  sub- 
mitted, and  there  being  no  motion  for  new  trial,  no  objec- 
tion to  the  findings,  they  are  conclusive,  and  the  statement 
cannot  be  considered.  In  other  words,  in  cases  of  issues  in 
chancery  submitted  to  a  jury,  the  findings  are  only  to  be 
challenged  by  pursuing  the  provisions  of  the  Practice  Act  as 
to  new  trials.  This  was  not  done  here,  and  hence,  the  Court 
cannot  go  beyond  the  judgment  roll,  and  if  the  findings  sup- 
port the  decree,  it  must  stand.  (2  Daniell's  Ch.  Pr.  1330- 
1365;  1  Barbour's  Ch.  Pr.  446-465;  3  Paige,  458;  Paul  v. 
Paul,  2  Hen.  &.  M.  525;  2  Atk.  378;  Morris  v.  Davies,  3 
Euss.  318;  Pr.  Act,  sec.  192,  et  seq,;  Cordier  v,  Schloss,  12 
Cal.  147;  Phelan  v.  Ruiz,  14  Id.;  Ritter  v.  Stock,  12  Id.;  13 
Id.  434.)  The  authorities  cited  from  our  own  Reports  do 
not  touch  the  question  here. 

II.  The  principles  upon  which  Courts  of  equity  decree 
specific  performance  of  contracts,  do  not  rest  on  any  distinc- 
tion between  realty  and  personalty,  but  because  damages  at 
law  may  not,  in  the  particular  case,  afford  a  complete  remedy. 
(Freeman's  Eq.  Jur.  261,  274,  276.) 

III.  The  averment  as  to  tender  shows  that  it  was  made 
before  suit,  and  if  defective  in  not  stating  the  time,  it  is  too 
late  now  to  take  advantage  of  the  defect  for  the  first  time. 

Field,  C.  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
and  Baldwin,  J.,  concurring. 

[379]       *This  is  a  suit  in  equity,  and  when  called  for 
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trial,  issues  involving  the  entire  matters  in  controversy  were 
framed  by  both  parties,  settled  by  the  Court,  and  submitted 
without  objection  to  a  jury.  These  issues  were  all  found  in 
favor  of  the  plaintiff,  and  upon  his  motion  the  decree  was 
rendered  thereon.  No  exception  was  taken  to  the  findings, 
nor  was  any  motion  made  to  the  Court  to  set  them  aside. 
The  statement  on  appeal  is  a  mere  transcript  of  the  evidence 
addressed  to  the  jury,  and  upon  this  evidence  the  appellants 
insist  the  case  must  be  determined,  irrespective  of  the  find- 
ings. The  question  is  thus  presented  as  to  the  effect  to  be 
given  in  an  equity  case  to  the  findings  of  a  jury,  when  they 
are  received  without  objection.  The  question  is  an  import- 
ant one  of  practice,  but  free,  as  we  conceive,  of  any  difficulty. 

Under  the  old  chancery  system,  the  issues  framed  were 
sent  to  the  Courts  of  law,  and  upon  their  trial,  the  course  of 
proceedings  was  the  same  as  that  followed  in  ordinary  trials 
at  law,  unless  special  directions  were  given  upon  the  subject. 
And  the  verdict  or  findings  of  the  jury  were  certified  to  the 
Chancellor  without  evidence,  which  was  not  called  for  ex- 
cept upon  express  application,  with  a  view  to  a  motion  for  a 
new  trial*  If  the  findings  were  not  challenged  by  the  party 
against  whom  they  were  rendered,  or  disregarded  by  the 
Chancellor  upon  his  own  view  of  the  whole  case  before  him, 
they  stood  as  conceded  facts.  The  evidence  upon  such  is- 
sues, taken  before  a  different  tribunal,  formed,  of  course,  no 
part  of  the  record  before  the  Chancellor.  If,  however,  the 
findings  were  objected  to,  the  evidence  was  presented  upon 
a  statement  prepared  for  that  purpose,  and  brought  before 
the  Court  on  a  motion  for  a  new  trial.  The  evidence  then 
became  a  part  of  the  record,  and  the  order  made  on  the  mo- 
tion a  subject  of  review  on  appeal. 

When  no  motion  was  made,  and  the  Chancellor  rested  sat- 
isfied with  the  verdict  of  the  jury,  the  facts  found  were 
taken  in  the  further  consideration  of  the  case  as  established 
and  settled,  and  the  decision  followed  in  conformity  there- 
with. (2  Daniell's  Ch.  PL  &  Pr.  1301;  2  Smith's  Ch.  Pr.  74; 
Attorney-General  v.  Montgomery,  2  Atk.  378.) 

As  the  object  of  the  issue  and  trial  at  law,  according  to 
the  theory  of  equity  proceedings,  was  to  inform  the  con- 
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science  of  the  Court,  it  followed  that  the  findings  were  not 
held  conclusive  or  binding,  but  the  Chancellor  was  at  liberty 
to  disregard  them  entirely,  and  proceed  with  the  hearing  of 
the  case  as  though  no  issue  had  been  framed,  or  to  direct 
the  matter  to  be  tried  anew  before  another  jury.     This  gen- 
eral discretioA  to  disregard  the  findings  may  be  quali- 
[380]  fied  and  controlled  by  statute,  *"  and  in  nearly  all  the 
States,"  observes  the  learned  editor  of  the  American 
edition  of  Adams'  Equity,   ''it  is  at  least  very  doubtful 
whether  a  verdict  on  an  issue  is  not  equally  binding  with 
that  in  a  suit  at  ]^w,  and  subject  only  to  the  same  revisory 
power  which  is  exercised  in  graating  new  trials  in  other 
cases."     (Adams*  £q.  376,  ed.  1855,  note;  3  Greenl.  Ev., 
sec.  261  et  seq.) 

In  this  State,  the  statute  provide^  the. manner  in  which  the 
verdict  of  a  jury,  upon  an  issue  submitted  to  its  decision, 
xnay  be  reviewed.  It  is  only  by  a  ipotion  for  a  new  trial. 
The  Practice  Act  applies  as  well  to  equitable  as  to  legal  ac- 
tions, so  far  as  its  provisions  are  consistent  with  the  rights 
and  remedies  administered  in  courts  of  equity.  It  may  be, 
and  probably  is  true,  that  the  Court,  whether  sitting  in  equity 
or  on  trial  of  a  common  law  action,  may,  of  its  own  motion, 
set  aside  the  verdict  of  a  jury  whcA  it  is  clearly  and  palpably 
against  the  evidence;  but  when  the  Court  is  satisfied  with 
the  verdict,  the  parties  can  OAly  question  its  correctness  by 
following  the  course  pointed  out  by  the  statute.  If  that 
course  be  not  taken,  ueither  party  can  object  to  the  finding 
in  the  appellate  Court.  As  in  the  case  at  bar  no  objection 
was  interposed  to  the  findings  of  the  jury,  tliey  must  be 
taken  as  established  facts  to  support  the  decree.  The  de- 
cision of  this  Court  in  Walker  v.  Sedgwick,  5  Cal.  192,  to 
which  reference  is  made  by  the  appellants,  does  not  contro- 
vert the  conclusions  to  which  we  have  arrived.  That  case 
was  tried  by  the  Judge  without  a  jury,  and  the  question  was, 
whether  or  not  the  Court  erred  in  failing  to  find  the  facts 
and  conclusions  of  law,  and  this  Court  held  that  the  regula- 
tions of  the  statute  requiring  such  findings  in  actions  tried 
by  the  Court,  did  not  apply  to  equity  cases.  We  are  not,  at 
this  late  day,  disposed  to  question  the  correctness  of  this 
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decision.  The  one  hundred  and  seventy-ninth  section  of  the 
Practice  Act  provides  the  manner  in  which  a  jury  may  be 
waived,  and  the  following  section  provides  that  upon  the 
trial  of  an  issue  of  fact  by  the  Court,  the  decision  shall  be 
given  in  writing,  and  shall  state  the  facts  and  the  conclusions 
of  law  separately.  Taking  the  two  sections  together,  the 
conclusion  was  at  least  reasonable,  that  the  latter  section  ap- 
plied only  to  those  actions  where  a  trial  by  jury  was  a  matter 
of  right,  and  was  waived,  as  provided  in  the  previous  sec- 
tion. The  decision  does  not  touch  the  question  presented 
in  the  case  at  bar.  In  Gray  v.  Eaton,  5  Cal.  448,  an  appeal 
was  taken  from  an  order  refusing  a  new  trial  upon  issues 
framed  in  an  equity  suit,  and  the  Court  held  that  the  appli- 
cation for  the  new  trial  was  supererogatory,  because 
the  Judge  had  not  decided  ^upon  the  verdict,  and  that  [381] 
if  he  had,  it  was  a  matter  in  his  mere  discretion  to 
grant  or  refuse  the  application,  which  was  not  revisable. 
The  statute  was  evidently  not  called  to  the  attention  of  the 
Court,  and  the  decision  cannot,  in  consequence,  be  regarded 
as  of  any  binding  authority.  In  Dewey  v.  Bowman,  8  Cal. 
145,  the  case  was  tried  without  a  jury.  In  Still  v.  Saunders, 
Id.  281,  the  question  was  upon  testimony  admitted  and  in- 
structions given  to  the  jury,  and  the  decision  therein  is 
stated  as  the  legitimate  conclusion  of  the  principles  settled 
in  tho  previous  cases  which  we  have  cited.  Of  those  cases, 
the  only  one  which  justifies  the  decision  is  that  of  Gray  t;. 
Eaton,  which,  as  we  have  stated,  was  made  without  notice 
of  the  provisions  of  the  statute. 

'  It  follows  from  the  views  we  have  expressed,  that  the  find- 
ings of  the  jury  cannot  for  the  first  time  be  questioned  in 
this  Court,  and  that  they  must,  for  the  determination  of  the 
appeal,  be  taken  as  true.  The  case  is  thus  left  to  rest  upon 
the  judgment  roll.  The  findings  fully  support  the  decree, 
and  the  only  objections,  not  founded  upon  the  evidence,  are 
to  the  complaint;  that  it  does  not  disclose  a  case  for  specific 
performance,  and  does  not  allege  a  sufficient  tender.  The 
contract  related  to  realty  as  well  as  personalty,  and  were  it 
otherwise,  the  fact  would  not  oust  the,  jurisdiction.  The 
equity  upon  which  the  Court  enforces  a  specific  performance 
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of  a  contract,  does  not  arise  from  the  character  of  the  prop- 
erty involved,  but  from  the  inadequate  remedy  afforded  by  a 
recovery  of  damages  in  an  action  at  law.     (Adams!  IJq.  -77.) 

The  tender  of  payment  is  alleged,  in  geiier&l .terms,  and  the 
point  of  objection  is  its  uncertainty  ^ib  tinie.  It  is  alleged 
to  have  been  repeatedly  made,  -which  was  of  course  before 
suit  brought,  and  is  accompanied  with  the  averment  that  the 
plaintiff  has  at  all  times  been,  and  still  is  ready  and  willing 
to  pay.  The  tender  should  have  been  stated  with  greater 
particularity,  but  the  objection  cannot  be  taken  for  the  first 
time  in  this  Court. 

Judgment  affirmed. 

On  petition  for  rehearing,  the  opinion  of  the  Court  was 
delivered  by  Field,  C.  J. — Cope,  J.,  concurring. 

The  counsel  of  the  appellants  has.  asked  for  :a  x'ehearing, 
and  in  his  petition  has  presented  with  greiskt  force  jconsidera- 
tions  for  adhering,  on  qiiedtion^  of  practice^  to  previous  de- 
cisions. We  concede  ithe  cortectness  of  3iii  •  vi6wbj  and  had 
the  attention  of  the  Court  been  called  to  the  statute,  when 
the  decision  in  Gray  r.  Eatoii  wieis  rendered,  we  should 
[382]  ^feel  coQstrained  to  follow,  in  all  eiisthxg  actions,  the 
rule  it  expresses,  however  erroneous  we  might  deeih 
it.  But  the  overlooking  of  the  statute  changes  entirely  the 
character  of  that  decision,  and  takes  from  it  all  binding  au- 
thority; and  in  point  of  fact,  it  has  not  been  followed  by  the 
profession.  Of  numerous  cases,  which  have  since  come 
before  this  Court,  where  issues  have  been  framed  and  sub- 
mitted to  a  jury,  we  are  not  aware  of  one  ia.which  a  Amotion 
for  a  new  trial  was  not  made,  provided  objection  waa- taken 
to  the  findings.  The  statute  has  been  uniformly  pursued  in 
this  matter.  The  present  is  thb  first  instance,  we  believe, 
since  the  decision.  in.Gray  v,  Eaton-,  in  whibh  the  moli^n  for 
a  new  trial  has  been  oniiitted.*.  '  '       ,.         -I        '    >  m! 

A  single  decision,  made  without  notice: of  the  staiute,  and 
which  in  fact  sets  the  statute  aside^  eannot  be  invoked  as 
authority,  obedience  to  which  we  are  bound  to  yield  on  the 
principle  of  stare  decisis. 

Aside  from  these  considerations,  we  are  satisfied  that  the 
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plaintiff  is  entitled  to  an  affirmance  of  the  judgment  on  the 
merits,  or  at  least,  that  the  evidence  is  not  so  clearly  against 
the  findings  as  to  justify  interference  with  them  under  the 
ruling  in  Bitter  v.  Stock,  12  Cal.  402. 

There  is  one  portion  of  the  opinion,  however,  which  should 
be  changed — that  which  refers  to  the  case  of  Walker  v.  Sedg- 
wick, 6  Cal.  192.  In  that  case  the  Court  held  that  the  regu- 
lations of  the  statute  requiring,  when  an  issue  of  fact  was 
tried  by  the  Court,  the  decision  to  be  given  in  writing,  and 
the  factd  fbuQ^  and  t)ie  conclusions  of  law  to  be  stated,  did 
not  apply  to  equity  suits.  In  our  opinion,  in  the  case  at 
bar,  we.  jntitnated  a  disposition  to  adhere  to  that  decision, 
and  we  now  modify  our  language  so  as  to  leave  the  point 
open  for  further  consideration.  "We  have  great  reason  to 
doubt  the  correctness  of  the  decision,  although  we  may  be 
required  to  follow  it,  for  the  protection  of  the  rights  of  par- 
ties in  existing  cases.  The  statute  appears  to  us  to  apply  to 
all  cases,  whether  of  legal  or  equitable  cognizance,  and  the 
sooner  we  retulrn  tO  its  simple  rules,  wherever  there  has  been 
any  depa7tu):e,  tl^e;  sooner  will  the  practice  become  uniform 
and  settled. 

Behearing  denied. 

ELLIOTT  V.  CHAPMAN  et  al. 

*  IJNDEBTAKiNa  ON  APFEiiii,  Wreit  TO  BE  Fn^ED. — The  Undertaking  on  appeal  to 
the  Supreme  Court  must,  in  all  oaftCB,  be  filed  within  five  days  after  filing  notice 
of  appeal,  and  the  Court  has  no  power  to  extend  the  time. 

Idem. — Construing  sees.  348  and  337  of  the  Practice  Act  together,  they  provide 
that  an  appeal  is  not  effectual  for  any  purpose,  unless  an  undertaking  be  filed, 
or  a  deposit  made  with  the  Clerk  within  five  days  after  filing  the  notice,  and  fail- 
ure to  so  file  the  undertaking  or  make  the  deposit  will  be  fatal  to  the  appeal,  and 
it  must  be  dismisBed. 

Appeal  from  the  Fifteenth  District. 

Motion  to  dismiss  the  appeal.    An  undertaking  was  filed 

,t. ••....,.  **  *^ 

February  .25tn. 

wi.i       lilt  J  I 

'  Followed,  Shaw  o.  Bandall,  pogt  386.    Approved,  Gordon  o.  Wansey,  19  Cal.  82; 
Canyon  Boad  Co.  v.  Lawxenoe,  3  Or.  520. 
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Bobinson,  Beatty  &  Heacock,  for  the  motion^  cited  Hastings 
V.  Halleck,  10  Cal.  31. 

Burt  &  Bhodes,  contra,  cited  Woods  v.  Forbes,  6  Cal.  62. 

'  Cope,  J.,  delivered  the  opinion  of  the  Court — Fteu),  C.  J., 
and  Baldwin,  J.,  concurring. 

In  this  case,  the  defendants  move  to  dismiss  the  appeal, 
on  the  ground  that  no  undertaking  was  filed  within  five  days 
after  the  filing  of  the  notice.  The  notice  was  filed  on  the 
third  of  February,  1859,  and  on  the  seventh  the  Court  made 
the  following  order:  "On  motion  of  attorney  for  plaintiffs, 
it  is  ordered  by  the  Court  that  plaintiffs  have  the  full  period 
of  twenty-five  days  in  which  to  file  their  undertaking  on  ap- 
peal, and  that  proceedings  herein  be  stayed  until  that  time.'* 
It  is  contended  that  the  effect  of  this  order  was  to  enlarge 
the  time  between  the  filing  of  the  notice  and  the  undertak- 
ing. If  we  did  not  consider  ourselves  bound  by  the  pro- 
visions of  the  statute,  we  should  be  inclined  to  adopt  this 
construction,  as  substantial  justice  would  undoubtedly  be 
promoted  by  it.  But  we  think  the  undertaking  must,  in  all 
cases,  be  filed  within  five  days  after  the  notice,  and  that  the 
Court  has  no  power  to  extend  the  time.  The  power  to  en- 
large the  time  within  which  an  act  is  required  to  be  done  is 
expressly  given  in  certain  cases;  but  this  is  not  one  of  the 
cases  in  which  the  power  is  given,  and  upon  the  principle 
that  expreasio  uniua  est  exclusio  alterius,  the  omission  must  be 

deemed  to  have  been  intentional,  and  the  same  effect 
[384]   must  be  given  to  *it  as  though  the  existence  of  the 

power  were  negatived  in  express  terms.  The  true 
construction  of  sec.  348  of  the  Practice  Act  is,  that  an  appeal 
shall  not  be  effectual  for  any  purpose,  unless  an  undertaking 
be  filed,  or  a  deposit  made  with  the  Clerk  within  five  days 
.  after  the  filing  of  the  notice;  and  if  this  be  the  construction, 
it  is  clear  that  the  failure  to  file  the  undertaking,  or  make 
the  deposit,  is  fatal  to  the  appeal.  The  consequence  attached 
to  the  failure  is,  that  the  appeal  shall  not  be  effectual,  and 
this  consequence  cjaa  only  bo  enforced  by  giving  full  effect 
to  the  provision  as  to  time.    If  we  hold  that  this  provision 
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is  merely  directory  to  the  parties,  nothing  is  required  to  give 
jurisdiction  to  this  Court  but  the  filing  and  service  of  the 
notice.  We  do  not  see  upon  what  principle  such  a  construc- 
tion could  be  maintained.  It  is  true,  sec.  337  provides  that 
the  appeal  shall  be  taken  by  filing  a  notice  with  the  Clerk 
and  serving  a  copy  upon  the  adverse  party,  or  his  attorney, 
but  this  section  must  be  construed  in  connection  with  sec. 
848,  by  the  provisions  of  which  an  undertaking  or  deposit  is 
absolutely  necessary  to  give  eflfect  to  the  appeal.  The  notice 
is  the  first  step  in  the  proceeding,  which  ripens  into  a  per- 
fect appeal  upon  a  compliance  with  the  terms  of  the  latter 
section. 

It  follows  that  the  motion  must  be  granted  and  the  appeal 
dismissed. 

Ordered  accordingly. 


SHAW  V.  EANDALL.* 

Appeal,  VvDmaAxrsQ  ON.—New  York  cases  commented  on  and  shown  not  to  be 
in  point  as  to  the  necessity  of  filing  the  undertaking  on  appeal  within  five  days 
after  notice  filed,  because  the  New  York  Code  fixes  no  time  within  which  the 
undertaking  mast  be  filed. 

Statute,  Pbovisions  Dibectobt. — Provisions  in  a  statute  in  regard  to  the  time 
within  which  an  act  is  required  to  be  done,  are  generally  to  be  construed  as  direo- 
tory,  but  such  a  construction  is  improper  where  a  consequence  is  attached  to  a 
failure  to  comply  with  the  statute. 

Appeal  from  the  Twelfth  District. 

Motion  to  dismiss  appeal  on  the  ground  that  the  under- 
ing  on  appeal  was  not  filed  within  five  days  after  notice  of 
appeal  filed.  The  judgment  appealed  from  was  ren- 
dered October,  28th,  1858,  and  the  ^undertaking  filed  [385] 
February  1st,  1860,  the  transcript  being  filed  in  the 
Supreme  Court  February  2d,  1860 — the  delay  in  filing  the 
transcript  being  accounted  for. 

Plaintiff — appellant — filed  his  affidavit  that  the  only  reason 
why  the  undertaking  was  not  filed  sooner,  was  that  he  always 

I  Soe  LewiH  «.  Oovillund,  Cal.  Sup.  Ct.,  Oct.  T.  1861,  not  reported;  Brady  o.  B«r^ 
ktt,  56  CaL  857.    See  2  Mont.  894. 
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supposed  he  had  filed  it  within  the  time  required  by  the 
statute,  and  was  not  aware  of  his  failure  so  to  do,  until  in* 
formed  by  the  Clerk  on  the  first  of  February,  I860,'  when  he 
called  for  the  transcript  on  appeal,  that  there- Was  ho  tiiider- 
taking  on  file;  that  he  at  once  filed  the  undert^iking,  had  al- 
ways prosecuted  the  appeal  in  good  faith,  and  had  been 
thrown  off  his  guard,  from  the  fact  that  both  plaintiff,  him- 
self, and  defendants  were  lawyers,  and  had  been  conducting 
the  case  on  liberal  principles.  Deponent  offered  to  submit 
to  such  terms  as  the  Court  might  impose,  upon  permitting 
the  undertaking  to  be  filed  nuTic  pro  tunc.  There  was  also 
an  affidavit  of  merits  in  the  appeal  by  counsel  of  appellant. 


*    V     -  * «  • 


STuz/ters,  Park  dt  Heyden/elcU,  for  the  motion.  No  brief  on 
file.  ".'     "     ■     ^  '•' 

Edmvmd  Randolph,  contra.  _ .  .   

An  appeal,  mider  our  system,  is  made  by  filing  notice  with 
the  Clerk,  and  serving  a  copy  on  the  opposite  party.  (Pr. 
Act,  sec.  337.)  The  appeal  being  made,  the  next  thing  is  to 
use  it,  and  this  is  done  by  furnishing  an  undertaking.  (Sees. 
348-52.)  An  undertaking  is  nothing  but  bail  in  error,  not 
known  to  the  common  law,  given  by  statute.  (Tidd's  Pr. 
1149.)  Writs  pf.  ei:pr,.w.pre  .iii.iU^e  Ipx  .age3,  without  bail. 
So  on  appeals  in  chancery.  The  rules  of  the  Lords  pre- 
scribe in  what  time  after  the  appeal  a  bond  must  be  given, 
or  the  appeal  will  be  dismissed.  (3  Daniell's  Ch.  Pr.  1638.) 
''The  end  of  bail  is  to  satisfy  the  condemnation  and  costs.'* 
(Jacob's  Law  Die.)  Not  to  obtain  a  writ,  but  to  abide  the 
judgment. 

Such  being  the  nature  of  the  undertal^ing'in  its  original, 
it  follows  it  in  all  its  applications,  unless  a  statute*  makes 
some  express  provision.  Our  statute  places. undertakings 
on  the  same  footing  with  bail  in  «rror.  lii  some  Stages  the 
bond  is  required  before  the  writ  of  error  iss^es^-  '(])i!(orehead 
&  Brown's  Ky.  Dig.  135)  in  others,  not.  (See  Babe  V.  Ham- 
ilton, January  term  1860,  and  cases  cited;  Wilson  v.  Allen, 
3  How.  369;  Langley  v.  Warner,  Id.  363,  where  the  Court 
declined  to  say  whether  a  new  undertaking  might  not  be  filed 
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because  there  were  no  special  circumstances.  (New- 
land  V.  Willetts,  3  Barb.  20;  Mills  v,  *TLursley,  11  [386] 
How.  131;  4  Tex.  148;  16  Serg.  &  E.  349;  5  Paige, 
532;  IBarb.  Ch.Fj:  403;  8  Paige,  197.)  The  meaning  of 
the  pifovision  requiting  the  undertaking  to  be  filed  in  five 
days  after  notice  of  app^^l,  is  that  it  shall  serve  as  a  statu- 
tory: potice  t'o  i:e)3po'n4e^t,  that  he  may  except  if  he  thinks 
propet._  ^  *     . 

Cope,  J.,  delivered  the  opinion  of  the  Court — ^Field,  0.  J., 
and  Baldwin,  J.,  concurring. 

A  motion  is  made  in  this  case  to  dismiss  the  appeal,  upon 
the  ground  that  no  undertaking  v^as  filed  within  five  days 
after  the  notice.  A  similar  motion  was  made  in  Elliott  v. 
Chapman,  ante  383,  and  we  held  that  sec.  348  of  the  Practice 
Act,  whiph  requires  an  undertaking  to  be  filed,  or  a  deposit 
made  within  4 ve  days  ^fter'the  filing  of  the  notice,  is  man- 
datory and  imperative,  and  that  a  compliance  with  its  pro- 
visions is  necessary  to  give  e£fect  to  the  appeal.  The  able 
and  ingenious  argument  of  appellant's  counsel  has  failed  to 
convince  us  that  this  section  is  susceptible  of  any  other  con- 
struction. The  case  of  Babe  v.  Hamilton,  atife  3l,  is  not  in 
point.  The  sixteenth  section  of  the  Act  concerning  Forcible 
Entries  and  Detainers  merely  provides  that  the  party  ag- 
grieved may  appeal  within  ten  days,  and  that  a  bond  shall 
be  given  containing  certain  conditions.  No  time  is  fixed 
within  which  the  bond  is  tol)e  filed,  and  no  consequence  is 
attached  to  a  failure  to  file  it.  We  held  that  the  objection 
in  that  case  did  not  go  to  the  jurisdiction,  but  was  addressed 
to  the  discretion  of  the  Court,  and  that  the  failure  to  execute 
the  bond  did  not  necessarily  defeat  the  appeal.  The  case  at 
bar  is  essentially  different.  The  undertaking  is. required  to 
be  filed  within  five  days  after  the  notice,  and  the  evident 
meaning  is  that  it  must  be  so  filed  to  render  the  appeal 
effectual  for  any  purpose.  Such  is  our  understanding  of  the 
sense  of  the  statute.  In  respect  to  the  cases  cited  from  New 
York,  it  is  sufficient  to  say  that  the  Code  of  that  State  fixes 
no  time  within  which  the  undertaking  must  be  filed.  In 
"Wilson  V.  Allen,  3  How.  Pr.  B.  369,  the  undertaking  was  de- 
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fective,  and -the  question  was  whether  the  Court  had  the 
power  to  allow  an  amendment.  Harris,  J.,  in  delivering  the 
opinion  of  the  Court,  said:  ''I  am  inclined  to  think,  after  a 
careful  examination,  that  such  an  amendment  as  is  necessary 
in  this  case,  in  order  to  conform  the  undertaking  to  the  re- 
quirements of  the  statute,  may  be  allowed  under  the  general 
power  given  to  the  Court  by  the  one  hundred  and  forty-ninth 
section  of  the  Code."  In  Langley  v.  Warner,  Id.  363, 
[387]  the  Court  of  *Appeals  refused  to  permit  an  amend- 
ment where  the  undertaking  failed  to  provide  for  the 
payment  of  costs,  and  the  decision  was  placed  directly  upon 
the  ground  of  a  want  of  power  in  the  Court.  In  the  present 
case,  there  is  no  question  as  to  the  power  of  the  Court  to 
allow  an  amendment.  No  undertaking  was  filed  within  the 
time  limited  by  the  statute,  and  the  consequence  is  that 
there  is  nothing  to  amend.  It  is  not  the  case  of  a  defective 
undertaking,  but  of  no  undertaking  at  all.  In  construing 
the  statute,  we  must  look  to  the  language  used,  and  endea- 
vor, if  possible,  to  ascertain  the  intention  of  the  Legislature. 
That  provisions  in  regard  to  time  are  generally  to  be  con- 
strued as  directory,  is  not  disputed,  but  such  a  construction 
is  improper  where  a  consequence  is  attached  to  a  failure  to 
comply.  In  such  a  case,  the  consequence  can  be  avoided 
only  by  a  compliance  with  the  statute. 

It  follows  that  the  motion  must  be  granted  and  the  appeal 
dismissed.     Ordered  accordingly. 


VALENTINE  et  al.  v.  STEWAET  et  al. 

'  New  Tbial,  AuzyDVEirr  of  Statemznt.— A  statement  on  motion  for  a  new  trial, 
regularly  settled  and  signed  by  the  Judge,  and  containing  all  the  grounds  of  the 
motion,  but  without  any  specification  thereof,  may  be  amended  by  the  Judge,  so 
as  to  insert  a  specification  of  the  grounds  of  the  motion,  after  the  time  for  filing 
a  statement  has  passed^ 

IpEM.  —  Such  an  amendment,  adding  no  facts  or  exoeT>tions.  cannot  affect  the 
merits,  and  its  allowance  is  in  furtheranoe  of  Justice,  and  matter  of  discreticm, 
not  of  power. 

* .   ■  «>-  '  -  - 

>  Approipedt  Lgucks  v^  Edmondson,  18  Cal.  204;  Hutton  v.  Beed,  25  Cal.  489. 
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*  AoBEEKZNT  AoAiNST  PuBLio  PoLiCY,  NOT  ENFORCED. — ^Theie  Were  pending  before 
the  Board  uf  U.  B.  Land  Commissioners  three  cases — No.  558,  Nos.  45  and  812. 
The  ckimauts  in  No.  558  entered  into  a  written  agreement  with  Y.,  the  claimant, 
and  B.,  his  attorney  of  record  in  cases  Nos.  45  and  812,  by  which  the  former 
agreed  to  pay  to  Y.  a  certain  portion  of  the  proceeds  of  the  sales  of  that  portion 
of  the  claim  No.  558,  known  as  the  Miranda  claim,  the  parties  agreeing  to  appoint 
an  agent  to  go  on  and  make  sales.  Contemporaneous  with  this  agreement  was 
another  between  tlie  same  parties,  by  which  Y.  and  B.  agreed  to  withdraw  and 
discontinue  claims  Nos.  45  and  812  before  said  Board,  and  also  to  cause  to  be  with- 
drawn  the  depositions  of  Theodore  Bliranda  and  Francisca  Miranda,  taken  befoi'6 
a  Commissioner  in  said  case  No.  538,  and  on  file  therein;  and  to  use  their  ''best 
endeavors  to  procure  the  confirmation  of  said  claim  No.  553."  B.  was  the  attor- 
ney for  tho  .Viranda  claim,  which  was  for  the  same  land  as  claim  No.  558.  To 
defeat  claim  No.  558  he  acted  for  the  U.  S.  Law  Agent,  in  taking  said  depositions, 
which  were  important  to  the  Government  in  defeating  claim  558,  and  he  attempted 
to  carry  out  his  agreement  to  withdraw  said  depositions— though  he  was  not 
directly  retained  by  the  Government.  Y.  and  B.  sue  for  the  specific  execution  of 
the  agreement.  Heldt  that  such  agreement  is  against  public  policy,  and  cannot 
be  enforced;  that  B.  could  not,  without  a  violation  of  his  duty  to  the  Government 
as  an  attorney,  carry  out  such  agreement. 

Attobney,  Comtb\ct  Against  Pcblio  Policy. — ^An  attorney  after  once  acting  as 
such  in  the  prosecution  of  a  suit,  and  having  opportunities  for  knowing  the  facts 
of  his  client's  case,  cannot  go  over  and  render  assistance  to  the  adverse  side,  and 
then  enforce,  in  a  Court  of  equity,  a  contract  based  on  such  assistance. 

Idbu,  Duty  as  to  ezs  Client. — An  attorney,  when  acting  for  his  client,  is  bound 
to  the  most  scrupulous  good  faith.  Even  where  the  attorney  purchases  the  sub- 
ject of  the  suit,  the  client  may  set  the  purchase  aside  at  will,  unless  tlie  attorney 
show  by  clear  and  conclusive  proof,  that  no  advantage  was  token,  that  everything 
was  explained  to  the  client,  and  that  the  price  was  fair  and  reasonable. 

Aobeement  Against  Public  Policy  Yon>.  —  BeUi,  further,  that  the  depositions 
having  become  regularly  a  part  of  the  records  of  the  Land  Commission,  and  the 
Government  being  thus  entitled  to  use  them,  like  other  public  archives,  the 
agreement  to  withdraw  them,  and  thus  to  interpose  obstacles  to  the  exercise  of 
this  right  of  the  Government,  is  contrary  ix)  public  policy  and  void,  and  this, 
whether  the  depositions  were  true  or  false,  or  whether  the  Government  would  be 
benefited  or  not  by  their  possession. 

Ideu. — ^There  is  no  difference,  in  principle,  between  a  contract  to  keep  a  witness 
out  of  the  way,  and  an  agreement  to  suppress  and  get  from  the  archives  or  offices 
of  the  Government  a  deposition— a  knowledge  of  which  may  be  important  to  the 
Government.  * 

>  Aob£E3Cent,  Pabt  Yon>  is  Yom  in  TOTo.->If  any  part  of  the  consideration  of  an 
agreement  bo  void,  as  against  public  policy,  the  whole  contract  fails. 

Action,  DisaassAL  by  Coubt. — Courts  should,  of  their  own  motion,  dismiss  a  case 
based  upon  a  consideration  which  contravenes  public  policy,  whether  the  parties 
to  the  suit  take  the  objection  or  not. 

Appeal  from  the  SeYenth  District. 

Tlie  facts  appear  in  the  opinion  of  the  Court*    Plaintiffs 
appeal. 


I  Cited.  Davis  o.  Mitchell,  84  Cal.  90.  «  Cited,  Gmrlington  o.  Priest,  13  Fla.  56& 
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Shafter  &  Heydenfddiy  for  Appellants. 

I.  The  facts  set  up  in  this  bill  were  sufficient  to  entitle 
the  plaiDtiflfs  to  a'decred  of  sp'edific  performance — ^a  contract 
made  by  the  defendants  in  favor  of  t^e  pilaintiffs,  concerning 
land,  and  Various  breaclies  of  that  contractl  It  has  at  no 
time  .^een  contende^l  that  the  facts  alleged  did  not  sustain 
the  prayers  for  relief ;  and  as  the  Court: below  was  with  us 
on  this' point,  we  need  riot  argue  it  herd.  The  cbiltract  and 
breaches] were  admitted  by  tjie  answers,  and  unless  the  mat- 
ters  s6t  lip  in  the  answers  were  sufficient  to  avoid  the  case 
made  in  the  bill,  the  plaintiffs  were  entitled  to  a  decree. 

II.  The  defendants  set  up  various  allegations  of 
£389]  fraud,  mistake,  *etc.,  in  respect  to  the  plaintiffs'  title. 
Ail  these  defences  were  bad  in  law,  and  the  plaintiffs 
were  entitled  to  the  decree  prayed  for  upon  the  pleadings 
alone.  As  the  Court  below  were  with  us  also  in  this  respect, 
we  need  not  argue  this  point. 

III.  The  evidence  introduced  by  the  plaintiffs  fully  sus- 
tained the  allecatiohs  of  their  complaint.     The  evidence  iu- 
troduced  by  the  defendants  entirely iailed  to  sustain  the  alle 
gations  of  their  answers  in  avoidance  of  the  plaintlffij'  case. 

Upon  the  pleadings  and  proof  the' plaintiffs  were,  there- 
fore, entitled  to  a  decree  in  their  favor,  and  on^  this  point 
also  the  Court  belcVw  wati  S^ithHhein;'    ' 

IV.  But  the  Court  below  founded  its  decree  upon  sup- 
posed fact  or  facts,  nowhere  alleged  in  the  pleadiiigs. '  This 
was  clearly  erroneous.  A  Courif;  of  equity  cannot  found  its 
decree  upon  a  fact  not  alleged  in  the  pleadings,  however 
clearly  it  may  be  made  out  in  the  evidence.  (Insham  v. 
Child,  1  Brown,  92;  Sydney  v,  Sydney,  3  P.  Wms.  264; 
Whaley  v.  Norton,  1  Vt.  483;  Clarke  v.  Turton,  11  Ves.  240; 
De  Tastel  v.  Le  Taverner,  1  Keene,  170;  Hallv.  MaltV,  6 
Price,  240;  Mulkholand v.g:etidriok,vl:WQHoyi  3S9;   Farrel 

V. ,  1  Molloy,  353;  Malcine  v.  Scott,  3  Hare,  63;  Whitely 

V,  Martin,  3 1?ea'v.2S6;  Graham  t;.  dliVer,'3  Beav.  124;  Fitz- 
gerald V.  O'Flaherty,  1  Molloy,  347;  Smith  v.  Buruham,  3 
Simons,  612;  James  v.  McKennon,  6  Johns.  562;  Forsyth  v. 
Clarke,  3  Wend.  653;   Stuart  v.  Mech.  &  Farms.  Bank,  19 
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Johns.  505;  Beach  v.  Fulton's  Bank,  3  Wend.  584;  Wright 
v.  Dame,  22  Pick.  55;  Shelby's  Ex'rs.  v.  Shelby's  Devisees, 
1  B.  Mon.  278;  Thompson  v.  Thompson,  2  B.  Mon.  174; 
Wesley  r.  Thomas,  6  Harris,  224;  Watkinstx.  Stocket  Adm'rs., 
6  Harris,  435;-  Booth  ^ti.  Booth,  3  Litt.  67;  "Goveiineur  v. 
Elenendorf,  5  J.  G.  E.  82;  Carn^al  v,  Banks,  10  Wh^at.  189; 
Crocker  vi  H^gins,  7  Conn.  342;  OBiick  et  al.  v.  McCaugh ty, 

5  Men.  220;  Morrison^s  Ex'j-s.  v.  Hart,  2  Bibb,  7;  Limaster 
V.  BurciLhairdt,  2'Bii)b,  26;  Smith  t;.  Smithy  4  J.  Gh.E.  286; 
1  Coun^  734;  Ontario  Bank  V,  Hoot,  3  P^ige,  478;.  Gaylord 
V.  Couch,  5  Day,  229;  Gregory  u.  Powers*  Heirs,  3  Litt.  339; 
Go  wen  v.  Price,  1  Bibb,  175;  Parrys  W  Mansfield,  6  Sim- 
mons, 585;  Gordon  v.  Gordon,  3  Swanston,  472;  Parkhurst 
V.  Van  Cortlandt,  14  Johns;  42^  Eat-rs-  of  'Everton  v.  Miles, 

6  Johns.  142;  Lyon  v,  Tallmage,  14  Johns.  516;  Denn  v. 
Mason,  4  Conn.  428;  West  i;.  Hall,  6  Harr.  &  J.  223;  Smith 
V.  Clarke,  12  Ves.  480;  Williams  v.  Llewellyn,  2  Younge  &.  J. 
69;  Stanley  v.  Bobinson,  1  Buss.  &  M.  529;  Holden  v. 
Heame,  1  Bear.  445.) 

*V.  The  facts  assumed  by  the  Court  below  as  the  [390] 
foundation  ofMt^  opifaion  an4.  judgmehi  are  neither 
alleged  in  the  pleadings  nor  made. out ^in ' fhe(  evidence. 
(Phil.  Ev.,  Cowen  &  Hill's  Notes,  3  vol.  459,  note  285; 
Greenl.  Ev.,  sec.  41;  McLeod  v,  Wakely,  ^  C.  P.  322;  6 
Mon.  116;  Greenl.  Ev.,  sec.  35;  Brightley's  Dig.  112-37;  1 
Greenl.  Ev.,  sec.  40;  Story  on  Agency,  sec.  462-478;  Mc- 
Leod V.  Wakely,  3  C.  &  P.  311;  Hurne  v.  Long's  Eeps.,  6 
Mon.  116;  Eex  v.  Inh.  of  Tuyning,  2  B.  &  A.  336;  10  Adol. 
&E.  248;  Chitty.on  Cont.  675;  Henden  v.  Simpson,  2  P. 
Dow,  731;  10  A.  &  E.'821;  Edwards  v.  Grand  Junction  R.R. 
Co.,  7  Sim.  387;  1  Mylni  &  C.650;  Simpson  ti.  Lord  How- 
den,  1  Keen,  583;  S  C  on  appeal,  3'MyIne  AC.  101;  Vaux- 
hall  Bridge  v.  Earl  Spencer,  2  Madddx,  527;..S.  Q.  on  appeal, 
1  Jac.  64;  Chitty  on  Cont.  59;  1  Par.  on  Cdnt.  -382,  383.) 

A  doubtful  matter  of  public  policy  is  not  sufficient  to  in- 
validate a  contract.'  An  agreement  is  not  .void  on  this 
ground  unless  it  expressly  and  unquestionably  contravenes 
public  policy,  and  be  manifestly  injurious  to  the  interest  of 
the  State.     (Chitty  on  Cont.  663;  2  Burg.  242;  9  Mon.  464; 
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1  Ball  &  B.  338;  Chitty  on  Cont.  659;  Id.  79;  Goldshede  v. 
Swan,  lExch.  154;  2  Par.  Cont.  78;  Ex'rs  of  Chamber  v. 
Smith,  3  Desau,  12;  Bartin  v.  Bush  ton,  4  Desau,  373;  Shel- 
by's Heirs  v.  Shelby's  Devisees,  Coke,  181;  Meredith  v. 
Meredith,  1  A.  L.  Marsh,  600;  3  Cowen  &  Hills;  Phil,  on 
Ev.  459,  note  285;  Id.  649.) 

YI.  But  it  is  contended  that  an  exception  exists  in  respect 
to  contracts  against  public  policy,  and  that  whenever  it  ap- 
pears to  a  Court  that  a  contract  which  is  brought  before  it 
is  against  public  policy,  it  will  refuse  to  entertain  any  suit 
upon  it. 

There  is  no  such  exception.  It  is  true,  that  when  it  so 
appears  to  the  Court,  the  Court  will  eject  the  cause;  but 
then,  nothing  appears  to  the  Court  that  is  not  on  its  record. 
But  if  it  is  meant  to  assert  that  a  Court  will  decide  a  con- 
tract to  be  turpis  contractus,  when  no  fact  is  alleged  upon  the 
record  which  makes  it  so,  there  is  no  foundation  for  the  as- 
sertion. Nearly  all  the  cases  which  we  have  cited  are  cases 
where  it  was  urged  that  the  contract  was  illegal  on  the 
ground  of  fraud  or  some  other  wrong,  and  many  of  the  cases 
are  those  in  which  it  was  alleged  that  the  contract  was  void, 
as  against  public  policy. 

VII.  The  Court  below  erred  in  the  principles  of  law  upon 
which  it  based  its  decree.  (Johnson  i;.  Marriott,  2  Dowl. 
P.  C.  343;  4  Tyr.  78;  2  M.  &  Scott,  568;  1  Jacob,  300;  8 

Sim.  262;  19  Ves.  261;  9  Bing.  1.) 
[391]  *But  even  if  the  evidence  of  the  two  depositions  is 
received,  and  the  fullest  effect  given  to  it,  there  is  no 
turpis  contractus  proved.  A  contract  may  be  unlawful  on 
either  of  three  grounds.  1.  That  the  thing  promised  is 
forbidden.  2.  Or  if  that  is  not  forbidden,  then  that  the 
consideration  is  forbidden.  3.  Or  if  neither  are  forbidden, 
then  on  the  ground  that  neither  the  consideration  or  promise 
can  be  executed  by  the  party,  by  reason  of  his  peculiar 
character  or  position. 

The  contract  here  is  free  of  illegality  on  all  of  these 
grounds.  There  is  no  pretence  of  any  illegality  in  the  con- 
tract set  up  in  the  complaint;  but  it  is  contended,  that  the 
contract  set  up  in  the  answer  forms  the  consideration  of  the 


April,  I860.]  Valentine  v.  Stewart.  392 

other,  and  that  one  of  the  promises  contained  in  it  is  illegal. 
But  nothing  in  this  contract  is  illegal. 

1.  The  promise  of  Brooks  to  discontinue  the  Miranda 
claim  is  not  forbidden.  No  public  policy  required  its  prose- 
cution; its  discontinuance  could  work  no  harm  to  the  Gov- 
ernment— ^all  the  harm  would  fall  on  the  head  of  the  claimant. 

2.  The  agreement  to  withdraw  the  depositions  was  not  un- 
lawful in  itself.  The  agreement  was,  in  effect,  to  move  for 
leave  to  withdraw.  The  making  of  such  a  motion  is  not  for- 
bidden. It  is  not  a  malum  in  se.  It  is  not  a  malum  prohibi- 
tum. It  might  be  unwise,  bootless,  impracticable,  but  it 
was  not  unlawful. 

3.  But  it  is  said,  that  although  the  act  was  lawful  in  itself, 
still  the  promise  to  perform  it  was  unlawful,  because  the  in- 
tention of  it  was  to  suppress  evidence.  It  is  of  no  moment 
with  what  intention  a  man  agrees  to  do  a  lawful  act.  But 
there  could  have  been  no  intention  to  suppress  evidence,  for 
the  depositions  were  not  evidence.  It  was  a  fraud  upon  the 
Court  and  the  party  to  take  and  file  them,  and  their  removal 
was  remedial  of  that  wrong.  Nor  can  it  be  said,  that  the 
agreement  had  for  its  object  to  suppress  a  clue  to  testimony, 
for  this  assumes  that  the  clue  was  a  secret  clue,  known  only 
to  the  confederate.  But  the  Commissioner,  Lott,  took  the 
depositions,  and  the  Law  Agent  was  present  on  behalf  of 
the  Government,  and  besides,  the  application  was  to  be 
made,  aiid  was  made,  at  a  public  session  of  the  Board,  when 
the  attention  of  the  Law  Agent,  and  of  all  the  JBoard  was 
particularly  directed  to  them. 

If,  then,  there  was  any  illegality,  it  must  be  on  the  ground 
that  Mr.  Brooks  stood  or  had  stood  in  a  position — bore  or 
had  borne  a  character  that  made  it  unlawful  for  him  to 
agree  to  discontinue  the  suit,  and  withdraw  the  depositions, 
though  it  might  have  been  lawful  for  another.  It 
*is  not  contended  that  he  could  not  agree  to  withdraw  [392] 
the  Miranda  claims,  but  it  is  contended  that  he  could 
not  agree  to  withdraw  the  depositions  in  the  Ortega  suit — 
for  he  stood,  or  had  stood  in  a  position  of  public  trust;  he 
had  himself  acted  as  Law  Agent  in  taking  the  depositions. 
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He  bad  acted  for  the  Goyemment  in  the-case,  in  the  matter 
of  taking  the  depositions. 

It  is  not  pretended  that  he  was  ever  Law  Agent  de  jure; 
neither  was  he  Law '  Ageiit  de  /dcto.  (Wilcox  r.  Smith,  5 
Wend.  431;f  Plytoouth  v.  Painter,  17  Conn.  585.)  He  "did 
not  ex^coi^e  the  ofl&ce" — "undercolor  of  an  appointment, 
by  the  appointing  power;"  nor  was  there  that  "public  ac- 
quiescence" which  the  rule  requires. 

Affirmatively,  he  was  what  his  acts  import — ^not  general 
employer  and  general  employee,  even  in  that  suit,  but  special 
employee  in  a  particular  transaction.  But  even  that'limited 
service  so  performed  for  the  agent  was  not.  !sem6e' Tendered 
in  the  casA».but.  out.of 'itj.\  :NdrlwAs.'tl\6  service  performed 
for  tbeKS-oyernm'eiit,  dr  in  aid  'of  the  law  or  of  its  just  ad- 
ministratioii,  for  {he  depositions  were  illicit,  and  they  were 
illicitly  tberd  againsb  the  law,  and  therefore^  against  the  will 
of  the  Qdvedrnment — subversive  of  public  justice,  instead  of 
being  prdmotive  of  it;  against  public  policy,  instead  of  fol- 
lowing its  lead.  It  was  not  for  the  Governmient,  for  another 
reason,  it  never  could  be  beneficial  to  it.  It  follows,  there- 
fore, that  Brooks  never  did  occupy  the  positioil  'which  the 
Court  below  assigned  him.  In  all  that  h6  did,  he  acted  as 
the  attorney  of  Valentine.        <  :     '  -  " 

It  does  not  follow  from  these'  f acts^,  that  the  plaintiff  was 
associated  with  the  Law  Agent,  or  that  any  trust  or  confi- 
dence [was 'fepds^d  in  him,  or  that  he  was  retained  generally 
in.  t)i9;^<c^e*.  .  The  giving  of  the  notice  in  the  name  of  the 
Law  Agent,  and  at  his  request,  was  a  mere  clerical  act,  which 
implies  no  confidence  or  trust.  He  was  bound  to  do  thaiiact 
properly,  but  he  was  under  no  obligation  whatever  tolfender 
any  other,  or  even  that  service,  a  second  time^  '  He  had  a 
perfect  right  to  accept  employment  fromj-the^  other  side  the 
next  moment.  So  in  regard  to ;tke  {attending  for  him  on  the 
examination  of  the  two.witik^sses.  It  was  a  mere  friendly 
act,  which  any  lavj^f  renders  for  another  whenever  that 
other  hap^pcCds  td  be  engaged  otherwise,  and  we  do  not  see 
bow'ageneral  retainer  in  the  cause  can  be  presumed  from  it. 

But  if  it  should  be  conceded  that  Brooks,  by  serving  the 
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notice,  and  taking  depositions  at  the  Agent's  request,  after 
the  case  was  finally  submitted  to  the  Board,  acted  for 
the  Government,  the  question  comes,  *didany'relai  [393] 
tion  of  trust  exist  at  the  dute  of  the*  contract?  That 
is  the  factum  prblxtrvdturh,  and  they  have  the  burden.  They 
cannot  sHbw  ihai  such  relation  then  existed,  for  they  have 
not  shown  that  a  relation  ever  existed,  giving  rise  to  a  pre- 
sumption of  continuance.  What  is  a  relation  or  status? 
Permanency  is  of  the  essence  of  it — ^as  the  relation  of  father 
and  son,  husband  and  wife,  guardian  and  ward,  etc.  The 
presumption  of  continuance  goes  upon  a  status  proved^  {1 
Greenl.  on  Ev.,  sees.  41,  42;  McLeod  v.  Wak^l^yl  S'C.  &  P.; 
14  E.  0.  L.  322,  311.)  But  the  presumption  of  innocence 
overcomes  even  this.  ^ '     J    ■  '    -j?  *  •  •  '      •  • ' 

If  it  could  be  presumed  from  thede  two  acts  that  the  plain- 
tiff was  retained  generally,  as  ad  associate  of  the  Law  Agent, 
upon-  iii^  Jdays  -of '  ttffe  happening' of  ih^se  acts,  the  Court 
cannot  tlierefrom  presume'  that"  the  relainer  continued.  On 
the  contrary,  thie  Court  is  bound  to  presume  that  that  con- 
nection had  termii^te^.  We  admit  that,  as  a  general  rule, 
a  conditioh  sliown  to  exist  once  is  presumed  to  continue, 
but  this  presumption  gives  way  before  the  presumption  of 
innocence.  But  here  a  dissolution  of  the  relation  is  praved. 
Brooks  elected  to  dissolve  it,  and  gave  the  Agent  notice  in 
fact.  The  Law  Agent  made  no  objection.  He  responded  to 
it,  by  recognizing  and  dealing  withhrkn^ad  *4n  adversary. 

But  assuming  that  Brooks  was  under,  some  sort  of  obliga- 
tion as  to  the  depositions/ ^however  slight  and  shadowy,  the 
cnntract..'Vvicnild"noft;  even  then,  be  unlawful,  unless  it  was 
understood  that  the  removal  was  to  be  efifected  by  violence 
or  guile.  But  there  is  no  pretence  that  the  removal  was  to 
be  effected  by  unlawful  means.  This  is  not  to  be  presumed, 
and  the  burden  of  proof  is  on  the  defendants.  It  was  to  be 
done,  and  was  done  in  public  session  of  the  Board,  and 
Howard  approved  of  the  course  pursued.  The  Law  A'^ent 
was  present  for  the  Government,  not  objecting 'to  the  right 
or  propriety  of  Brooks'  making  the  motion,  but  opposing  it 
on  its  merits. 
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2>.  0.  Shattucky  for  Bespondents. 

I.  If  any  part  of  the  eotire  considei^atioD  of  a  contract  is 
illegal,  or  against  sound  morals,  or  public  policy,  the  whole 
is  void.  (Crawford  v.  Morrill,  8  Johns.  253;  Carleton  v. 
Whitcher,  5  N.  H.  196;  Hinde  v.  Chamberlin,  6  Id.  225; 
Armstrong  v.  Toler,  11  Wheat.  258;  Donallen  v.  Lennox,  6 
Dana,  91;  Himeburg  v.  Summer,  9  Vt.  23;  1  Chitty's  Pr, 
832-836;  Howden  v.  Simpson,  10  Adol.  &  E.  821;  Abbe  v. 

Marr,  14  Cal. 
[394]  ^11.  A  Court  is  the  guardian  of  sound  morals  and 
public  policy,  as  it  is  of  its  own  jurisdiction,  and 
whenever  it  is  called  upon  to  enforce  a  contract,  which  upon  ■ 
its  face  or  by  the  evidence  adduced,  is  found  infringing  upon 
either  of  them,  it  will  be  noticed,  and  the  Court  will  refuse 
its  aid  to  enforce  it.  (Barth  v.  Nutt,  4  Pet.  184;  Craig  v. 
Missouri,  Id.  410;  Viser  v.  Bertrand,  14  Ark.  [1  Barber] 
269-277;  Holman  v.  Johns.  1  Cowp.  343;  Niles  v.  Clarke,  20 
Wend.  30,  31, 32,  24;  Thalimer  v.  Brinkerhoff,  20  Johns.  384.) 

III.  The  contract  now  sought  to  be  enforced  is^  against 
public  policy  and  sound  morals,  and  is  void.  (Comyn  on 
Cont.  53,  citing,  1  Leonard,  180;  Woods  v,  McCann,  6  Dana, 
266;  Fuller  v.  Dana,  18  Pick.  472;  Pingay  v.  Washburn,  1 
Ark.  264;  Sharpe  v.  Teese,  4  Ealst.  352;  Craig  v,  Missouri, 
4  Pet.  410;  Bartle  v.  Colman,  4  Id.  184;  Golick  v.  Ward,  6 
Halst.  87;  Chitty  on  Cont.  573.) 

Crockett  <&  Crittenden,  also  for  Respondents. 

The  only  question  is,  whether  the  fact  appearing  by  evi- 
dence properly  given  under  the  issues  raised  by  the  plead- 
ings, that  the  consideration  was  an  immoral  one  and  the  con- 
tract one  which  is  against  public  policy,  the  Court  should 
refuse  to  enforce  performance  where  the  objection  is  not 
specifically  raised  and  made  a  ground  of  defence. 

Upon  that  question,  we  submit  that  the  authorities  here- 
tofore cited  by  respondents  are  conclusive.  As  Lord  Mans- 
field says  in  Holman  r.  Johnson,  Cowp.  343:  **The  principle 
of  public  policy  is  this — Ex  dolo  mcdo  non  oritur  actio.^' 

Where  the  objection  exists  and  comes  to  the  notice  of  the 
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Court,  the  defendant's  express  waiver  of  it  would  be  in- 
efifectual. 

It  is  not  bis  interest  wbicb  the  Court  seeks  to  protect.  It 
only  is  to  yindicate  the  law  and  enforce  sound  morality. 

The  distinction  which  exists  between  cases  of  this  sort 
and  those  in  which  there  is  fraud  upon  the  rights  of  the  in- 
dividual alone,  is  perfectly  clear. 

In  the  latter  class  of  cases,  the  fraud  is  a  defence  only 
when  it  is  made  one  by  the  pleadings,  and  it  may  be  waived 
by  the  defendant,  and  is  waived  when  not  distinctly  set  up. 

Many  authorities  are  quoted  in  appellants'  brief,  to  the 
point  that  fraud  is  not  to  be  presumed,  but  that  innocence 
is  presumed  till  rebutted.  But  it  never  was  intimated  as  a 
principle  of  law  that  innocence  was  to  be  presumed 
when  fraud  was  proven.  The  respondents  rely  *upon  [395] 
no  presumptions,  but  upon  positive  and  satisfactory 
proof,  or  rather,  the  Court  below  decided  not  upon  presump- 
tion but  proof. 

The  idea  that  Brooks  appeared  for  Valentine  is  prepos* 
terous.  Valentine  was  not  a  party,  and  the  Board  had  re^ 
fused,  they  say,  to  allow  him  to  become  a  party.  There 
were  but  two  parties — Charles  White  on  one  side,  and  the 
United  States  on  the  other.  Brooks  certainly  did  not  appear 
for  White.  He  must  therefore  have  represented  the  United 
States. 

It  is  wholly  immaterial  whose  interest  he  was  serving  by 
his  appearance,  or  who  paid  him  for  it.  In  a  controversy 
between  A  and  B,  it  may  be  C's  interest  that  A  should  suc- 
ceed; suppose  that  interest  should  induce  him  to  employ 
counsel  to  appear  for  A,  and  counsel  so  employed  and  paid 
by  C  should  appear  and  conduct  A's  suit,  would  the  same 
counsel  be  permitted  to  swap  sides  and  agree  to  undo  all 
that  he  had  done  for  A,  merely  because  he  had  become  A's 
counsel  under  the  employment  of  C  and  for  C's  interest? 

It  is  unnecessary  to  follow  the  appellants'  counsel  through 
his  several  ingenious  subdivisions  of  the  grounds  of  the 
illegality  of  a  contract.  The  Court  will  perceive  that  tlie 
mode  of  reasoning  there  indulged  in  would  enable  a  person 
to  prove  anything.     In  reply  to  the  whole  of  it,  we  say  the 
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contract  on  the  part  of  Brooks  was  unlawful,  because  be 
undertook  to  do  that  which  he  was  prohibited  from  doing  by 
law,  and  by  eveiy  principle  of  fairness  and  honesty.  He 
had  been  the  attorney  of  the  United  States:  in  that  capacity 
he  took  the  depositions,  and  he  agreed  to  support  them. 
Ingenuity  is  absolutely  wasted  in  attempting  to  uphold  such 
a  contract. 

We  do  not  contend  that  he  was  ever  Law  Agent  dejitre,  or 
de  facto,  but  that  he  was  the  attorney  of  the  United  States. 
It  makes  no  difference  whether  the  United  States  ever  had, 
or  had  not,  any  Law  Agent,  nor  whether  Brooks  had  author- 
ity to  appear  or  not.  He  did  in  fact  appear,  and  he  is 
estopped  by  his  own  act  from  saying  that  he  was  not  the 
attorney  of  the  Government  in  this  matter. 

Notwithstanding  the  appellants'  counsel  have  cited  author- 
ities upon  the  point,  we  shall  not  discuss  the  question 
whether  or  not  an  attorney  who  has  been  employed  by  one 
party  and  conducted  his  cause,  can  accept  a  retainer  and 
appear  for  the  other  side,  or  whether  if  he  should  do  so  it  is 
only  a  matter  between  himself  and  his  former  client,  but  not 
in  violation  of  any  rule  of  public  policy  or  fair  dealing.  If 
the  rale  be  as  stated  by  appellants'  counsel,  it  is  time 
[396]  it  should  be  changed,  and  we  *feel  assured  it  would 
be.  But  we  apprehend  that  this  Court,  in  declaring 
such  not  to  be  the  rule,  will  only  be  doing  what  has  often 
been  done  before. 

On  motion  to  reject  the  statement,  Cope,  J.,  delivered  the 
opinion  of  the  Court — Field,  C.  J.,  and  Baldwin,  J.,  con- 
curring. 

A  motion  is  made  in  this  case  to  reject  the  statement  on 
the  motion  for  a  new  trial.  The  judgment  was  rendered  on 
the  eighteenth  of  October,  1858,  and  within  two  days  there- 
after plaintiffs  served  a  notice  of  their  intention  to  move  for 
a  new  trial.  On  the  fourth  of  December,  a  statement  on  the 
motion  for  a  new  trial  was  settled  and  signed  by  the  Judge, 
and  this  statement  being  regular  on  its  face,  the  signature  of 
the  Judge  is  presumptive  evidence  of  the  regularity  of  the 
previous    proceedings.      To   rebut  this  presujjaption,   and 
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establish  the  invalidity  of  the  statement,  the  defendants 
bring  up  a  bill  of  exceptions,  subsequently  signed  by  the 
Judge,  showing  that  the  original  statement  did  not  contain 
a  specification  of  the  grounds  of  the  motion,  and  that  such 
specification  was  inserted  by  way  of  amendment,  after  the 
time  for  filing  a  statement  had  elapsed.  Passing  by  the 
question  as  to  the  admissibility  of  this  mode  of  assailing  the 
statement,  we  think  the  bill  of  exceptions  fails  to  disclose 
any  error  or  omission  afiecting  its  validity.  The  original 
statement  was  incomplete,  but  it  was  not  a  nullity.  It  was 
perfect  except  in  the  particular  referred  to,  and  contained, 
in  fact,  all  the  grounds  of  the  motion.  It  omitted  merely 
the  formal  requisite  of  a  specification  of  those  grounds.  In 
that  respect  alone  it  was  amended;  not  a  fact  or  exception 
was  added.  Nothing  additional  was  interposed  that  could 
in  any  manner  affect  the  merits  of  the  motion.  The  amend- 
ment was  clearly  in  furtherance  of  justice,  and  its  allowance 
by  the  Judge  was  a  matter  of  discretion,  and  not,  as  we 
think,  a  question  of  power.  Johnson  v,  Whitlock,  3  Kern. 
344,  is  a  strong  case  in  support  of  this  position.  The  Court 
say:  *'If  this  statement  has  been  imperfectly  made,  we  have 
no  doubt  of  the  power  of  the  Supreme  Court  to  direct  a  re- 
settlement, and  reform  the  proceedings  in  any  manner  not 
inconsistent  with  the  actual  finding  of  the  Judge  or  referee 
upon  the  facts.  The  facts,  as  found,  cannot  be  changed  and 
found  differently;  nor  can  leave  be  had  to  insert  exceptions 
never  in  fact  taken;  but  within  these  limitations  it  will  always 
be  proper  to  move  in  the  Supreme  Court,  not  to  turn  the 
case  into  a  bill  of  exceptions — a  proceeding  which  has 
no  existence  under  the  code — nor  into  a  ^special  ver-  [397] 
diet,  but  so  to  amend  the  case  itself  as  to  fitly  present 
the  questions  which  are  to  be  examined  in  this  Court." 

It  follows  that  the  statement  was  properly  made  and  set- 
tled, and  the  motion  to  reject  is  denied. 

On  the  merits,  Baldwin,  J.,  delivered  the  opinion  of  the 
Court — Cope,  J.,  concurring. 

This  is  a  case  of  more  than  ordinary  importance,  and  pre- 
sents features  of  peculiar  interest.     The  plaintiffs  file  a  bill 
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for  the  specific  execution  of  a  certain  agreement,  which  they 
set  out.  Upon  th^  pleadings  and  proof,  the  District  Judge 
dismissed  the  bill,  upon  the  ground  that  the  agreement,  as 
disclosed  in  the  proofs  and  the  facts  connected  therewith, 
showed  that  the  contract  sought  to  be  enforced  was  in  con- 
travention of  public  policy  and  void,  and  that  the  Court 
would  refuse  to  execute  it,  though  this  defence  was  not  spe- 
cifically or  otherwise  set  up  in  the  pleadings. 

The  agreement  set  up  in  the  complaint  is  as  follows: 
"Memorandum  of  agreement  made  this  twenty-ninth  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  fifty-five,  between  James  F.  Stewart,  G.  B.  Post, 
George  F.  Upham,  Joseph  A.  Post,  Volney  E.  Howard,  and 
E.  O.  Crosby,  representing  and  prosecuting  claim  No.  558, 
before  the  United  States  Land  Commissioners  for  settling 
private  land  claims  in  California,  parties  of  the  first  part, 
and  Thomas  B.  Valentine,  claimant,  and  Benjamin  S.  Brooks, 
Esq.,  Attorney  of  Becord  in  cases  Nos.  45  and  812,  on  the 
docket  of  said  United  States  Land  Commissioners,  parties 
of  the  second  part. 

**The  said  parties  of  the  first  part,  for  and  in  considera- 
tion of  the  sum  of  one  dollar  to  them  in  hand  paid,  and  of 
divers  other  good  causes  and  considerations  them  thereunto 
moving,  have  covenanted,  promised  and  agreed,  and  by  these 
presents  do  covenant,  promise  and  agree  to  and  with  the  said 
parties  of  the  second  part,  their  executors,  administrators, 
and  assigns,  in  manner  and  form  following:  That  upon  re- 
quest after  the  execution  of  this  indenture,  they  will  appoint 
an  agent  to  make  sales  of  land  described  in  said  claim,  and 
after  deducting  expenses,  all  moneys  received  for  said  lands 
shall  be  divided  as  follows:  For  the  sale  of  that  portion  of 
the  claim  known  as  the  lower  half  of  the  Miranda  claim,  one- 
third  of  all  moneys  received  shall  be  paid  over  to  Thomas 
B.  Valentine,  for  the  benefit  of  whomsoever  it  may  concern; 
and  for  the  sale  of  the  balance  of  the  claim  No.  558, 
[398]  one-half  of  the  ''proceeds  shall  be  paid  over  to  Thomas 
B.  Valentine,  for  the  benefit  of  whomsoever  it  may 
concern.  And  we,  the  parties  of  the  first  part,  agree  with 
each  other^  that  we  will  each  deduct  from  our  interests  which 
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we  now  have,  or  may  have  in  consequence  of  a  confirmation 
of  said  claim  No.  558,'  that  proportion  which  our  interests 
bear  or  may  bear  to  the  amount  that  may  be  paid  over  to 
Thomas  B.  Valentine  under  and  in  pursuance  of  the  forego- 
ing agreement. 

*'  It  is  further  agreed,  that  in  the  appointment  of  the  above 
agent,  and  in  the  prices  to  be  fixed  for  the  sale  of  lands 
above  described,  Thomas  13.  Valentine  shall  be  consulted 
according  to  the  interest  he  may  have  and  may  represent  in 
the  matter,  and  if  any  disagreement  shall  arise  as  to  the  ap- 
pointment of  said  agent,  or  as  to  the  prices  to  be  put  upon 
said  land,  the  same  shall  be  settled  by  arbitration." 

Cotemporaneously,  an  instrument  was  executed  by  Valen- 
tine and  Brooks,  in  these  words:  **This  agreement,  made 
this  thirtieth  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-five,  between  Thomas  B. 
Valentine,  claimant,  in  cases  Nos.  45  and  812,  before  the 
U.  S.  Board  of  Land  Commissioners,  and  Benjamin  S. 
Brooks,  Esq.,  Attorney  of  Eecord  for  said  claimant  therein, 
of  the  one  part,  and  James  F.  Stewart,  G.  B.  Post,  George 
P.  Upham,  Joseph  A.  Post,  Volney  E.  Howard,  and  E.  O. 
Crosb},  of  the  one  part,  witnesseth:  That  the  said  Valentine 
and  Brooks,  for  and  in  consideration  of  the  sum  of  one  dol- 
lar to  them  in  hand  paid,  and  of  divers  other  good  causes 
and  considerations  them  thereunto  moving,  have  covenanted, 
promised,  and  agreed,  and  by  these  presents  do  covenant, 
promise,  and  agree  to  and  with  the  said  James  F.  Stewart, 
G.  B.  Post,  George  F.  Upham,  Joseph  A.  Post,  Volney  E. 
Howard,  and  E.  O.  Crosby,  their  executors,  administrators, 
and  assigns,  in  manner  and  form  following,  that  is  to  say: 
That  the  said  Valentine  and  Brooks  will  withdraw  and  dis- 
continue the  said  claims  Nos.  forty-five  (45)  and  eight  hun- 
dred and  twelve  (812)  before  said  Board  at  the  next  public 
session  of  said  Board,  and  will  also  cause  to  be  withdrawn 
the  depositions  of  Theodore  Miranda  and  Francisca  Miranda, 
taken  before  Commissioner  Lott,  January  15th  and  17th,  in 
said  case  number  five  hundred  and  fifty-eight,  and  will  use 
their  best  endeavors  to  procure  the  confirmation  of  said 
claim  number  five  hundred  and  fifty-eight  (558.)" 
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To  understand  the  connection  of  Mr.  Brooks  with  the  case 
of  Charles  White  v.  The  United  States,  depending  before 

the  Board  of  United  States  Commissioners  to  settle 
[399]  Private  Land  Claims  in  California,  it  is  ^necessary  to 

refer  to  some  of  the  facts  in  the  record.  It  seems 
that  Brooks  was  the  attorney  of  the  claimant  of  the  Miranda 
claim,  so  called,  as  mentioned  in  the  agreement,  and  was 
engaged  in  the  prosecution  of  that  claim.  That  claim  was 
for  the  same  land  as  White's  or  the  Ortega  claim  (No.  558); 
and  the  Miranda  claimants  were  interested  in  defeating  the 
Ortega  claim — 1st.  That  it  might  be  got  out  of  the  way  of 
their  own  claim,  in  order  that  this  might  be  recognized,  or 
might  be  more  promptly  or  readily  recognized;  and  again, 
to  prevent  any  interference  afterward,  if,  as  was  sometimes 
the  case,  both  claims  were  confirmed.  It  does  not  appear 
that  Brooks,  by  any  direct  retainer  on  the  part  of  the  United 
States,  was  engaged  to  assist  the  Law  Agent  in  contesting 
the  Ortega  claim.  On  the  sixteenth  January,  1855,  Mr. 
Brooks  gave  a  written  notice  to  the  attorney  of  the  Ortega 
claim,  that  he  would,  that  day,  take  the  depositions  of  two 
persons  named  Miranda,  to  be  used  in  the  case  on  behalf  of 
the  Government.  The  notice  was  signed  **McKune,  Law 
Agent,  per  B.  S.  Brooks.'*  The  depositions  were  taken  by 
Peter  Lott,  Commissioner  for  the  Commission,  who  recites 
in  the  deposition,  that  the  Law  Agent  was  present,  and  that 
the  witnesses  were  examined  for  the  Law  Agent  by  Mr. 
Brooks.  The  depositions  seem  to  bear  directly  upon  the 
matters  in  litigation  in  these  rival  claims,  and  contained  very 
strong  evidence  against  the  validity  of  the  claim  of  Ortega. 
It  seems  that  before  these  depositions  had  been  taken,  the 
claim  of  Ortega  (White's)  had  been  submitted.  After  the 
taking  of  this  testimony,  the  Law  Agent  moved  the  Board  to 
open  the  case  for  further  testimony  upon  an  affida\it  show- 
ing cause  therefor,  and  accompanied  the  petition  with  these 
depositions  of  the  Mirandas.  But  the  application  was  re- 
fused It  appears  by  the  testimony  of  Mr.  Howard,  that 
Mr.  Brooks  opposed  him  in  taking  testimony  in  the  Ortega 
claim ;  and  that  he  understood  this  was  done  by  the  consent 
of  the  Law  Agent  to  assist  the  Government,  for  the  reasojgi 
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tliat  he  represented  the  Miranda  claim.  Indeed,  the  whole 
testimony  of  the  case  goes  to  establish  unquestionably  the 
fact  that  Brooks  was  the  agent  and  attorney  of  the  Miranda 
claimants;  that  he  opposed  this  claim  of  Ortega  as  such; 
that  he  acted  under  and  attempted  to  carry  out'  the  agree- 
ment to  withdraw  the  deposition  filed  in  the  Ortega  case. 
There  is  as  little  doubt  that  those  depositions,  and  the 
knowledge  of  the  contents  of  them,  were  important  matters 
to  the  Government  in  opposing  this  Ortega  claim.  The  tes- 
timony of  Mr.  Williams  fully  establishes  this  fact.  Sub- 
stantially upon  this  state  of  the  case,  the  learned 
Judge  below  held  that  *the  agreement  before  set  out  [400] 
was  in  violation  of  public  policy,  and  the  propriety  of 
that  decision  is  attacked  by  the  first  assignment  of  errors. 

It  has  been  seen  that  the  agreement  of  Brooks  and  Yalen- 
tine  stipulates  for  two  things:  Ist.  That  they  will  cause  to 
be  withdrawn  the  depositions  of  Theodore  Miranda  and 
Francisca  Miranda;  and  2d.  That  they  will  use  their  en- 
deavors to  procure  the  confirmation  of  the  Ortega  grant. 
Could  Brooks,  without  a  violation  of  his  duty  to  the  Govern- 
ment, caused  by  the  relation  which  he  bore  to  it,  carry  out 
this  agreement?  It  is  wholly  unnecessary  to  consider 
whether  Brooks  was  regularly  retained  by  the  United  States 
or  not.  His  profession  was  that  of  an  attorney,  and  he  was 
•  acting  as  such  for  the  Miranda  claimants.  He  thought  the 
best  way  to  prosecute  his  own  claim,  was  by  assailing  the 
rival  claim  of  Ortega.  We  do  not  understand  from  the  tes- 
timony that  the  only  act  Brooks  did  was  giving  the  notice 
and  taking  the  depositions  of  the  Mirandas.  These  were 
acts  showing  this  relation,  but  the  testimony  of  Mr.  Howard 
goes  further,  and  shows  that  Brooks  was  acting  as  the  attor- 
ney with  Mr.  McKune,  the  Law  Agent,  in  opposing  the 
Ortega  claim;  and  if  such  were  not  the  fact,  and  if  Brooks' 
agency  went  no  further  than  this  special  act,  this  could,  and 
perhaps  would  have  been  proved.  But  in  the  important 
matter  of  taking  the  testimony  of  the  Mirandas,  which  gives 
a  detailed  and  elaborate  history  of  these  rival  claims,  if  the 
testimony  be  true,  the  attorney  examining  the  witnesses 
could  not  have  performed  his  office  without  a  thorough  ac- 
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quaintaDce  with  the  facts  of  the  case.  He  must  have  known 
npon  what  legal  propositions  the  United  States  would  rely 
to  defeat  the  claim.  It  is  not  to  be  supposed  that  in  this 
important  matter  the  United  States  Agent  failed  to  commun- 
icate with  his  associate,  nor  that  the  associate  had  not  the 
confidence  of  the  officer  of  the  Government.  Mr.  Brooks 
had  every  opportunity,  then,  of  getting  possession  of  the 
entire  case  of  the  Government.  He  had  the  position,  and 
with  it  the  confidence  and  privileges  of  counsel  for  the  Gov- 
ernment; and  he  could  do  no  act  inconsistent  with  the  char- 
acter which  he  assumed.  It  may  be  very  true  that  he  was 
not  bound  to  continue  his  relation  to  the  Government;  that 
having  acted  as  attorney  in  its  behalf  for  personal  objects, 
and,  so  far  as  the  Government  was  concerned,  gratuitously, 
he  might  withdraw  when  he  chose  from  this  voluntary  ser- 
vice. But  this  is  a  very  different  thing  from  availing  himself 
of  his  former  position  for  the  purpose  of  making  a  profit  to 

himself  at  the  expense  of  the  Government.  The  un- 
[401]   derstanding  between  him  and  the  *Law  Agent  was  not 

that  he  should  assist  in  contesting  the  claim  until  he 
saw  he  could  make  more  by  going  on  the  other  side.  He 
had,  as  counsel  of  the  Government,  been  put  in  possession 
of  the  case  of  the  Government;  had  taken  testimony  in  the 
name  and  as  the  agent  of  the  Government.  The  object  and 
the  intended  effect  of  this  testimony  were  to  defeat  the  claim ; 
he  could  not,  afterward,  in  consistency  with  the  position, 
render  any  assistance  to  White  and  Stewart  to  maintain  the 
claim.  The  obvious  consequences  of  such  a  principle  would 
be  to  encourage  the  intermeddling  of  attorneys  in  claims  of 
this  sort,  and  then  having  got  full  information  and  knowl- 
edge of  the  case,  proceed  to  dispose  of  that  knowledge  for 
their  own  profit  to  the  other  side.  The  true  rule  is,  that  an 
attorney,  when  acting  for  his  client,  is  bound  to  the  most 
scrupulous  faith,  to  vherrima  fides.  His  own  interests,  for 
wise  reasons,  are  not  allowed  to  be  brought  in  collision  with 
the  interests  of  his  client.  There  can  be  no  antagonism  be- 
tween these  parties  as  to  the  matters  of  this  delicate  agency; 
the  attorney  is  simply  the  representative  of  his  client — ^not 
Lis  rival  or  competitor — acting  for  the  principal,  not  for 
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himself.  Very  little  knowledge  of  human  nature  is  required 
to  convince  us,  that  if  the  law  pillowed  the  attorney  to  deal 
with  the  principal  as  he  might  with  a  stranger,  these  respon- 
sible trusts  upon  which  the  interests  of  society  so  much  de- 
pend, would  be  turned  into  means  of  the  grossest  fraud  and 
oppression.  The  law  has,  therefore,  prescribed  strict  rules 
of  restraint  upon  the  action  of  the  attorney,  and  will  never 
permit  him  to  take  advantage  of  his  position  to  speculate 
upon  the  interests  which  are  entrusted  to  him.  Even  in  the 
case  of  a  parchase  of  the  subject  of  the  suit  by  the  attorney, 
the  client  may  set  it  aside  at  his  pleasure,  unless  the  attorney 
show  by  clear  and  ^conclusive  proof  that  no  advantage  was 
taken,  that  everything  was  explained  to  the  client,  and  that 
the  price  was  fair  and  reasonable.  But  no  case  has  come  to 
our  knowledge  where  an  attorney  has  been  permitted,  after 
once  acting  as  such  in  the  prosecution  of  a  suit  and  having 
opportunities  for  knowing  the  facts  of  his  client's  ca^e,  to 
go  over  and  render  assistance  to  the  adverse  side,  and  en- 
force, in  a  Court  of  equity,  the  contract,  based  on  such  acts, 
or  the  agreement  to  do  them. 

But  this  whole  agreement  must  be  taken  together,  that  is, 
the  stipulation  to  do  whatever  he  could  to  enforce  the  Ortega 
claim,  and  the  stipulation  to  withdraw  the  depositions  of  the 
Mirandas  from  the  United  States  Board  of  Land  Commis- 
sioners. We  offer  no  comment  upon  the  fact  of  Mr. 
Brooks'  agreeing  to  do  all  he  could  to  give  effect  to 
the  ^Ortega  claim,  which  he  had  taken  such  strong  [402] 
proof  to  show  was  fraudulent  and  worthless,  and  to 
receive,  on  consideration,  a  part  of  the  same  claim.  He 
might  have  discovered  that  the  witnesses  were  mistaken. 
But  the  fact  appears  very  prominently  in  this  record,  that  the 
testimony  of  those  witnesses  was  considered  very  important; 
perhaps  it  was  the  only  proof  against  the  Ortega  claim.  It 
had  been  taken  by  Mr.  Brooks,  acting  for  the  Government 
of  the  United  States,  and  after  the  cause  had  been  submitted 
to  the  Board.  The  testimony,  therefore,  had  not  been  read 
on  the  hearing.  It  is  not  likely  that  the  knowledge  of  the 
contents  of  these  papers  was  general.  The  witnesses  were 
Mexicans,  not  speaking  the  English  language,  and  they  seem 
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to  have  been  strangers  in  San  Francisco,  whose  place  of 
residence  might  not  easily  be  discovered.  The  claim  in  con- 
troversy embraced  a  very  large  and  valuable  estate.  It  is 
hardly  presumable  that  the  parties  would  have. gone  to  the 
trouble  of  putting  this  singular  provision  into  a  contract  of 
this  sort,  if  they  did  not  attach  more  importance  to  it  than 
seems  now  ascribed.  The  truth  is,  we  suspect  that  the  sup- 
pression of  this  testimony  was,  if  not  the  principal,  at  least, 
a  leading  consideration  to  the  agreement;  that  the  deposi- 
tion was  considered  by  the  Ortega  claimants  as  seriously 
jeoparding  the  confirmation  of  the  title  to  the  rancho;  and 
as  long  as  they  remained  on  file  they  stood  in  danger  of  at 
least  a  renewal  of  the  litigation,  with  a  serious  question  as  to 
the  result.  If,  however,  the  attorneys  and  parties  through 
whose  agency  the  testimony  had  been  discovered  and  elicited, 
could  be  made  to  change  sides,  and  the  testimony  itself  be 
suppressed,  probably  it  was  considered  that  the  confirmation 
of  the  claim  would  be  secured.  But  sj  long  as  this  testi- 
mony remained  among  the  papers  of  the  case,  it  might  have 
been  of  little  importance  to  the  Ortega  claimants  to  secure 
the  assistance  of  the'  Miranda  claimants  and  counsel.  We 
attach  no  sort  of  importance  in  this  connection  to  the  fact 
that  at  the  time  of  this  agreement  and  of  the  taking  of  this 
testimony,  the  case  had  been  submitted  to  the  Board.  We 
see  in  the  affidavit  of  Judge  McKune,  upon  which  the  motion 
to  reopen  the  Ortega  case  was  founded,  that  he  and  Mr. 
Howard  had  agreed  verbally  that,  notwithstanding  the  order 
of  submission,  testimony  subsequently  taken  should  be 
suffered  to  be  read  by  the  Board.  Whether  we  read  these 
papers  as  mere  affidavits,  or  as  depositions  regularly  taken, 
is  unimportant.  It  is  certain  that  they  had  come  to  the 
hands  and  knowledge  of  the  Law  Agent;  and  he  makes  them 
a  portion  of  his  affidavit  or  of  the  case  on  the  motion 
[403]  to  *reopen  the  cause.  They  became,  therefore,  regu- 
larly a  part  of  the  records  of  the  Jjand  Commission; 
whether  to  be  used  in  the  decision  of  the  case,  or  for  what 
other  purpose,  is  immaterial.  Like  other  public  archives, 
they  might  be  used  for  any  lawful  purpose.  The  Govern- 
ment and  its  officers,  or  any  private  persons,  were  entitled 
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to  access  to  them  and  to  make  use  of  them  for  any  legitimate 
end,  as  proof  or  as  information  from  which  a  knowledge  of 
the  existence  and  source  of  proofs  in  respect  to  this  title 
could  be  acquired.  The  case  was  not  determined  at  the 
time  of  filing  these  depositions.  We  are  not  familiar  with 
the  rules  which  governed  the  Board;  but  we  have  no  doubt 
that  the  able  gentlemen  and  learned  lawyers  who  presided 
over  it  governed  themselves  by  the  usual  course,  or  by  a 
close  analogy  to  the  usual  course  of  ordinary  legal  procedure. 
Although  the  case  was  submitted,  yet  we  suppose — and  the 
motion  in  this  case  supposes — it  might,  on  a  proper  show- 
ing, be  opened  for  further  proof  or  argument.  But  an  appeal 
lay  to  the  District  Court,  in  which  case,  the  United  States 
District  Attorney  represents  the  Government,  and  he  would, 
of  course,  examine  the  record  to  see  what  it  contained.  This 
testimony  might  be  of  essential  service  on  this  appeal;  and 
the  Government  was  entitled  to  it  for  this  and  every  other 
legitimate  object.  This  statement  brings  us  to  consider, 
whether  if  the  purpose  and  object  of  the  agreement  to  with- 
draw this  paper  from  the  public  files  were  as  we  have  sup- 
posed, such  agreement  would  be  opposed  to  public  policy. 

"We  think  it  not  important  to  notice  at  large  the  point 
made  by  appellants'  counsel,  that  the  agreement 'was,  in 
effect,  not  to  withdraw  the  depositions,  but  only  to  move  to 
withdraw  them.  This  is  not  the  language  of  the- stipulation; 
but  concede  that  it  was,  we  think  the  difference  is  not 
material.  It  may  be  true  that  the  depositions  could  only  be 
withdrawn  by  order  of  the  Board,  if,  indeed,  it  possessed  the 
power  so  to  order,  which  may  be  doubted.  But  an  act  may 
be  lawful  in  itself,  or  rather  lawful  when  done  for  a  legitimate 
purpose,  and  be  wholly  illegal  when  done  as  ancillary,  or  to 
give  effect  to  an  unlawful  purpose.  Generally  speaking,  a 
man  may  agree  to  borrow  money  for  another,  and  the  agree- 
ment may  be  enforced;  but  if  the  agreement  to  borrow  were 
connected  with  the  intended  use  of  the  money  in  a  business 
interdicted  by  the  laws,  the  whole  agreement  would  be  void. 
If,  therefore,  the  purpose  and  design  of  this  stipulation 
were  to  withdraw  these  documents,  in  order  to  prevent  the 
Government  using  or  having  access  to  them — the  Govern-t 
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ment  being  entitled  to  such  use  and  access  in  defend- 
[404]   ing  *its  claims  to  the  public  domain — the  agreement 

is  affected  with  a  fatal  taint  of  illegality;  and  this, 
whether  the  withdrawal  were  to  be  made  by  an  order  of  the 
Court  or  without  it;  for  it  is  the  right  of  the  Government  to 
resort  to  this  proof,  and  it  is  public  policy  to  give  effect  to 
the  right  in  the  fullest  and  amplest  manner.  Nor  does  it 
make  any  difference  in  the  principle  here  asserted,  whether 
the  testimony  of  these  Mirandas  was  true  or  false;  or  whether 
the  Government  could  be  benefited  or  not  by  the  possession 
of  these  affidavits.  We  cannot,  in  this  collateral  manner,  go 
into  this  inquiry.  It  is  enough  to  say  that  the  Government 
was  entitled  to  all  sources  of  information  derived  from  its 
own  archives,  and  any  bargain  or  agreement  to  interpose 
obstacles  to  the  exercise  of  this  right,  is  contrary  to  public 
policy,  and  cannot  be  enforced.  We  might  go  further  than 
the  necessities  of  this  case  require,  and  hold  that,  leaving 
out  all  question  of  the  relation  of  Brooks  to  the  case  of 
Ortega,  as  attorney  of  the  United  States,  this  agreement 
would  be  equally  void,  and  equally  opposed  to  public  policy, 
if  made  by  him  or  any  one  else  having  no  professional  or 
confidential  relations  with  the  United  States.  (Chitty  on 
Cont..58l;  1  Chipman,  137.)  The  principles  of  law  which 
govern  this  class  of  cases  are  plain.  If  any  part  of  the  con- 
sideration of  an  agreement  be  void,  as  against  public  policy, 
the  whole  contract  fails.  This  is  well  settled.  (See  1  Pars, 
on  Cont.  380.) 

It  is  equally  well  settled  that  courts  of  equity  will  never 
enforce  any  such  contract.  (Comyn  on  Cont.  53.)  So  if  A 
promise  B  money  in  consideration  that  he  will  not  give  evi- 
dence in  a  suit  depending,  such  promise  cannot  be  enforced, 
it  being  unlawful  for  any  man  to  suppress  evidence  in  any 
case.  (Comyn  Cont.  53.)  The  ground  upon  which  Courts 
proceed  in  cases  of  this  sort  is  well  stated  by  Mr.  Justice 
Baldwin,  in  the  case  of  Bartle  v.  Coleman,  4  Pet.  184.  The 
strong  language  of  this  case  is  but  an  elaboration  of  the 
principle  asserted  in  the  case  of  Holman  v.  Johnson,  1  Cowp. 
343.  Lord  Mansfield  there  says:  *'  The  objection  that  a  con- 
tract is  immoral  or  illegal,  as  between  plaintiff  and  defend- 
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ant,  sounds  at  all  times  very  ill  in  the  mouth  of  the  defendant. 
It  is  not  for  his  sake,  however,  that  the  objection  is  ever  al- 
lowed; but  it  is  founded  in  general  principles  of  policy, 
which  the  defendant  has  the  advantage  of,  contrary  to  the 
real  justice,  as  between  him  and  the  plaintiflF,  by  accident,  if 
I  may  so  say.  The  principle  of  public  policy  is  this :  Ex 
dolo  mcdo  non  oritur  actio.  No  Court  will  lend  its  aid 
to  a  man  who  founds  his  cause  of  action  upon  ^an  [405] 
immoral  or  an  illegal  act.  If,  from  the  plaintiff's  own 
stating  or  otherwise,  the  cause  of  action  appears  to  arise 
ex  turpi  caiisa,  or  the  transgression  of  a  positive  law  of  this 
country,  there  the  Court  says  he  has  no  right  to  be  assisted. 
It  is  upon  that  ground  the  Court  goes,  not  for  the  sake  of 
the  defendant,  but  because  they  will  not  lend  their  aid  to 
such  a  plaintiff.  So,  if  the  plaintiff  and  defendant  were  to 
change  sides,  and  the  defendant  was  to  bring  his  action 
against  the  plaintiff,  the  latter  would  then  have  the  advan- 
tage of  it;  for  where  both  are  equally  in  fault,  potior  est  con* 
ditto  de/endentis.^* 

The  authorities  and  the  reason  of  the  rule  leave  no  ques- 
tion as  to  the  right  of  a  Court,  and  its  duty  to  dismiss  from 
its  consideration  a  case  based  upon  a  consideration  which 
contravenes  public  policy.  Courts  do  not  sit  to  give  effect 
to  such  illegal  contracts.  The  law  is  not  to  be  subsidized  to 
overthrow  itself,  though  the  parties  to  the  litigation  may  not 
object  to  such  a  meretricious  exercise  of  power.  If  the 
public  time  and  the  authority  of  law  were  thus  at  tbe  mercy 
of  litigants,  the  sense  of  dignity  and  obligation  to  the  laws, 
from  which  the  Court  derives  its  powers,  would  constrain  it 
to  desist  from  the  suicidal  task  of  subverting  the  laws  which 
it  was  organized  to  preserve  and  administer. 

The  cases  of  Coleman  v.  Sarrel,  1  Vesey,  Jr.,  51,  and  14 
Ark.  E.  376,  and  Viser  v.  Bertrand,  14  Ark.  269,  are  in  point. 
The  case  of  Abbe  v.  Marr,  14  Cal.  210,  is  to  the  same  effect, 
as  is  the  reasoning  of  the  Supreme  Court  of  the  United 
States,  in  the  case  before  cited  from  4  Peters,  184. 

It  follows,  from  what  we  have  said,  that  the  agreement 
sought  to  be  specifically  enforced  is  void,  as  being  opposed 
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to  public  policy;  and  that  the  learned  Judge  below  properly 
dismissed  the  bill. 
Decree  affirmed. 

On  petition  for  rehearing,   Baldwin,  J.,   delivered  the 
opinion  of  the  Court — Cope,  J.,  concurring. 

We  deny  a  rehearing  in  this  case.  The  appellant  Brooks, 
in  his  petition,  suggests  that  as  the  point  upon  which  the 
case  went  off  was  not  made  in  the  Court  below  by  the  de- 
fendants, but  was  taken  on  its  own  motion  by  the  Court, 
injustice  has  been  done  him  personally  and  professionally, 
since  he  had  no  opportunity  of  showing  the  fairness  and  pro- 
priety of  his  professional  conduct;  and  that  he  would  have 
been  able  to  do  this  but  for  this  circumstance.  We  have  no 
desire  to  reflect  upon  counsel  in  our  opinions,  especially 
[406]  when  the  facts  are  not  ^unequivocal.  We  are  dis- 
posed to  give  to  the  conduct  of  the  attorney  in  this 
case  the  most  charitable  interpretation,  and  to  make  no 
imputations  upon  his  motives.  We  might  support  our  de- 
cision upon  grounds  wholly  independent  of  the  professional 
relations  of  Mr.  Brooks  to  the  subject,  or  the  parties  con- 
nected with  this  controversy.  It  is  evident  to  us  that  the 
agreement  commented  on  in  the  opinion  was  made  with  the 
object  of  suppressing  and  getting  the  testimony  of  the 
Mirandas  out  of  the  way — to  keep  it  from  the  knowledge  of 
the  officers  of  the  Government;  and  a  contract,  made  by  any 
one,  with  this  motive,  and  to  effect  this  object,  is  opposed  to 
public  policy,  and  cannot  be  enforced.  There  is  no  differ- 
ence in  principle  between  a  contract  to  keep  a  witness  out  of 
the  way,  and  an  agreement  to  suppress,  and  get  from  the 
archives  or  offices  of  the  Government,  a  deposition,  a  knowl- 
edge of  which  may  be  important  to  the  Government.  But 
the  other  facts  commented  on  by  us  in  the  opinion  were 
before  us,  and  we  were  bound  to  accord  to  them  their  legal 
effect,  and  cannot,  for  any  purpose  of  the  decision,  consider 
suggestions,  however  probable  or  true  we  might  believe  them 
to  be,  if  they  are  not  furnished  or  supported  by  the  record. 
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OBANDALL  v.  BLEN.' 

BuPB£3CE  CoDRT,  JuBiSDiOTioN.— Plaintiff  hfts  judgment  against  defendant  for  six 
hundred  dollars.  Defendant  has  judgment  in  the  same  Court,  but  in  a  different 
action,  against  plaintiff  for  one  hundred  and  ten  dollars,  costs.  Plaintiff  moves 
to  set  off  defendant's  judgment,  and  apply  the  some  as  a  credit  upon  plaintiff's 
judgment.  Motion  denied.  Plaintiff  appeals  from  the  order  denying  the  motion. 
ITeld,  that  the  Supreme  Court  has  no  jurisdiction — ^the  judgment  sought  to  be 
set  off,  being  for  less  than  two  hundred  dollars. 

• 

Appeal  from  the  Eleventh  District. 

January  11th,  1858,  plaintiff  recoyered  judgment  in  the 
Eleventh  District,  for  the  sum  of  seven  hundred  and  forty- 
one  dollars  and  sixty-three  cents,  against  defendant,  besides 
costs,  and  a  decree  of  foreclosure.  The  mortgage  property 
was  sold  under  the  decree,  leaving  a  balance  due.  June 
21st,  1858,  execution  issued  for  the  unpaid  balance,  sind  was 
returned  nuUa  bona,  leaving  about  six  hundred  dollars  still 
unpaid.  October  18th,  1858,  defendant  recovered 
judgment  against  plaintiff  in  *the  same  Court,  for  [407] 

dollars,  costs,  which  judgment  was  appealed 

to  the  Supreme  Court,  and  there  affirmed — the  costs  of  both 
Courts  amounting  to  about  one  hundred  and  ten  dollars  and 
thirty-three  cents.  October  19th,  1859,  upon  affidavit  and 
notice,  plaintiff  moved  to  set  off  the  judgment  of  defendant, 
and  credit  the  amount  on  plaintiff's  judgment  against  de- 
fendant.    Motion  denied. 

Plaintiff  appeals  from  the  order  denying  the  motion. 

E,  B.  Crocker,  for  Appellant. 

The  three  hundred  and  thirty-sixth  section  of  the  Practice 
Act  gives  the  right  to  appeal  **from  any  special  order  made 
after  final  judgment,*'  and  the  same  clause  gives  the  right  of 
appeal  *'  from  an  order  granting  or  dissolving  an  injunction." 

The  judgment  in  the  case  in  which  this  motion  is  made,  is 
for  a  sum  greatly  exceeding  two  hundred  dollars.  So  that 
case  itself,  in  which  the  order  is  made,  is  clearly  one  over 
which  this  Court  has  jurisdiction,  and  having  thus  jurisdic- 

^  Commented  on,  Daris  v,  Mitchelli  84  Cal.  89. 
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tion  over  tlie  case,  it  has  jurisdiction  over  all  orders  made  in 
the  case,  provided  for  by  the  statute.  For  instance,  an  in- 
junction is  granted  or  dissolved.  If  the  action  in  which  the 
injunction  was  issued,  relates  to  property  exceeding  two 
hundred  dollars  in  value,  this  Court  clearly  has  jurisdiction 
of  the  case,  and  by  virtue  of  that  jurisdiction,  over  all 
appealable  orders  made  in  the  case,  and  therefore,  it  properly 
takes  jurisdiction  over  orders  granting  or  dissolving  the 
injunction,  although  the  amount  that  may  actually  be  involved 
in  such  orders  may  be  a  sum  under  two  hundred  dollars. 

But  this  Court  in  these  cases,  and  others  of  a  like  charac- 
ter, has  entertained  the  appeals,  because  the  action,  in  which 
the  orders  appealed  from  were  made,  involved  more  than 
two  hundred  dollars.  The  fourth  section,  article  sixth,  of 
the  Const,  says:  "The  Supreme  Court  shall  have  appellate 
jurisdiction  in  all  cases  when  the  matter  in  dispute  exceeds 
two  hundred  dollars."  That  is,  as  we  understand,  when  the 
"case"  itself  involves  a  sum  exceeding  two  hundred  dollars, 
the  Court  can  review  any  order  made  in  the  case.  Any  other 
view  would  deprive  the  District  Court  of  power  to  hear  a 
motion  of  set-oflf  like  this.  For  section  6  provides,  that  the 
District  Court  shall  have  original  jurisdiction  only  in  **  cases 
where  the  amount  in  dispute  exceeds  two  hundred  dollars." 
If  this  Court  cannot  entertain  this  appeal,  then  the  District 
Court  could  not  entertain  the  motion,  although  it  is  a  motion 

made  in  a  case,  over  which  case  it  has  jurisdiction. 
[408]       *This  motion  to  set  oflf  cannot  be  considered  an 

independent  action,  case,  or  proceeding.  There  is  no 
summons  or  other  process,  to  bring  the  party  into  Court,  as 
in  an  original  proceeding,  but  a  simple  notice.  The  power 
of  setting  off  judgments  depends  in  part  upon  the  general 
jurisdiction  of  the  Courts  over  their  suitors  and  process. 
Opposite  demands,  arising  upon  judgments,  may  upon  mo- 
tion be  set  off  against  each  other,  whenever  such  set-off  is 
equitable.     (Barb.  Set-Off,  32,  citing  numerous  cases.) 

A.  8.  ERggins^  also  for  Appellant. 

TattU  &  HUlyer^  for  Bespondent,  cited  Const.,  art.  6,  sec.  4. 
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Cope,  J.,  delivered  the  opinion  of  the  Court — Baldwin,  J., 
concurring. 

TVe  cannot  entertain  the  appeal  in  this  case  for  want  of 
jurisdiction.  The  judgment  which  is  sought  to  be  set  off  is 
for  a  less  sum  than  two  hundred  dollars.    Appeal  dismissed. 


THE  PEOPLE  V.  SMITH. 

LiDiGTHSNT  FOB  Laboent,  Sutfioienct  OF.— An  indictment  charging  defendant 
with  **  stealing,  taking,  and  leading  or  driving  away,"  the  property  stolen,  etc., 
is  not  defective  tinder  oar  statute  as  charging  the  offence  in  the  disjonctive.  The 
gravamen  of  the  offence  is  taking  and  removing  the  stolen  property,  and  it  is  im- 
material whether  the  asportation  be  by  means  of  leading  the  animals  stolen  or 
driving  them.  The  offence  is  complete  by  the  union  of  either  of  these  acts  and 
the  seizure  or  appropriation. 

ItkiiCESY  OF  HoBSBS. — Either  leading  or  driving  away  horses  charged  to  have  been 
stOiCn,  etc.,  is  a  carrying  away  within  the  law. 

Idbsc,  Dbsobiptiox  in  Indictment.— An  indictment  for  larceny  describing  tlie 
property  as  **  a  black  or  brown  mare  or  filly,  branded  with  a  small  mule  t>hoe  on 
tlie  left  shoulder,'*  is  sufficiently  particular  in  description.  To  state  the  color  id 
not  necessary,  and  putting  it  in  the  alternative  is  not  a  fatal  objection,  esx)ecially 
when  other  terms  of  description  are  given  which  identify  the  property.  Our 
statute  does  not  require  more  exactness  than  obtained  at  common  law. 

Evidence,  Conessions  when  not  Adkissible.— Oonfessions  of  a  defendant  ii\- 
dicted  for  larceny,  made  to  the  prosecutor  and  owner  of  the  property  stolen, 
ni)on  inducements  held  out  by  him,  that  if  defendant  would  disclose  his  conled- 
erates,  he  would  use  his  influence  to  get  defendant  acquitted,  ai'e  not  admissible 
iu  evidence  against  him. 

Idem,  CoNFEssfoxs  DiSTiNauiSHED.— Whether  there  is  any  foundation  for  tlie  dis- 
tinction between  confessions  induced  by  persons  who  have  no  authority  or  control 
over  the  prisoner,  and  those  induced  by  persons  having  such  ftuthori^,  as  Con- 
stables, prosecutors,  and  the  like.    Query? 

Appeal  from  the  Court  of  Sessions,  Tolo  county. 

The  indictment  ran,  "two  horses  of  the  aggregate  value  of 
six  hundred  dollars  *  *  *  of  the  following  description,  to 
wit :  one  black  or  brown  mare  or  filly,  branded  with  a  small 
mule  shoe  on  the  left  shoulder — said  mare  or  filly  being  of 
the  value  of  three  hundred  dollars  *  *  *  and  one  other 
black  mare  of  the  value  of  three  hundred  dollars,  and 
branded  with  the  letters  Silas  P.  Barnes,  then  and  there 
being  found,  feloniously  did  steal,  take,  and  lead  or  drive 
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away,  contrary  to  the  statute,"  etc.  Demurrer,  on  the 
ground  that  the  **  indictment  does  not  substantially  conform 
to  sees.  237  and  238  of  the  Criminal  Practice  Act  of  the 
State  of  California,"  overruled.     Plea,  not  guilty. 

The  witness  Barnes,  the  prosecutor,  testified  that  defend- 
ant told  him  he  had  taken  the  mares,  and  in  reply  to  a  ques- 
tion as  to  holding  out  inducements  said,  that  '*  he  had 
promised  to  use  his  influence  to  get  the  defendant  acquitted 
if  he  would  disclose  bis  confederates."  The  other  witness 
testified  as  stated  in  the  opinion  of  the  Court.  The  Court 
below  permitted  the  testimony  of  both  witnesses  to  go  to  the 
jury,  against  the  objection  of  defendant.     He  appeals. 

TVm.  P.  George,  for  Appellant. 

1.  The  indictment  does  not  follow  the  statute.  (Wood'a 
Dig.,  sees.  237-8-9,  288.)  2.  It  describes  the  property 
stolen  in  the  disjunctive,  which  is  bad  on  demurrer.  (Bex 
V.  Cook,  1  Leach,  105;  Eext;.  Loom,  Kuss.  &  M.  160.)  3. 
The  offence  is  charged  in  the  disjunctive.  (People  v.  Hood^ 
6Cal.  236.)  4.  The  confessions  should  have  been  excluded,, 
as  inducements  were  held  out.     (1  Arch.  125-6.) 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Field, 
C.  J.,  concurring. 

Defendant  was  indicted  for  grand  larceny,  and  convicted. 
Several  errors  are  assigned. 

1.  It  is  argued  that  the  indictment  does  not  conform  to 
the  requirements  of  the  act.  It  is  said  that  the  charge  is  in. 
the  disjunctive  in  this:  That  the  defendant  is  charged 
[410]  with  stealing,  taking,  and  leading  *or  driving  away  the 
property,  etc.  The  gravamen  of  the  offence  is  taking 
and  removing  the  stolen  property;  it  is  immaterial  whether 
the  asportation  is  by  means  of  leading  the  animals  stolen,  or 
driving  them.  The  offence  is  complete  by  the  union  of  either 
of  these  acts  and  the  seizure  or  appropriation.  Indeed, 
either  leading  or  driving  the  horses — the  property  here — ^is 
a  carrying  away  within  the  meaning  of  the  law;  and  it  would 
have  been  enough  to  have  averred  this  general  fact.  The 
designation  of  one  of  two  modes  of  doing  this  does  not  hurt 
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tLe  indictment  under  our  system.  The  defendant  was  as 
fully  apprised  of  the  specific  charge  made  against  him  as  if 
the  general  and  usual  averment  as  to  the  asportation  had 
been  made. 

2.  The  indictment  describes  the  property  "as  a  black  or 
brown  mare  or  filly,  branded  with  a  small  mule  shoe  on  the 
left  shoulder."  It  is  said  that  this  description  is  imperfect. 
We  do  not  think  the  defect  fatal.  The  description  is  par- 
ticular enough.  The  color  of  the  mare  probably  could  not 
be  exactly  remembered  or  determined — the  difference  be- 
tween a  dark  brown  and  a  black,  being  perhaps  but  a  shade. 
It  was  not  necessary  to  give  the  color  of  the  animal,  and  we 
do  not  see  that  this  alternative  way  of  giving  that  mark  of 
description  is  a  fatal  objection,  especially  when  other  terms 
of  description  are  given,  which  identify  the  property.  (See 
1  Oh.  Cr.  L.  237  et  seq,,  and  notes  of  American  cases.)  Our 
statute  does  not  require  more  exactness  than  obtained  at 
common  law. 

3.  A  more  serious  point  is  made  on  the  admission  of 
proof  of  the  confession  of  defendant  to  the  prosecutor  or  the 
owner  of  the  property  and  others.  A  Mr.  Herskey,  among 
others,  testified  that  the  prisoner  "told  him  he  had  taken 
the  mares  belonging  to  Barnes."  Here  counsel  for  defence 
asked  witness  if  he  had  not  held  out  inducements  to  defend- 
ant to  make  a  confession.  He  said  he  had,  and  that  if  he 
would  tell  who  were  engaged  with  him,  he  would  try  to  get 
them  convicted  and  help  the  prisoner  to  get  clear. 

Barnes,  the  owner  of  the  property,  whose  name  is  indorsed 
on  the  indictment  as  a  witness,  upon  whose  testimony,  in 
part,  it  was  found,  testifies  to  the  same  effect. 

There  can  be  no  question  that  this  proof  was  not  admis- 
sible, so  far  as  concerns  the  witness  Barnes;  the  rule  being, 
that  if  any  inducement  of  hope  or  fear  be  held  out  to  the 
prisoner  to  make  a  confession,  the  admissions  tlius  made  are 
not  evidence  against  him.  A  distinction  is  made  by  many 
English  cases  between  confessions  induced  by  one 
♦having  no  authority  or  control  over  the  prisoner,  and  [411] 
those  induced  by  persons  who  have  such  authority,  as 
Constables,  prosecutors,  and  the  like.     But  the  cases  seem 
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to  hold  the  owner  of  the  goods  stolen  to  stand  in  this  rela- 
tion. The  record  here  does  not  show  whether  the  other 
witnesses,  except  Barnes,  stood  in  this  relation  to  the  pris- 
oner; nor  are  the  authorities  agreed  as  to  the  soundnes  or 
fact  of  this  distinction.  (See  Archbold  Cr.  Pr.  and  PI.  126- 
135  and  notes.)  It  is  not  necessary  to  pass  upon  the  last 
question  at  this  time. 
Judgment  reversed,  and  the  cause  remanded. 


GEEEN  17.  PALMER  et  al. 

Plbadiko,  Bedukda^it  Matter. — In  an  action  for  the  seizure  and  conrersion  of 
a  bag  of  gold  coin,  the  complaint,  after  the  usual  aTL-rments,  wmt  on  to  detail 
the  manner  of  the  seizure,  with  the  incidents  occurring  on  the  stnt't  at  the  time, 
and  ererything  done  by  defendants,  plaintiff,  and  the  "crowd,"  relating  to  or 
constitutlDg  the  evidenoe  of  the  wronglul  conversion.  Held,  that  this  narration 
should  have  been  stricken  out,  on  motion,  aH  irrelevant  and  redundant  matter. 

^  Idem,  Facts  only  to  be  Stated.— Under  our  system  of  pleading,  factn  only  must 
be  stated.  This  means  the  facts,  as  contradistinguished  from  the  law,  from  ai'gu« 
ment,  from  hypothesis,  and  from  the  evidence  of  the  facts. 

i  Idem,  "V  jat  Facts. — Those  facts,  and  those  only,  must  be  stated,  which  constitute 
the  cause  of  action,  the  defence,  or  the  reply. 

Idem,  Neoatiye  Auleoatioms.— Each  party  must  allege  every  fact  which  he  is 
required  to  prove,  and  will  be  precluded  from  proving  any  fact  not  alle^'d;  and 
he  must  allege  nothing  affirmatively  which  he  is  not  required  to  prove.  Negative 
allegations,  however,  are  frequently  necessary,  though  they  are  uot  to  bo  proved. 

Idem,  DEinniBEB,  Stbikinq  Out. — If  every  fact  essential  to  the  claim  or  defence 
be  not  stated,  the  adverse  party  may  demur;  and  if  any  fact  not  essential  to  the 
claim  or  defence— in  other  words,  any  except  issuabie  fadSt  be  stated,  the  adverse 
party  may  move  to  strike  out  the  nnessential  parts. 

Idek,  Material  and  Ixxatebial  Allegation  Constbued. — An  unessential,  or, 
what  is  the  same  thing,  an  immaterial  allegation,  is  one  wliich  can  be  stricken 
from  the  pleading  without  leaving  it  insufficient,  and  need  not  be  proved  or  dis- 
proved. Whether  an  allegation  be  material,  may  be  determined  by  the  qut-stion, 
"Can it  be  made  tlie  subject  of  a  material  issue?"  In  other  wordn,  *-If  it  be 
denied,  will  the  failure  to  prove  it  decide  the  case  in  whole  or  in  part?*'  If  it 
will  not,  then  the  fact  alleged  is  not  material. 

Idem,  Stateuents  how  Made. — All  statements  in  a  pleading  musi  be  concisely  made, 
and  when  once  made,  must  not  be  repeated. 

*  Approved,  Drenx  v.  Donioc,  18  Tal.  88;  Smith  v.  Richmond,  19  Cal,  481;  Bowers 
r.  Aubrey,  2'^  Cal.  5G9;  Grewdl  v.  Walden.  23  Cal.  1C9;  O'Connor  r.  D:nj,'h  y,  C  Cal. 
11;  JohiiHon  v.  Santa  Clara C»).,  28  Cal.  5^7;  Laivo  r.  C.wancuava. :  OC.jI.  5«5  >;  Wilison 
©.  Cleavelujid,  Id.  200;  Pattei-son  r.  Kovstone  M.  Co.,  30  Cal.  864;  lla<;onillatr.  Hene^ 
32  C;il.  4r>G;  Jones  r.  Petahima  Citv,  36" Cal.  2:i:l;  Joseph  v.  llolt.  87  Cal.  255;  Brnck 
r.  Tucker,  42<3ai.  3.")1:  CJino  p.  Clfne,  3  Or.  359;  Perkins  v.  Barnes,  S  Nev.  605;  Mo- 
Nabb  9.  Wixom,  7  K0V«  ITS;  Xbomas  v,  Desmond.  63  CaL  421., 
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Execution,  what  kat  be  "Levied  on.  —  Plaintiff  was  walldng  along  the  street 
witli  a  bag  of  gold  coiu  in  his  hand.  Two  of  defendants,  a  deputy  Sheriff  and 
Constable,  scizLil  him,  and  by  foitx^  took  the  bag  of  coin  from  him.  Plaintiff  snes 
for  the  seizure  and  conversion  of  tlie  coin.  Defendants  gave  in  evidence  thrt-e 
Judgments  and  executions,  in  favor  of  three  of  their  number,  and  against  Alfred 
A.  Green,  brother  of  plaintiff,  and  offered  to  prove  that  the  bag  of  coiu  vrtuy  the 
property  of  Aifrtd,  and  was  seized  under  these  executions,  and  appllid  to  t'leir 
satisfaction.  The  Court  excluded  the  proof.  Held,  that  such  exclusion  was  er.'-c^ 
neouH;  that  plaintiff  could  claim  no  exemption  from  the  teizare  of  coin  held,  as 
this  was,  in  his  hand,  as  he  might,  perhaps,  in  reference  to  money  upon  his  per- 
son. The  coin  in  tho  hand  was,  lik6  a  horse  held  by  the  bridle,  subject  ,to  seizure 
on  execution  against  its  owner. 

Appeal  from  the  Twelfth  District. 

Defendants,  Palmer,  Cook,  Jones,  and  Wright,  composing 
the  firm  of  Palmer,  Cook  &  Co.,  and  Parker,  and  Frank 
Baker,  having  in  their  favor,  respectively,  judgments  against 
Alfred  A.  Green,  brother  of  plaintiff,  caused  executions  to 
be  issued,  and  placed  in  the  hands  of  defendant  Uhrig, 
dep  ^  Sheriff,  and  defendant  Barry,  Constable.  It  being 
unc  Itood  that  the  brothers  Green  were  to  receive  a  large 
amotmt  of  money,  at  a  certain  banking  house  in  San  Fran- 
cisco, in  payment  of  certain  pueblo  papers,  these  officers,  as 
also  said  Jones,  stationed  themselves  near  said  banking 
house.  About  three  o'clock  in  the  afternoon,  plaintiff  came 
out  of  the  banking  house  into  the  street  with  a  bag  of  gold 
coin,  carrying  the  bag  in  his  hand.  Uhrig  and  Barry  at 
once  seized  the  bag,  and  tried  to  wrest  it  from  plaintiff,  who 
resisted,  and  called  for  help.  The  officers,  though  unable  to 
get  the  bag  away  from  plaintiff,  still  held  on  to  it.  A 
"crowd"  collected.  After  some  altercation,  partly  by  force, 
partly  by  advice  of  bystanders,  plaintiff  went  with  the  officers 
to  the  Sheriff's  office,  plaintiff  all  the  time,  and  they  most  of 
the  time,  holding  on  to  the  bag  of  coin.  Arriving  at  the 
Sheriff's  office,  defendant  Harrison,  under  Sheriff,  with  the 
other  officers,  forced  the  bag  from  plaintiff,  and  applied  the 
money  to  the  satisfaction  of  the  several  executions  named. 
Of  the  plaintiffs  in  the  executions,  Jones  alone  seems  to  have 
taken  any  active  part  in  the  proceedings. 

Defendants,  mainly,  justified  under  the  executions,  claim- 
ing the  coin  to  be  the  property  of  the  defendant  in  the  several 
executions.    The  verdict  was  in  favor  of  some  of  the  defend- 
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ants,  others  were  discharged;  and  iu  favor  of  plaintiff  against 
XJhrig,  Harrison,  Barry,  and  Jones.  Judgment  accordingly. 
Defendants  appeal. 

[413]    ^Her/den/eldt,  for  Appellants. 

1.  The  narrative  portion  of  the  complaint  was  irrelevant 
and  redundant,  and  should  have  been  stricken  out.  (Brown 
V.  Sheldon,  5  Sandf.  660;  Woods  v.  Morrell,  1  Johns.  Ch. 
103.) 

2.  The  Court  erred  in  rejecting  evidence  that  Alfred  A. 
Green,  the  defendant  in  the  executions,  and  not  plaintiff, 
owned  the  money.  (Bennett  v.  AUcott,  2  T.  R.  166;  Bopps 
V.  Baker,  4  Pick.  239;  2  Greenl.  Ev.  244,  and  cases  cited; 
Squire  v.^HoUenbeck,  9  Pick.  551;  3  Id.  368;  City  of  Lowell 
V.  Parker,  10  Met.  309;  Kaley  v.  Shed,  Id.  317;  Higgins  v. 
"Whitney,  24  Wend.  379;  Stewart  v.  Martin,  16  Vt.  397;  Pr. 
Act,  sec.  120,  217;  Holmes  v.  Newcastle,  12  Johns.  295,  and 
cases  cited;  Turner  r.  Fendall,  1  Cranch,  133.) 

By  the  common  law,  nothing  that  was  in  '*  actual  use" 
could  be  distrained  for  rent:  the  point  was  the  actual  use, 
and  not  the  fact  of  its  being  in  the  hands,  or  in  the  pocket. 
The  ground  of  the  rule  was  not  the  idea  of  personal  sanctity, 
but  to  prevent  breaches  of  the  peace.  The  rule  was  more 
restrained  as  to  distress  than  as  to  levy  upon  execution. 
(Hutchins  v.  Chambers,  1  Burr.  579.) 

WUliam  Duer,  for  Bespondents. 

I.  The  defendants  having  illegally  taken  the  money  from 
the  possession  of  the  plaintiff,  they  are  bound  to  restore  it, 
aud  cannot  set  up  any  title  to  the  same.  (Champion  v. 
White,  6  Adol.  &  E.  407;  Kirby  r.  Denby,  1  M.  &  W.  336; 
Duke  of  Brunswick  v.  Slowman,  8  Mann.  Gr.  &  S.  317; 
Sedg.  on  Dam.  521,  522;  3  St4)h.  Nisi  Prius,  2647.) 

The  principle  upon  which  the  above  cited  authorities  pro- 
ceed, is  well  stated  by  Lord  Denman,  in  the  first  cited  case : 
"A  person  who  takes  on  himself  to  extort  money  by  an  au- 
thority which  he  does  not  possess,  must  repay  the  money 
which  he  receives  thereby." 

II.  An  execution  against  property  does  not  authorize  an 
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arrest  of  the  person.  This  is  too  obvious  for  argument.  It 
will  not  even  justify  breaking  into  a  house.  (See  Duke  of 
Brunswick  v.  Slowman,  vbiaup'a;  3  Black,  torn,  of  note;  1 
ChitL  Plead.  171;  Bao.  Abr.  Distress;  12  J.  E.  296;  4  Vt. 
613;  Drake  on  Attach.  9237.) 

Field,  C.  J.,  delivered  the  opinion  of  the  Court^ — ^Bald- 
win, J.,  concurring. 

*The  complaint,  in  this  case,  as  a  pleading,  has  no  [414] 
precedent,  and,  we  trust,  will  never  serve  as  one.  It 
is  stuffed  full  of  irrelevant  matter — suggestions,  charges,  and 
Btatements,  which  subserve  no  useful  purpose,  and  are  only 
calculated,  when  read  to  the  jury,  to  excite  prejudice  against 
the  defendants. 

The  action  is  for  the  seizure  and  conversion  of  a  bag  of 
gold  coin,  of  the  value  of  $4000,  alleged  to  be  the  property 
of  the  plaintiff-  After  the  usual,  and  the  only  necessary 
averments  as  to  the  plaintiff's  ownership  and  possession  of . 
the  property,  its  value,  and  its  forcible  seizure  by  the  de- 
fendants, and  its  conversion  to  their  use  to  his  damage,  the 
complaint  proceeds  to  detail  the  manner  in  which  the  seizure 
was  made,  with  tlie  incidents  occurring  on  the  street,  and 
everything  done  by  the  defendants,  the  plaintiff,  and  the 
"crowd,"  relating  to  or  constituting  the  evidence  of  the 
wrongful  conversion.  All  this  narration  should  have  been 
stricken  out,  as  irrelevant  and  redundant  matter,  and  the 
Court  erred  in  refusing  the  motion  made  for  that  purpose. 
The  rules  of  pleading,  under  our  system  of  practice,  are  very 
simple,  and  can  be  readily  followed;  yet  we  find,  in  numerous 
instances  before  us,  pleadings  filled  with  recitals,  digres- 
sions, and  stories,  which  only  tend  to  prolixity  and  obscurity. 
We  extract  from  a  manual,  written  by  one  of  the  commis- 
sioners engaged  in  framing  the  New  York  Code,  Some  rules 
of  pleading,  with  the  observations  of  the  writer  thereon,  as 
expressive  of  our  views  as  to  what  should  be  stated  in  the 
pleadings  under  our  Practice  Act.  The  greater  portion  of 
the  Practice  Act,  it  is  known,  is  taken  from  that  code.  We 
omit  the  first  rule  given  in  the  manual,  and  commence  with 
what  is  there  designated  as  the  second . 
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*  *  First  Rule, — ^Facts  only  mast  be  stated.  This  means  *  *  * 
the  facts,  as  contradistingaished  from  the  law,  from  arga- 
ment,  from  hypothesis,  and  from  the  evidence  of  the  facts. 
A  legal  inference  or  conclusion  from  the  facts  should  not  be 
stated;  that  is  not  the  province  of  the  pleadings  under  our 
system,  which  is  to  develop  the  facts.  To  apply  the  law  to 
the  facts,  that  is,  to  draw  thence  legal  inferences  or  conclu- 
sions, is  the  province  of  the  Court.  Argument  in  a  plead- 
ing is  equally  inappropriate,  for  that  is  to  be  made  orally 
before  the  Court  when  the  facts  are  developed.  Hypothetical 
statements  are  improper,  for  the  Court  is  to  deal  not  with 
hypothetical  cases,  but  with  the  facts  of  the  case  in  hand. 
The  defendant's  pretences  are  equally  improper,  as  they  are 

not  the  facts  of  plaintiff's  case. 
[415]  ***The /ac^«  must  be  carefully  distinguished  from  the 
evidence  of  the  facts.  The  latter  pertains  to  the  trial,  and 
has  no  place  in  the  pleadings.  But,  inasmuch  as  the  evidence 
is  but  a  series  of  facts,  it  has  sometimes  been  thought  diffi- 
cult to  distinguish  between  the  greater  facts  which  ought  to 
be  set  forth  in  a  pleading,  and  those  other  and  lesser  facts 
which  go  to  prove  the  former.  There  ought,  however,  to  be 
no  embarrassment  on  the  part  of  any  lawyer  who  has  ever 
framed  or  who  understands  special  verdicts.  These  have 
been  long  known;  and  the  rule  is  as  old  as  their  existence, 
that  they  must  contain  the  facts  found,  and  not  the  evidence 
to  prove  them." 

The  next  rule,  however,  will  give  us  a  satisfactory  test 
by  which  to  distinguish  the  facts  ftom  the  evidencQ: 

*^ Second  Ride — Those  facts,  and  those  only,  must  be  stated 
which  constitute  the  cause  of  action,  the  defence,  or  the  reply. 

**  Therefore,  first,  each  party  must  allege  every  fact  which 
be  is  required  to  prove,  and  will  be  precluded  from  proving 
any  fact  not  alleged. 

**For  example,  when  a  writing  is  by  the  Statute  of  Frauds 
made  necessary  to  the  validity  of  a  contract,  the  "writing  must 
be  averred,  that  being  one  of  the  facts  necessary  to  consti- 
tute a  cause  of  action. 

**  The  plaintiff,  on  his  part,  must  allege  all  that  he  will 
have  to  prove  to  maintain  his  action:  the  defendant,  on  his 
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part,  all  that  he  must  prove  to  defeat  the  plaintiff,  after  the 
complaint  is  admitted  or  proved. 

''Second,  he  must  allege  nothing  affirmatively  which  he  is 
not  required  to  prove. 

"This  is  sometimes  put  in  the  following  form,  that  is  to 
say,  '  that  those  facts,  and  those  only,  should  be  stated  which 
the  party  would  be  required  to  prove.'  But  this  is  inaccu- 
rate, as  negative  allegations  are  frequently  necessary,  and 
they  are  not  to  be  proved ;  as,  for  example,  in  an  action  on  a 
promissory  note,  the  plaintiff  must  allege,  not  only  the  mak- 
ing of  the  note,  but  that  it  has  not  been  paid.  The  rule, 
however,  applies  to  all  affirmative  allegations,  and  thus  ap- 
plied, is  universal.  No  matter  what  averments  were  held  to 
be  necessary  in  the  former  scheme  of  pleading,  nothing  of 
an  affirmative  character  is  now  necessary  beyond  what  the 
party  must  prove.  For  instance,  it  is  enough  to  allege  that 
the  defendant  published  a  libel  of  the  plaintiff,  without  add- 
ing that  he  did  it  falsely  or  maliciously — the  falsehood  being 
presumed,  and  the  malice  being  inferred  from  the  falsehood. 

"It  must  be  recollected,  then,  in  the  first  place, 
that  every  fact  essential  *to  the  claim   or  defence   [416] 
should  be  stated.    If  this  part  of  the  rule  be  violated, 
the  adverse  party  may  demur. 

**  In  the  second  place,  that  nothing  should  be  stated  which 
is  not  essential  to  the  claim  or  defence,  or  in  other  words, 
that  none  but  issuable  /acts  should  be  stated.  If  this  part 
of  the  rule  be  violated,  the  adverse  party  may  move  to  strike 
out  the  unessential  parts. 

"What  is  and  what  is  not  essential,  an  uninstructed  per- 
son might  not  readily  discover;  but  a  lawyer  ought  not  to 
be  in  doubt.  An  unessential,  or  what  is  the  same  thing,  an 
immaterial  allegation,  is  one  which  can  be  stricken  from  the 
pleading  without  leaving  it  insufficient,  and  of  course,  need 
not  be  proved  or  disproved. 

"The  following  question  will  determine,  in  every  case, 
whether  an  allegation  be  material,  '  Can  it  be  made  the  sub- 
ject of  a  material  issue?*  In  other  words,  *If  it  be  denied; 
will  the  failure  to  prove  it  decide  the  case  in  whole  or  in 
part?'    If  it  will  not,  then  the  fact  alleged  is  not  material: 
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it  is  Dot  one  of  those  which  constitute  the  cause  of  action, 
defence,  or  reply. 

''To  illustrate  this,  let  us  suppose  an  ultimate  fact,  upon 
the  establishment  of  which  the  claim  or  defence  depends, 
and  that  the  establishment  of  this  fact  depends  upon  the 
establishment  of  three  or  four  prior  facts,  which  being  estab- 
lished prove  this.  It  is  the  ultimate  fact,  and  not  the  prior 
or  probative  facts,  which  should  be  set  forth.  As,  for  ex- 
ample, in  an  action  upon  the  covenants  of  a  deed;  the  exe- 
cution and  delivery  of  the  deed  are  ultimate  facts,  upon 
which  the  claim  depends.  When  these  come  to  be  proved, 
it  may  appear,  perhaps,  that  the  deed  was  delivered  first  in 
escrow,  till  the  performance  of  certain  conditions  by  the 
grantee;  that  these  were  afterward  performed,  and  then  the 
delivery  became  absolute.  These,  however,  are  circum- 
stances which,  though  they  appear  in  proof,  should  not  be 
pleaded. 

*'  Or  take  the  case  of  an  action  for  land,  where  the  ques- 
tion is  one  of  boundary.  The  point  in  issue  is,  whether  the 
defendant  is  in  possession  of  plaintiff's  land;  that  being 
affirmed  by  the  plaintiff,  and  denied  by  the  defendant.  It 
would  be  out  of  place  for  either  party  to  insert  in  his  plead- 
ing a  correspondence  respecting  the  dividing  fence,  or  the 
acts  of  the  parties  toward  a  practical  location,  because,  how- 
ever important  these  might  be  in  evidence,  they  might  not 
determine  the  cause;  since,  if  the  correspondence  or  the 
practical  location  were  disproved,  the  question  of  the  true 
boundary,  according  to  the  deeds,  would  still  remain. 
[417]  ***If  in  an  action  for  a  libel  the  defendant  justifies, 
he  must  allege  the  truth  of  the  charge,  not  the  defend- 
ant's admissions  tending  to  prove  the  truth,  since  the  ad- 
missions might  be  disproved,  and  yet  the  charge  be  true. 

**  So  in  an  action  upon  a  mortgage,  if  the  defence  be  pay- 
ment, the  fact  of  payment  must  be  alleged,  not  the  evidence 
of  the  plaintiff's  admission  that  it  had  been  paid,  since 
there  may  have  been  no  admission,  but  nevertheless  a  pay- 
payment.        ***** 

**It  results,  then,  from  what  has  been  stated,  under  the 
present  rule,  first,  that  the  pleader  must  insert  in  his  plead- 
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ing  whatever  he  is  to  prove;  secondly,  that  he  must  insert  no 
affirmative  allegation  which  he  is  not  to  prove;  and  thirdly, 
that  what  he  does  insert  must  be  decisive  of  some  part  of 
the  cause,  one  way  or  the  other. 

**  Third  Bute, — ^All  statements  must  be  concisely  made, 
and  when  once  made,  must  not  be  repeated. 

** *  *  *  There  was  never  a  greater  slander  upon  the 

code  than  to  say  that  it  permits  long  pleadings.  On  the 
contraiy,  it  enjoins  conciseness  everywhere;  and  if  in  any 
pleading  that  was  ever  written  under  its  rule  there  be  an  un- 
necessary word,  it  was  put  there  in  disregard  of  its  provi- 
sions. Nor  is  it  possible  to  frame  or  conceive  of  a  system 
proceeding  upon  the  idea  of  disclosing  the  facts  of  the  case, 
which  could  require  greater  conciseness  than  is  here  re- 
quired. If  pleadings  are  not  to  set  forth  the  real  claim  and 
defence,  they  are  useless,  and  had  better  be  dispensed  with. 
A  summons  to  appear  before  the  Court  and  jury  on  a  par- 
ticular day,  to  try  the  rights  of  the  parties  on  a  particular 
subject,  would  be  just  as  useful.  But  if  a  pleading  is  to  be 
a  statement  of  the  claim  or  defence,  can  the  wit  of  man  con- 
trive to  make  it  briefer  than  a  concise  statement  of  the  facts? 
If  an  immaterial  statement  be  inserted,  or  even  an  unneces- 
sary word,  the  Courts  have  the  power  to  strike  it  out. 

"To  avoid  repetition,  as  well  as  to  obtain  conciseness, 
logical  order  is  necessary.  There  are  persons  who  are  in- 
capable of  making  a  logical  statement  of  anything;  and  such 
persons  will  be  bad  pleaders  under  the  code.  But  a  man  of 
education,  as  every  lawyer  is  supposed  to  be,  ought  to  have 
no  difficulty  in  setting  forth  any  occurrence  in  its  logical, 
which  is  its  natural  order.  And  if  he  does  this,  and  sets 
forth  only  the  facts  on  which  his  case  hinges,  and  uses  no 
more  words  than  are  necessary,  we  shall  have  brevity  and 
substance,  and  hear  no  more  of  long  pleadings,  unnecessary 
recitals,  or  immaterial  averments." 

*0n  the  trial,  the  defendants  gave  in  evidence  cer-   [418] 
tain  judgments  recovered  against  one  Alfred  A.  Green, 
a  brother  of  the  plaintiff,  and  the  executions  issued  thereon, 
and  offered  to  prove  that  the  bag  of  gold  coin,  for  the  seiz- 
ure and  conversion  of  which  the  action  is  brought,  was  hia 
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property,  and  was  seized  under  these  executions,  and  applied 
to  their  satisfaction.  The  Court  excluded  the  proof,  and  its 
ruling  in  this  matter  was  clearly  eiToneous.  The  coin  was 
contained  in  a  bag,  which  was  held  by  the  plaintiff  in  his 
hand,  and  from  its  seizuro  thus  situated  the  plaintiff  could 
not  claim  any  exemption,  as  he  might  perhaps  do  in  refer- 
ence to  money  upon  his  person.  Thus  situated,  it  was  like 
a  horse  held  by  its  bridle,  subject  to  seizure  under  execution 
against  its  owner. 

The  judgment  entered  against  the  appellants  must  be  re- 
versed, and  the  cause  remanded  for  a  new  trial  as  to  them; 
and  it  is  so  ordered. 


LOEHB  V.  LATHAM. 

'  Place  of  Tbial.— Defendant  has  a  right  to  have  the  action  tried  in  the  county  of 
his  residence,  except  in  certain  cases  specified  in  the  statute.— Fieu),  C.  J. 

I  Idem,  What  Affidavit  kust  State. — On  motion  hy  defendant  to  change  the 
place  of  trial,  on  the  ground  that  he  is  sued  in  the  county  in  which  he  does  not 
reside,  if  plaintiff  resist  the  motion  because  of  the  convenience  of  witnesses,  the 
evidence  as  to  the  convenience  should  be  as  full  and  particular  aa  that  which  is 
required  upon  an  application,  for  this  cause,  to  transfer  the  trial  to  another 
county.    The  affidavit  must  state  the  names  of  the  witnesses. 

Idem,  Psacticz,  Besistinq  Motion.  —  As  matter  of  practice,  where  defendant 
moves  to  transfer  the  cause  to  the  county  of  his  residence,  plaintiff  may  resist,  by 
a  counter  motion  to  retain  the  cause  on  account  of  the  convenience  of  witnesses, 
notwithstanding  the  residence  of  defendant,  and  then  defendant  can  reply  to  the 
allegations  as  to  the  convenience  of  witnesses;  or  plaintiff,  instead  of  a  counter 
motion,  may  simply  resist  the  motion  of  defendant,  but  reasonable  time  should 
be  allowed  defendant,  if  desired,  to  meet  the  matter  set  up  in  opposition  to  the 
original  motion. 

Idem,  Diuoence  to  be  Shown. — The  Act  of  1858  authorizes  suit  to  be  brought 
in  any  county  designated  in  the  complaint,  when  the  residence  of  defendant  ia 
unknown.  But  to  resist  the  application  of  defendant  to  change  the  place  of 
trial,  on  the  ground  that  he  resides  in  a  different  county,  plaintiff  must  show 
that  he  used  all  due  diligence  to  ascertain  the  residence.  * 

Idem. — ^The  practice  upon  this  subjest  being  unsettled,  the  parties,  on  the  return 
of  the  cause,  should  have  an  opportunity  of  fully  presenting  the  merits  of  the 
motion. 

Appeal  from  the  Sixteenth  District. 


»  Cited,  Pierson  v.  McCahill,  22  Cal.  131;  Jenkins  v.  Cal.  Stage  Co.,  Id.  538.    Ap. 
proved,  Edwards  «.  B.  P.  It.  B.  Co.  18  Cal.  461;  Cook  v,  Peoderg&st,  61  Cal.  77,  78. 
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Action  for  slaoder.     Motion  to  change  place  of  trial. 

Monson  &  Sunderland,  for  Appellant,  cited  Pr.  Act,  sec.  20; 
Statutes,  1858,  82;  Park  v.  Caruley,  7  How.  Pr.  350. 

Field,  C.  J. — ^This  action  was  brought  in  Amador  county. 
The  defendant  alleges  in  his  answer,  which  is  verified,  that 
he  was,  at  the  commencement  of  the  action,  and  still  is,  a 
resident  of  Sacramento  county,  and  insists  that  the  trial  of 
the  action  shall  be  in  that  county.  Upon  the  answer,  and 
his  affidavit  of  residence  in  Sacramento  county,  the  defend- 
ant moved  the  Court  to  change  the  place  of  trial.  The  plain- 
tiff resisted  the  motion  by  affidavit  that  he  had  a  large 
number  of  witnesses,  and  that  they  all  reside  in  Amador 
county,  and  that  a  removal  of  the  case  to  Sacramento  would 
work  injury  to  him  and  subject  him  to  great  expense  in  pro- 
curing their  attendance;  and  also  by  a  further  affidavit  that 
he  was  informed  and  believed  the  residence  of  the  defendant 
was  as  much  in  Amador  as  in  any  other  county  of  the  State, 
and  that  if  the  defendant  were  not  thus  a  resident  of  that 
county,  then  his  residence  was  unknown  to  the  plain tifF  at 
the  commencement  of  the  action.  The  Court  below  denied 
the  motion,  and  from  the  order  of  denial  the  defendant  ap- 
pealed. 

The  statute  provides  that  the  trial  of  an  action,  with  cer- 
tain specified  exceptions,  shall  be  in  the  county  in  which  the 
defendant  resides.  The  defendant,  in  the  present  case,  is 
not  within  any  of  the  enumerated  exceptions.  He  had, 
therefore,  a  right  to  a  change  of  the  place  of  trial,  and  the 
affidavit  as  to  the  residence  of  the  plaintiff's  witnesses  was 
insufficient  to  defeat  the  motion.  When  the  convenience  of 
witnesses  is  alleged  in  opposition  to  a  motion  of  this  nature, 
the  evidence  as  tp  the  convenience  should  be  as  full  and  par- 
ticular as  that  which  is  required  upon  an  application,  for  this 
cause,  to  transfer  the  trial  to  another  county.  Had  the 
action  been  originally  commenced  in  Sacramento,  the  affida- 
vit of  the  plaintiff  would  not  have  warranted  an  order  chang- 
ing the  trial  to  Amador.  It  does  not  state  the  names  of  his 
witnesses,  and  for  this  reason,  if  for  no  other,  is  entirely  in- 
sufficient.    (6  Cow.  389.) 
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Ifc  was  suggested  on  the  argument,  that  if  the  convenience 
of  witnesses  required  the  cause  to  be  retained  in 
[420]  Amador,  the  question  should  have  *been  presented  in 
a  diflferent  manner — by  a  counter  motion  of  the  plain- 
tiff to  retain  the  cause,  notwithstanding  the  residence  of  the 
defendant  is  in  Sacramento,  and  that  then  the  two  motions 
could  have  been  brought  on  at  the  same  time.  This  mode 
of  procedure  would  undoubtedly  have  been  proper,  and  in 
this  way  opportunity  would  have  been  afforded,  if  required, 
to  reply  to  the  allegations  as  to  the  convenience  of  witnesses. 
But  the  same  thing  might  have  been  accomplished  by  giving 
the  defendant  reasonable  time,  if  desired,  to  meet  the  matter 
set  up  in  opposition  to  the  original  motion.  In  cases  of  this 
kind,  such  opportunity  must  be  afforded  in  one  way  or  the 
other.     (See  Park  v.  Carnley,  7  How.  Pr.  356.) 

The  second  affidavit  of  the  plaintiff  does  not  meet  the 
positive  averment  of  the  defendant,  or  obviate  its  effect. 

I  am  of  opinion  that  the  order  should  be  reversed,  with 
directions  to  the  Court  below  to  transfer  the  cause  to  Sacra- 
mento county  for  trial. 

Baldwin,  J. — ^I  concur  in  the  judgment  of  reversal.  I 
think,  however,  that  the  statute  of  1858  authorizes  suit  to  be 
brought  in  any  county  designated  in  the  complaint,  when 
the  residence  of  the  defendant  is  unknown.  But  this  pro- 
vision must  receive  a  reasonable  construction.  A  willful  or 
careless  ignorance  of  the  residence  of  the  defendant  does 
not  put  it  in  the  power  of  the  plaintiff  to  sue  him  in  any 
county  of  the  State,  however  remote  from  his  residence;  for 
if  this  were  so,  the  effect  of  the  rule  would  be  practically  to 
repeal  this  provision  requiring  suit  to  be  brought  in  the 
county  of  the  residence  of  defendant.  It  would  be  putting 
it  in  the  power  of  the  plaintiff,  by  keeping  ignorant  of  the 
facts,  or  feigning  ignorance,  to  sue  where  he  pleased,  and 
thus  fraud  would  be  encouraged  and  oppression  practiced. 
To  resist  the  application  of  the  defendant,  the  plaintiff 
should  have  shown  that  he  used  all  proper  diligence  to 
ascertain  the  residence  of  defendant  before  suit,  and  failed. 
He  does  not  show  this  by  his  affidavit,  or  otherwise. 
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I  agree  in  the  other  views  of  the  Chief  Justice,  except 
that  as  the  construction  of  the  statute  presents  a  novel  ques- 
tion, and  the  practice  is  unsettled,,  I  think  the  parties  should 
have  an  opportunity  of  fully  presenting  the  merits  of  the 
motion  on  the  return  of  the  cause;  and  for  that  purpose  it  is 
remanded. 

Cope,  J. — ^I  concur  in  the  judgment  of  reversal, 
upon  the  ground  ^that  the  affidavit  of  the  plaintiff  [421] 
does  not  show  that  he  used  due  diligence  to  ascertain 
the  residence  of  the  defendant.  I  also  concur  in  the  con- 
clusion of  Mr.  Justice  Baldwin,  that  the  parties  should  have 
an  opportunity,  on  the  return  of  the  cause,  to  present  the 
motion  on  its  merits* 


EAEL  et  al.  v.  BULL  et  al. 

>  Bes  Adjudicata,  Dogtbctx  when  Afpueb.— The  doctrine  of  res  judicata  hv^\\e% 
ouly  to  matters  put  in  issue  upon  the  record,  and  directly  determined  ty  tlie 
Court  or  jury.  It  is  not  sufficient  that  the  point  in  dispute  -was  raised  by  the 
pleadings  in  a  former  action:  it  must  have  been  passed  upon  and  determined,  to 
make  the  judgment  in  such  action  a  bar. 

Pleading  Becoupmemt,  Bbeach  of  Warrantt. — In  an  action  for  the  price  of 
goods  sold  and  delivered,  there  being  a  warranty  as  to  the  quality  of  the  goods, 
the  breach  of  the  warranty  may  be  relied  on  in  defence,  by  way  of  recoupirwutt 
to  mitigate  the  amount  rooovered;  but  it  is  not  available  as  a  complete  defence 
to  the  action. 

FoBMEB  JuDOHENT,  WHEN  NOT  A  Bab.— In  such  an  actiou,  complaint  contained  two 
counts:  one  upon  a  special  contract  for  the  sale  and  delivery  of  the  goods;  the 
otlier  upon  a  claim  for  goods  sold  and  delivered.  Answer  denied  the  contract, 
and  the  other  allegations  of  the  complaint;  but  set  up  a  conu*act  between  the 
parties  somewhat  different,  containing  a  guaranty  as  to  quality,  and  alU  ging  that 
the  quality  of  the  goods  was  not  in  accordance  with  the  conti-act,  and  the  bi'each 
wes  relied  on  as  a  complete  defence.  Evidence  was  iutroduced  upon  all  the  is- 
sues made  by  the  pleadings.  The  Court  instructed  the  jury  that,  '*  if  tlio  plaiu* 
tiffs,  on  the  diiy  the  contract  matured,  presented  their  account  and  offered  to 
deliver  the  goods,  they  fulfilled  the  contract  on  their  part;  and  if  thu  defendants 
did  not,  witliin  a  reasonable  time,  and  within  the  custom  of  the  trade,  make  tlieir 
objection  to  the  article  sold,  and  offer  to  rescind  the  contract,  tluy  are  liound  by 
it,  and  plaintiffs  should  recover."  Plaintiffs  ha<l  verdict  and  jnd^ancnc  for  the 
price.  IlfUl,  that  iu  a  subsequent  action  by  the  defendants  agiun.st  phiintiffH,  on 
the  breach  of  the  warranty,  for  the  difibrence  in  value  between  tlic  goods  deliv- 
ered and  those  contracted  for,  the  former  suit  is  no  bar;  that  tlie  matter  in  dis- 


^  Cited,  Stoddard  d.  Treadwell,  26  Cal.  805. 
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pnte,  to  ivit,  this  breach  of  warranty,  was  not  adjudged;  that  the  instruction  of 
the  Court  took  that  question  from  the  jury,  and  directed  them  to  decide  the  rights 
of  the  parties  upou  other  considerations 

Appeal  from  the  Twelfth  District. 

Action  for  the  breach  of  a  written  contract  of  sale,  by 
which,  on  the  tenth  of  October,  Boll,  Baker  &  Co.  con- 
tracted to  sell  Earl  &  Co.  one  hundred  hogsheads  of  bacon, 
and  to  deliver  in  sixty  days,  or  at  any  time  before,  upon 

demand  and    payment.      The    contract    particularly 
[422]   specifies  *the  quality  to  be  delivered,  and  provides, 

in  case  of  difference,  for  an  arbitration.  The  com- 
plaint states  that,  at  the  expiration  of  the  sixty  days,  defend- 
ants did  not  have  bacon  of  the  proper  quality  to  deliver,  and 
could  not  perform  the  contract;  that  thereafter,  on  the  nine- 
teenth December,  Earl  &  Co.  received  from  Bull,  Baker  & 
Co.,  certain  one  hundred  hogsheads  bacon,  at  which  time, 
Bull,  Baker  &  Co.  executed  the  following  memorandum : 

"  San  FiiANasco,  Dec.  19,  1855. 
'*  Messhs.  Earl  &  Co. 

*'Bo't  of  Bull,  Baker  &  Co.,  100  Hhds.  Bacon,  80,000  lbs. 
26  cts.  $20,800. 

'*  The  Bacon,  as  per  the  above  bill,  wo  hereby  guarantee 
to  bo  of  the  quality  as  sold  under  contract  to  Messrs.  Earl 
&  Co.,  of  October  10,  1855. 

Bull,  Baker  &  Co." 

That  the  bacon  was  not  of  the  quality  as  sold  by  the  con- 
tract, of  which  defendants  had  notice;  that  there  was  a  dis- 
agreement* and  arbitration,  and  the  quality  was  found  to  be 
not  such  as  was  sold;  that  the  bacon  was  less  in  value  than 
that  described  in  the  contract  by  $6400;  that  this  difference 
plaintiffs  demanded,  and  defendants  refused,  and  plaintiffs 
claim  the  amount  as  damages. 

The  defendants  answering,  deny  all  the  allegations  in  the 
complaint,  except  the  execution  of  the  original  contract,  of 
which  they  aver  performance,  and  the  acceptance  of  the  per- 
formance by  plaintiffs.  They  also  set  up  as  a  bar  to  this 
action,  the  judgment  and  proceedings  in  the  suit  of  Bull, 

480 


April,  I860.]  Earl  v.  Bull.  423 

Baker  &  Co.  v.  Earl  &  Co.,  for  the  price  of  the  bacon,  as  is 
stated  in  the  opinion. 

The  case  was  submitted  to  the  Court,  without  a  jury,  by 
consent,  to  try  the  issues  arising  upon  so  much  of  the  answer 
as  set  up  this  former  judgment  in  bar.  It  was  submitted  on 
the  pleadings  and  exhibits,  and  the  statement,  on  motion  for 
new  trial,  in  the  former  suit  of  Bull,  Baker  &  Co.  v.  Earl  & 
Co.;  and  the  Court  found  that  "the  matters  and  things  in 
the  complaint  herein  set  forth,  were  not  in  issue,  and  were 
not  heard,  considered,  and  determined  "  in  the  former  action; 
and  that,  as  law,  such  former  judgment  was  not  a  bar,  and 
that  plaintiffs  were  entitled  to  judgment. 

Subsequently,  the  cause  was  tried  before  a  jury  as  to  the 
other  issues  in  the  record,  and  a  verdict  rendered  for  plain- 
tiffs, $1945.     Judgment  accordingly. 

*The  record  in  the  former  suit  shows  that  Bull,  [423] 
Baker  &  Co.,  as  plaintiffs,  counted  on  the  original 
contract  of  sale  and  its  performance,  and  specially  stated 
that  they  had  been  ready  and  tendered,  and  offered  perform- 
ance, at  all  times,  and  on  the  nineteenth  of  December  did 
deliver  the  bacon,  as  by  contract  required  and  in  perform- 
ance thereof;  that  the  same  was  of  the  quality  contracted 
for,  and  was  accepted  as  such.  They  further  counted  on 
goods  sold  and  delivered. 

Earl  &  Co.,  defendants,  answered — first,  denying  each  and 
every  allegation  in  the  complaint;  second,  denying  the  exe- 
cution of  the  contract,  as  set  out  in  the  complaint.  They 
then  set  out  the  contract  of  sale  in  terms  (which  is  the  same 
substantially  as  the  one  counted  on.)  It  is  then  averred  that 
plaintiffs  failed  to  comply  with  the  contract;  that  there  was 
a  disagreement,  which  was  submitted  in  pursuance  of  the 
terms  of  the  contract,  and  a  finding  that  the  bacon  was  not 
within  those  terms.  It  is  then  stated  that  the  defendants 
rely  upon  the  failure  of  plaintiffs  to  comply  with  the  con- 
tract, and  on  the  award  as  a  defence.  On  the  trial  of  this 
case,  there  was  evidence  as  to  the  quality  of  the  bacon. 

McDougaU  &  Sharp,  for  Appellants,  argued  that  the  ques- 
tion as  to  the  quality  of  the  bacon  was  in  issue  and  directly 
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The  defendants  sold  to  the  plaintiiTs  one  hundred  hogs- 
heads of  bacon,  warranting  the  quality.  A  suit  was  brought 
for  the  price,  and  a  breach  of  the  warranty  set  up  in  defence. 
This  is  an  action  upon  the  warranty,  and  the  only  question 
is,  whether  the  matter  was  litigated  and  determined  in  the 
former  suit.  The  complaint,  in  that  case,  contained  two 
counts:  one  upon  a  special  contract  for  the  sale  and  delivery 
of  the  bacon,  and  the  other  upon  a  claim  for  goods,  wares, 
and  merchandise  sold  and  delivered.  The  answer  denied 
the  making  of  the  contract,  and  denied  generally  the  other 
allegations  of  the  complaint.  It  was  admitted,  however, 
that  a  contract,  differing  from  that  mentioned  in  the  com- 
plaint, had  been  entered  into  between  the  parties,  and  the 
contract  so  admitted  was  set  out  in  the  answer,  and  it  was 
alleged  that  the  quality  of  the  bacon  was  not  in  accordance 
with  the  terms  of  the  contract.  It  was  further  alleged  that 
the  question  in  relation  to  quality  was  submitted  to  arbitra- 
tion, and  that  an  award  had  been  made  in  favor  of  the  de- 
fendants— the  plaintiffs  in  this  action.  The  breach  of  the 
contract,  and  the  award  of  the  arbitrators,  were  relied  upon 
as  a  defence.  Evidence  was  introduced  at  the  trial,  upon  all 
the  issues  presented  in  the  pleadings.  The  Court  instructed 
the  jury  that,  "if  the  plaintiffs,  on  the  day  the  contract 
matured,  presented  their  account,  and  offered  to  deliver  the 
goods,  they  fulfilled  the  contract  on  their  part;  and  if  the 
defendants  did  not,  within  a  reasonable  time,  and  within  the 
custom  of  the  trade,  make  their  objection  to  the  article  sold, 
and  offer  to  rescind  the  contract,  they  are  bound  by  it,  and 
the  plaintiffs  should  recover."  The  jury  rendered  a  verdict 
for  the  plaintiffs  for  the  full  amount  of  their  demand. 

It  is  well  settled  that  the  doctrine  of  res  judicata  only 
applies  to  matters  put  in  issue  upon  the  record,  and  directly 
determined  by  the  Court  or  jury.  It  is  not  sufficient  that 
the  point  in  dispute  was  raised  by  the  pleadings  in  a  former 
action;  it  must  have  been  passed  upon  and  determined,  or 
the  judgment  in  such  action  cannot  be  relied  upon  as  a  bar. 
In  the  present  case,  we  have  no  doubt  that  the  breach 
[426]  of  the  warranty  *might  have  been  relied  upon,  by  way 
of  recoupment,  to  mitigate  the  recovery  in  the  former 
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suit;  but  we  are  equally  clear  that  it  was  not  available  as  a 
complete  defence,  for  wbich  purpose  alone  it  seems  to  have 
been  set  up  in  the  answer,  and  relied  upon  at  the  trial.  It 
is  unnecessary  to  determine  whether  the  answer  was  suffi 
cient  to  entitle  the  plaintiffs  to  recoup  the  damages  resulting 
from  the  breach  of  the  contract;  we  are  clearly  of  opinion 
that  by  the  instruction  of  the  Court,  the  whole  matter  was 
excluded  from  the  consideration  of  the  jury.  They  were 
told  that  the  rights  of  the  parties  depended  upon  other  con- 
siderations, of  which  alone  they  were  permitted  to  enquire. 
That  they  did  not  consider  any  question  in  relation  to  the 
warranty,  and  could  not  legally  have  done  so  under  the  in- 
struction, we  think  does  not  admit  of  serious  controversy. 

AVe  see  no  error  in  the  record,  and  the  judgment  must 
therefore  be  affirmed. 

Ordered  accordingly. 


THE  PEOPLE  V,  MAGALLONES. 

Verdict,  of  what  Conclusive.— Indictment  and  trial  in  the  Court  of  Seasione  in 
the  city  and  county  of  San  FranciBCO,  for  larceny,  charged  to  have  been  commit- 
ted within  said  city  and  county.  The  evidence  tended  to  Bhow  tliat  the  offence 
was  there  committed,  and  the  verdict  was  "guilty  as  charged  in  the  indictment." 
Held,  that  the  verdict  was  conclusive,  as  to  the  offence  being  committed  within 
the  jurisdiction  of  said  Court. 

District  Attornby,  Officiali  Duties  of  Assistant. — An  Assistant  Prosecuting 
District  Attorney,  appointed  by  tlie  Board  of  Supervisors  of  the  city  and  county 
of  San  Francisco,  under  tiie  Act  of  April  3d,  1858,  (238,)  is  not  limited  in  his 
official  action  to  any  particular  class  of  cases.  The  true  construction  of  the  stat- 
ute is,  that  he  shall  be  Prosecuting  Attorney  in  the  Police  Court,  and  shall  assist 
the  District  Attorney  in  the  discharge  of  his  various  legal  duties. 

Idem. — One  of  these  duties  is  the  prosecution  of  charges  before  the  grond  jury, 
and  if  the  Assistant  may  perform  the  duty,  ho  must  be  deemed  to  be  clothed  with 
the  powers  and  privileges  necessary  for  that  purpose.  While  acting  for  the  Dis- 
trict Attorney,  his  acts  possess  the  same  validity,  and  must  be  regarded  in  the 
same  light,  as  if  done  by  that  officer  in  person. 

lDE3i.~It  is  no  objection  to  an  indictment  found  in  said  Court  of  Sessions,  that 
such  Assistant  Prosecuting  District  Attorney  was  present  during  the  session  of 
the  grand  jury,  while  the  charge  embraced  in  the  indictment  was  under  con- 
sideration. 

Appeal  from  the  Court  of  Sessions,  city  and  county  of 
San  Francisco. 
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[427]  *Indictmeiit  for  grand  larceny,  charged  in  tlie  in- 
dictment to  hare  been  committed  witlin  said  city  and 
county.  During  the  examination  of  T^'itnesnea  before  the 
grand  jury,  when  the  charge  embraced  in  this  indictment 
was  under  consideration,  P.  W.  Shepheard,  Assistant  Prose- 
cuting District  Attorney,  duly  appointed  by  the  Supervisors 
of  said  city  and  county,  under  the  Act  of  April  23d,  1858, 
was  present.  When  the  defendant  was  called  on  to  plead, 
he  moved,  under  the  third  subdivision  of  sec.  278  of  the  Act 
of  1851,  242,  to  set  aside  the  indictment,  on  the  ground 
that  said  Shepheard  was  so  present  before  the  grand  jury, 
and  that  he  was  not  within  the  exceptions  of  sees.  216,  235, 
of  the  same  act.  Motion  overruled,  and  the  plea  of  not 
guilty.  Verdict,  "guilty,  as  charged  in  the  indictment." 
Defendaat  appeals. 

R.  H.  Lloyd,  for  Appellant,  argued — first,  that  the  pres- 
ence of  Shepheard  before  the  grand  jury  was  in  direct  vio- 
lation of  sec.  216  of  the  Act  of  1851,  235,  and  that  the  Act 
of  April  23d,  1858,  238,  authorizing  the  appointment  of  an 
Assistant  Prosecuting  District  Attorney  in  San  Francisco, 
confined  his  duties  to  the  Police  Court;  second,  tbat  the 
evidence  did  not  show  the  crime  to  have  been  committed 
within  the  jurisdiction  of  the  Conrt. 

Thos.  H.  Williams,  Attorney-General,  for  Jtespondent. 

1.  The  verdict  "guilty,  as  charged  in  the  indictment," 
must  be  presumed  right  as  to  the  second  point  made  by  ap- 
pellant, unless  he  shows  there  was  no  proof  that  the  ofieuce 
was  committed  in  San  Francisco;  but  there  was  proof  on 
this  point. 

2.  Upon  the  first  proposition,  appellant  has  with  him  the 

of  the  law;  but  tho  application  which  he  seeks 
;  is  against  its  spirit  and  intention. 
;ion  of  sees.  216  and  278  of  the  Cr.  Pr.  Act 
was  twofold,  first — tbat  the  people's  attorney 
t  the  case  to  the  grand  jury  in  a  proper  manner, 
examine  witnesses,  see  that  no  improper  testi- 
mitted,  and  advise  the  jury  as  to  matters  of  law; 
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second,  to  prevent  the  exercise  of  improper  influence  upon 
the  minds  of  jurors,  and  an  interference  with  their  delibera- 
tions. In  carrying  out  this  intention,  it  is  immaterial 
whether  the  officer  bearing  the  title  of  District  Attorney  is 
present,  acting,  or  some  one  legally  representing  him. 

The  Act  concerning  District  Attorneys,  64,  sec.  5, 
declares  that,  if  *the  District  Attorney  fails  at  any   [428] 
time  to  attend  Court,  the  Court  shall  designate  some 
other  person  to  discharge  his  duties  during  his  absence. 

The  appointee  of  the  Court  is  not  the  District  Attorney 
by  name,  and  therefore,  according  to  the  view  of  appellant's 
attorney,  he  could  not  enter  the  grand  jury  room  during  tlje 
deliberations  of  that  body.  He  could  perform  all  other  acts 
of  his  principal,  except  to  advise  the  grand  jury.  This  can- 
not be  law. 

I  contend,  however,  that  the  presence  of  the  officer,  Shep- 
heard,  in  the  grand  jury  room,  was  authorized  by  the  twenty- 
second  subdivision  of  sec.  1  of  the  Act  to  confer  further 
powers  on  the  Board  of  Supervisors  of  San  Francisco. 
(Stat.  1858,  235.) 

That  act,  in  general  terms,  authorized  said  Board  to  ap- 
point an  officer,  known  as  the  ''Assistant  Prosecuting  Dis- 
trict Attorney."  The  powers  and  duties  of  the  officer  are 
not  defined  or  limited,  except  that  he  shall  also  prosecute  in 
the  Police  Court. 

It  follows  that  he  may  do  all  which  is  authorized  by  the 
nature  and  character  of  his  office.  The  intention  of  the 
Legislature  was  to  provide  the  District  Attorney  an  assistant, 
in  all  his  duties.  The  rule  is,  that  the  intention  of  the  Leg- 
islature, and  not  its  language,  must  be  executed.  (Sacra- 
mento V.  Bird,  ante.) 

Cope,  J.,  delivered  the  opinion  of  the  Court — Field,  C.  J., 
concurring. 

There  is  nothing  in  either  of  the  points  made  by  the 
defendant's  counsel. 

1:  The  evidence  tended  to  show  that  the  ofTence  was 
committed  within  the  jurisdiction  of  the  Court,  and  the  ver- 
dict of  the  jury  is  conclusive  of  the  question.     In  addition 
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to  this,  it  does  not  appear  that  all  the  evidence  is  set  forth 
in  the  record. 

2.  The  Act  of  April  23,  1858,  authorizing  the  Board  of 
Supervisors  of  the  city  and  county  of  San  Francisco  to 
appoint  an  Assistant  Prosecuting  District  Attorney,  does 
not  define  specifically  the  duties  of  that  officer,  except  that 
it  provides  that  he  shall  be  ''the  Prosecuting  Attorney  for 
the  Police  Court  of  said  city  and  county."  The  act  evidently 
contemplates,  however,  that  he  shall  assist  the  District  At- 
torney in  the  discharge  of  all  his  official  duties.  The  section 
authorizing  the  appointment  reads  as  follows:  ''To  have 
power  to  appoint  an  Assistant  Prosecuting  District  Attor- 
ney, who  shall  hold  said  office  during  the  pleasure  of  said 
Board.     The  said  assistant  shall  also  be   the  Prosecuting 

Attorney  for  the  Police  Court  of  said  city  and  county, 
[429]   and  shall  ^receive  a  salary,  as  such   assistant  and 

Prosecuting  Police  Attorney,  of  twenty-four  hundred 
dollars  per  annum,  payable  monthly  out  of  the  general  fund, 
which  shall  be  in  full  for  all  services  rendered  for  said  city 
and  county,  or  for  either  of  them."  There  is  nothing  in  this 
section  which  limits  the  authority  of  this  officer  to  any  par- 
ticular class  of  cases,  and  its  true  construction  is,  that  he 
shall  be  Prosecuting  Attorney  for  the  Police  Court,  and  shall 
assist  the  District  Attorney  in  the  discharge  of  the  various 
duties  devolving  upon  him  by  law.  One  of  these  duties  is 
the  prosecution  of  charges  before  the  grand  jury,  and  if  tho 
assistant  may  perform  the  duty,  he  must  be  deemed  to  be 
clothed  with  the  powers  and  privileges  necessary  for  that 
purpose.  "While  acting  for  the  District  Attorney,  his  acts 
possess  the  same  validity,  and  must  be  regarded  in  the  same 
light,  as  if  done  by  that  officer  in  person. 


Judgment  affirmed. 
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THE  STATE  OF  CALIFORNIA  v.  McCAULET  &  TEVIS. 

*Btatb  Prison  Commissionebs,  Act  Coxstbued.  —  The  Act  of  starch  21st,  1856, 
creating  a  Board  of  State  Priaon  Oominissionern,  and  defining  their  dutifs,  is 
constitutional.  It  does  not  create  a  deht  or  liability  against  tho  people  of  the 
Btatc,  in  contrarention  of  the  eighth  article  of  the  Constitution,  and  the  contract 
made  with  Eistill  under  the  act  is  valid  and  binding  upon  the  State. 

Idem,  Appeopbiations.— Under  the  contract  made  -with  Estill  for  the  payment  to 
him  of  $10,C00  per  month  on  his  lease  of  the  prison  and  convicts,  that  sum  per 
month  Id  appropriated  by  the  act;  but  these  appropriations  are  to  take  effect,  and 
the  services  are  to  bo  rendered,  in  future.  Until  the  services  are  rendered,  there 
is  no  debt  on  the  part  of  the  State.  The  State  became  indebted  only  as  the  ser- 
vices were  c  :ich  month  performed.  The  lessee  could  not  have  claimed,  at  any 
timo  after  tho  contract  was  made,  the  aggregate  of  all  the  monthly  instalments, 
because  the  State  never  owed  him  that  amount 

Idbm,  Duty  or  State  as  to  Convicts. — The  support  of  convicts  is  as  much  the 
duty  of  the  State,  as  to  provide  fur  the  salaries  of  her  ofQcers.  It  constitutes  one 
of  tho  ordinary  sources  of  the  State's  expenditures;  and  a  law  authorizing  a  con- 
tract for  keeping  the  prisoners  at  a  fixed  price — the  payment  and  services  being 
future  acts — is  not  in  conflict  with  the  Constitution. 

•  Constitutional  Law,  State  Debt. — The  eighth  article  of  the  Constitution  was 
intended  to  prevent  tho  State  from  ninning  into  debt,  and  to  keep  her  expendi- 
turcb,  except  in  certain  cases,  within  her  revenues.  These  revenues  may  be  ap- 
propriated in  anticipation  of  tlieir  receipt  as  effectually  as  when  actually  in  the 
Treasury.  The  appropriation  of  the  moneys,  when  received,  meets  the  services 
as  thoy  are  rendered,  thus  discharging  the  Uabilitic^s  as  they  arise,  or  rather  an- 
ticipatiug  and  preventing  their  existence.  The  appropriation  accompanying  tho 
services  operates  in  the  nature  of  a  cash  payment. 

Convicts,  Poweb  of  LEaiSLATUBE. — ^The  fact  that  the  Act  of  I806  authorizes  the 
transfer  of  the  convicts  to  private  individuals,  and  the  lease  of  the  labor  of  future 
convicts,  does  not  render  the  act  uncoubtitutional.  The  power  over  the  whole 
subject  of  punishment  for  crime  is  vested  in  the  Legislature — the  only  limitation 
being  tho  inhibition  against  tho  infliction  of  cruel  and  unusual  punishments,  which 
mean  those  of  a  barbarous  character,  unknown  to  the  common  law. 

Idem,  Bights  of  Lessee  of.— The  rights  of  tho  lessee,  however,  must  be  subor- 
dinate to  the  right  of  the  Governor  to  pardon,  and  thereby  discharge  the  convicts 
from  custody;  and  to  such  modifications  in  the  extent  of  punishment  as  may  be 
mode  by  future  legislation. 

Idem,  Contbact  Coxstbued.— The  objection  to  the  contract  with  Estill,  under  the 
Act  of  tho  twenty-fint  of  March,  1856,  that  it  contained  stipulations  for  the  re- 
lease of  claims  held  by  Estill  against  the  State,  thereby  increasing  the  amount  of 
the  monthly  payments,  cannot  be  rained  at  this  late  diiy— three  years  having 
elapsc'd  since  the  execution  of  tho  contract,  and  it  having  been  in  part  performed 
ou  both  sides,  and  thus  acquiesced  in  and  affirmed. 

iDEM.r-The  fact  tliat  the  contract  with  Estill  was  signed  by  the  Commissioners 
with  their  individual  names,  and  not  with  tlie  name  of  the  State,  does  not  make 
it  defectively  executed.  The  contract  purports  in  its  body  to  be  between  the 
State,  acting  by  the  Commissioners  under  the  Act  of  March  21st,  1856,  of  the  one 


'  Approved,  McCauley  v.  Brooks,  16  Cal.  25;  Eoppikns  v.  State  Cap.  Com.,  16  Cal. 
253. 
'  Approved,  People  v,  Pacheco.  27  Cal.  207,  208,  219:  Ash  v.  Parkinson,  5  Nev.  25. 

6eq  97  lud.  11;  55  Wis.  148;  81  lU.  681;  87  lU.  422;  5  Oreg.  82,  83. 
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to  this,  it  does  not  appear  that  all  the  evidence  is  set  forth 
in  the  record. 

2.  The  Act  of  April  23,  1858,  authorizing  the  Board  of 
Supervisors  of  the  city  and  county  of  San  Francisco  to 
appoint  an  Assistant  Prosecuting  District  Attorney,  does 
not  define  specifically  the  duties  of  that  officer,  except  that 
it  provides  that  he  shall  be  **  the  Prosecuting  Attorney  for 
the  Police  Court  of  said  city  and  county."  The  act  evidently 
contemplates,  however,  that  he  shall  assist  the  District  At- 
torney in  the  discharge  of  all  his  official  duties.  The  section 
authorizing  the  appointment  reads  as  follows:  **To  have 
power  to  appoint  an  Assistant  Prosecuting  District  Attor- 
ney, who  shall  hold  said  office  during  the  pleasure  of  said 
Board.     The  said  assistant  shall  also  be   the  Prosecuting 

Attorney  for  the  Police  Court  of  said  city  and  county, 
[429]   and  shall  *receive   a  salary,  as  such   assistant  and 

Prosecuting  Police  Attorney,  of  twenty-four  hundred 
dollars  per  annum,  payable  monthly  out  of  the  general  fund, 
which  shall  be  in  full  for  all  services  rendered  for  said  city 
and  county,  or  for  either  of  them."  There  is  nothing  in  this 
section  which  limits  the  authority  of  this  officer  to  any  par- 
ticular class  of  cases,  and  its  true  construction  is,  that  he 
shall  be  Prosecuting  Attorney  for  the  Police  Court,  and  shall 
assist  the  District  Attorney  in  the  discharge  of  the  various 
duties  devolving  upon  him  by  law.  One  of  these  duties  is 
the  prosecution  of  charges  before  the  grand  jury,  and  if  tho 
assistant  may  perform  the  duty,  he  must  be  deemed  to  be 
clothed  with  the  powers  and  privileges  necessary  for  that 
purpose.  While  acting  for  the  District  Attorney,  his  acts 
possess  the  same  validity,  and  must  be  regarded  in  the  same 
light,  as  if  done  by  that  officer  in  person. 


Judgment  affirmed. 
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THE  STATE  OF  CALIFORNIA  v.  McCATJLEY  &  TEVIS. 

^  Statb  Pnisoy  CoManesioNEiis,  Act  Coxstbtji3>.  —  The  Act  of  March  21st,  1856, 
creatin^f  a  Board  of  State  Prison  CommissionerR,  and  defining  thtir  duties,  is 
constitutional.  It  does  not  create  a  debt  or  liability  against  tiio  people  of  the 
State,  in  contravention  of  the  eighth  article  of  the  Constitution,  and  the  contract 
made  with  EbtiU  under  the  act  is  valid  and  binding  upon  tlie  State. 

Idkm.  Appeopbiations.— Under  the  contract  made  with  Estill  for  the  payment  to 
him  of  $10,C00  per  month  on  his  lease  of  the  prison  and  convicts,  that  sum  per 
month  id  appropriated  by  the  act;  but  these  appropriations  are  to  take  effect,  and 
the  services  are  to  bo  rendered,  in  future.  Until  the  sen-'ices  are  rendered,  there 
is  no  debt  on  the  part  of  the  State.  The  State  became  indebted  only  as  the  ser- 
vices were  c  ach  month  performed.  The  lessee  could  not  have  claimed,  at  any 
timo  after  tho  contract  was  made,  the  aggregate  of  all  the  monthly  instalments, 
because  the  State  never  owed  him  that  amount. 

iDEaf ,  Duty  of  State  as  to  Convicts.— The  support  of  convicts  is  as  much  the 
duty  of  the  State,  as  to  provide  for  the  salaries  of  her  ofQcers.  It  constitutes  one 
of  the  ordinary  sources  of  the  State's  expenditures;  and  a  law  authorizing  a  con- 
tract for  keeping  the  prisoners  at  a  fixed  price — the  payment  and  services  being 
future  acts — is  not  in  conflict  with  the  Constitution. 

•  Constitutional  Law,  State  Debt.— The  eighth  article  of  Uie  Constitution  waa 
intended  to  prevent  the  State  from  running  into  debt,  and  to  keep  her  expendi- 
ture»,  except  in  certain  cases,  within  her  revenues.  These  revenues  may  be  ap- 
propriated in  anticipation  of  tlieir  receipt  as  effectually  as  when  actually  in  the 
Treasury.  The  appropriation  of  the  moneys,  when  received,  meets  the  services 
as  they  are  rendered,  thus  discharging  the  liabilities  as  they  ari:te,  or  rather  an- 
ticipatiug  and  preventing  their  existence.  The  appropriation  accompanying  the 
services  operates  in  the  nature  of  a  cash  payment. 

Convicts,  Power  of  LEOisLATrRS. — ^The  fact  that  the  Act  of  1856  authorizes  the 
transfer  of  the  convicts  to  private  individuals,  and  the  lease  of  the  labor  of  future 
convicts,  does  not  render  the  act  unconstitutional.  The  power  over  the  whole 
subject  of  punishment  for  crime  is  vested  in  the  Legislature — the  only  limitation 
being  the  inhibition  against  the  infliction  of  cruel  and  unusual  puniahments,  which 
mean  those  of  a  barbarous  character,  unknown  to  the  common  law. 

Idem,  Bights  of  Lessee  of. — ^The  rights  of  the  lessee,  however,  must  be  subor- 
dinate to  the  right  of  the  Governor  to  pardon,  and  thereby  discharge  the  convicts 
from  custody;  and  to  such  modifications  in  the  extent  of  punishment  as  may  be 
made  by  future  legislation. 

Idem,  Contract  Construed.— The  objection  to  the  contract  with  Estill,  under  the 
Act  of  tlie  twenty-first  of  March,  1856,  that  it  contained  stipulations  for  the  re- 
lease of  claims  held  by  Estill  against  the  State,  thereby  increasing  the  amount  of 
the  monthly  payments,  cannot  be  raised  at  this  late  day— three  years  having 
elax)s<.-(l  since  the  execution  of  the  contract,  and  it  having  been  in  part  performed 
ou  both  sides,  and  thus  acquiesced  in  and  affirmed. 

iDEM.r-The  fact  that  the  contract  with  Estill  was  signed  by  the  Commissioners 
with  their  individual  names,  and  not  with  the  name  of  the  State,  does  not  make 
it  defectively  executed.  The  contract  purports  in  its  body  to  be  between  the 
State,  acting  by  the  Commissioners  under  the  Act  of  March  21st,  1856,  of  the  one 


'  Approved,  McCauley  v.  Brooks,  16  Cal.  25;  Eoppikus  o.  State  Cap.  Com.,  16  Cal. 

253. 
»  Approved.  People  v.  Pacheco.  27  Cal.  207,  208,  219:  Ash  r.  Parkinson,  5  Nev.  25. 

Bet}  97  lud.  11;  65  Wis.  148;  81 UL  631;  87  111.  422;  6  Oreg.  82,  83. 
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part,  and  Estill  on  the  other,  and  is  signed  by  the  CommiBsioners  with  tho  affix 
of  "  Board  of  titate  Priaon  Commissioners."  This  makes  it  the  contract  of  the 
Statu  and  not  of  the  Commissioners. 

*  CoNTBACTS  BY  GOVERNMENT  AoENTs.—Upon  this  point,  the  rule  applicable  to  con- 
tracts of  a  private  character  differs  from  the  rule  governing  contracts  made  by 
a^tnta  of  the  Government.  Such  public  agents  are  presumed  to  contract,  not 
ptasonally,  but  officially,  within  the  sphere  of  their  duties.  Cases  on  this  rule 
cited. 

■Lease,  undek  Statdtory  Enactment. — The  Act  of  March,  1836,  having  autlior- 
ized  the  Commii»uionei*8  to  execute  a  lease,  without  prescribing  any  specific  form, 
or  containing  any  restrictions  as  to  assigning,  and  tlie  lease  being  in  its  terms  as- 
signable, and  no  objiKstions  to  this  form  of  contract  having  been  made  at  the  time, 
it  is  too  late  to  interpose  them  after  the  contract  has  been  acted  upon  on  boih 
sides,  and  thus  adopted  and  approved.  The  personal  liability  of  the  assignor  con- 
tinued after  his  assignment  to  McCauley.  The  security  of  his  bond  was  not  im- 
paired thereby. 

'Idem,  Covenants. — If  some  of  the  covenants  of  the  lease  do  not  bind  tlie  as- 
signee, the  State  cannot  have  relief  on  that  ground.  She  can  claim  no  greater 
exemption  tlian  an  individual  from  the  consequences  of  an  unwise  contract. 

■  Contract,  Whe.v  cannot  be  Bescindeo. — The  State  cannot  rescind  the  contract 
made  with  Estili  for  breaches  of  the  covenants  of  the  lease  by  him  and  his  as- 
signee, so  long  OS  she  herself  is  in  default. 

Idem. — One  party  cannot  violate  a  contract  himself,  and  then  seek  to  rescind  it  on 
tlie  ground  that  tlie  other  paTty  has  followed  his  example. 

Idem. — Nor,  when  the  contract  has  been  in  part  performed,  and  the  parties  cannot  be 
rcstortnl  to  their  oiiginal  position,  can  the  right  of  rescission  exist. 

Idem.— In  this  case,  the  State,  being  in  default  in  making  the  monthly  payments 
uudc  r  the  contract  as  they  became  due,  and  for  mouths  previous  to  this  suit  re- 
fusing to  pay  at  all;  not  offering  to  make  restitution  of  the  property  received  of 
the  lessee,  or  pay  the  value  of  the  claims  relinquished  by  him  at  the  execution  of 
the  Contract,  or  to  pay  what  the  complaint  shows  to  be  now  due;  and  it  not  being 
possible  to  rcsttjre  Estill  &  McCauley  to  their  original  position,  they  having  been 
in  iK)sst^ssion  of  tho  prison  for  nearly  three  years,  and  having  performed  valuable 
services,  cannot  claim  in  equity  a  rescission  of  the  conti*at;t. 

Idem.— It  is  too  late  for  the  State  to  complain  that  the  contract  did  not  exact  of 
the  lesste  security  agaiust  breaches  thereof,  other  than  the  Ixjnd  of  $200,000,  re- 
quired by  the  Act  of  March  2l8t,  1856,  or  did  not  reserve  to  the  State  the  right  to 
reenter  and  resume  possession  of  the  premises,  and  control  of  the  prisoners, 
whenever  she  deemed  proper. 

Appeal  from  the  Seventli  District. 

The  pleadings  consisted  of  the  complaint,  demurrer,  and 
answer.  On  the  argument  in  this  Court,  most  of  the  grounds 
of  demurrer  were  waived,  except  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
Court   below  gave  final   judgment  for  defendants   on   the 


»  Cited,  Sheets  v.  Selden,  2  Wall.  187. 

*  Approved,  Montgomery  v.  Kasson,  16  Cal.  194. 
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demurrer,  having  previously  denied  the  preliminary  injunc- 
tion asked.  Plaintiff  appeals  from  the  judgment,  and  from 
tho  order  refusing  the  injunction. 

The  law  under  which  the  contract  with  Estill  was  made  is 
as  follows: 

AN  ACT  creaiing  a  Board  of  State  Prison  Commissioners  and  Define 

ing  their  Duties. 

[ApproTed  March  2l8t,  1856.] 

The  People  of  the  State  of  California, 

represented  in  Senate  and  Assembly,  do  enact  as  follows: 

Section  1.  The  Lieutenant  Governor,  Controller,  and 
Treasurer  are  hereby  constituted  a  Board  of  Commissioners, 
whose  duty  it  shall  be  to  lease  the  State  prison  grounds  and 
property,  together  with  the  convict  labor  of  this  SUite,  for  a 
period  of  five  years,  at  a  price  not  to  exceed  $15,000  per 
month,  and  in  conformity  with  the  provisions  of  this  act. 

Sec.  2.  In  any  contract  entered  into  by  said  Board,  pro- 
vision shall  be  made  for  the  erection  of  such  buildings,  and 
for  making  such  improvements  on  the  property  owned  or 
leased  by  the  State,  at  the  expense  of  the  lessee,  for  such 
pui'poses  as  will  conduce  to  the  safety  and  convenience  of 
keeping,  working,  clothing,  feeding,  and  providing  medicine 
and  medical  attendance  for  the  convicts  of  the  State,  and 
without  subjecting  the  State,  in  any  way,  to  any  pay- 
ment of  any  amount  whatever  *for  the  same.  Such  [432] 
work  to  done  in  accordance  with  a  plan  to  be  approved 
by  the  Board  of  Commissioners,  and  at  such  time  and  place, 
and  of  such  material  as  they  may  order;  provided,  that  no 
sum  of  money  whatever  shall  at  any  time  be  allowed  or 
audited  by  the  said  Board  of  Commissioners,  for  any  extras 
in  the  way  of  work  or  materials  used  in  building,  or  the  sup- 
port and  maintenance  or  medical  attendance  upon  the  pris- 
oners or  convicts;  and  provided  further,  that  no  relief  for  the 
recapture  of  escaped  convicts,  or  for  damages  of  any  nature 
whatever  incident  upon  the  taking  care  of  and  working  said 
convicts,  shall  be  at  auy  time  allowed  to  the  said  lessee,  but 
he  shall  be  individually  responsible  for  all  losses  and  dam- 
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ages,  and  shall  receive  no  compensation  or  remuneration 
■whatever,  except  that  which  shall  be  stipulated  in  the  con- 
tract entered  into  between  the  said  lessee  and  Board  of 
Commissioners . 

Sec.  3.  The  Board  of  Commissioners  shall  make  such 
rules  and  regulations  governing  said  prison,  alter  and  amend 
the  same  at  pleasure,  and  cause  them  to  be  observed  by  the 
infliction  of  such  penalties  as  they  may  deem  proper. 

Sec.  4.  The  State  Prison  Directors  are  hereby  required 
to  give  their  daily  attention  to  the  enforcement  of  such  rules 
and  regulations  as  are  provided  for  in  the  preceding  section, 
to  see  that  all  buildings  and  improvements  are  made  in 
accordance  with  the  contract,  and  upon  any  delinquency  on 
the  part  of  the  lessee,  to  report  the  same  to  the  Board  of 
Commissioners,  whose  duty  it  shall  be  to  investigate  the 
same,  and  if  the  charge  be  true  and  the  party  culpable,  they 
shall,  by  ordering  suit  to  be  commenced  on  his  official  bond 
or  otherwise,  correct  the  abuse. 

Sec.  5.  The  Board  of  Commissioners  shall,  from  time  to 
time,  visit  the  prison  and  examine  into  its  government,  and 
from  personal  observation  and  conference  with  the  Directors, 
change,  alter,  or  abolish  such  rules  and  regulations  as  may 
in  their  judgment  be  found  necessary.  The  sum  of  five 
hundred  dollars  per  annum  is  hereby  appropriated  out  of 
any  money  in  the  Treasury  not  otherwise  appropriated,  to 
defray  the  expenses  of  said  Board  of  Commissioners,  and 
the  Controller  is  hereby  authorized  and  required  to  draw 
warrants  on  the  Treasurer,  and  the  Treasurer  of  State  is 
hereby  directed  to  pay  the  same  on  application  of  the  Presi- 
dent of  said  Board. 

Sec.  6.  The  Board  of  Commissioners  shall  require  the 
lessee  to  execute  bonds  in  the  penal  sum  of  not  less  than 
$200,000,  with  two  or  more  good  and  sufficient  securities  to 
be  approved  by  said  Board,  for  the  faithful  performance  of 

his  contract. 
[433]       *Sec.  7.     The  sum  of  $15,000  per  month,  or  such 
sum  per  month  less  than  that  amount,  in  accordance 
with  the  contract  to  be  made  by  said  Board  of  Commis- 
sioners, as  specified  in  sections  first  and  second  of  this  act, 
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is  hereby  appropriated  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  and  the  Controller  of  State  is  hereby 
authorized  and  required  to  draw  his  warrants  on  the  Treas- 
urer of  State  for  said  sum;  and  the  Treasurer  of  State  is 
hereby  directed  to  pay  the  said  warrants  on  application  of 
said  lessee,  in  writing,  on  the  last  day  of  each  month. 

Seo.  8.  An  act  entitled  **  An  Act  for  securing  the  State 
Prison  Convicts,"  passsd  April  25th,  1851,  and  so  much  of 
an  act  entitled  "An  Act  for  the  Government  of  the  State 
Prison,"  passed  May  7th,  1855,  as  relates  to  the  future  elec- 
tion of  State  Prison  Directors,  and  so  much  of  the  other 
sections  of  said  act  as  conflicts  with  the  provisions  of  this 
act,  are  hereby  repealed. 

The  contract  is  as  follows : 

"This  indenture,  made  and  entered  into  this  twenty-sixth 
day  of  March,  A.  D.  one  thousand  eight  hundred  and  fifty- 
six,  between  the  State  of  California,  by  Robert  M.  Ander- 
son, Lieutenant  Governor,  G.  W.  Whitman,  Controller  of 
the  State  of  California,  and  Henry  Bates,  Treasurer  of  the 
State  of  California,  constituting  the  Board  of  State  Prison 
Commissioners,  created  by  an  act  of  the  Legislature  of  said 
State  of  California,  entitled  *An  Act  creating  a  Board  of 
State  Prison  Commissioners,  and  defining  their  duties,' 
approved  the  twenty-first  day  of  March,  A.  D.  1856,  party 
of  the  first  part,  and  James  M.  Estill,  party  of  the  second 
part,  witnesseth: 

"That  the  said  party  of  the  first  part,  for  and  in  consid- 
eration of  the  covenants  and  agreements  hereinafter  men- 
tioned, reserved,  and  contained,  on  the  part  and  on  behalf 
of  the  said  party  of  the  second  part,  to  be  done,  kept,  and 
performed,  hath  granted,  bargained,  demised,  and  to  farm- 
letten,  to  the  said  party  of  the  second  part,  his  heirs  and 
assigns,  all  that  certain  tract  or  parcel  of  land  situate  on 
Point  San  Quentin,  in  the  county  of  Marin,  and  State  afore- 
said, and  known  as  the  State  prison  property,  consisting  of 
thirty-six  acres  of  land,  more  or  less,  together  with  all  and 
singular  the  prison  and  houses,  and  all  improvements  and 
houses  thereon  situate;  also,  all  the  shipping,  vessels,  boats, 
fixtures,  implements,  tools,  furniture,  stock,  and  other  prop- 
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The  defendants  sold  to  the  plaintiiTs  one  hundred  hogs* 
heads  of  bacon,  warranting  the  quality.  A  suit  was  brought 
for  the  price,  and  a  breach  of  the  warranty  set  up  in  defence. 
This  is  an  action  upon  the  warranty,  and  the  only  question 
is,  whether  the  matter  was  litigated  and  determined  in  the 
former  suit.  The  complaint,  in  that  case,  contained  two 
counts :  one  upon  a  special  contract  for  the  sale  and  delivery 
of  the  bacon,  and  the  other  upon  a  claim  for  goods,  wares, 
and  merchandise  sold  and  delivered.  The  answer  denied 
the  making  of  the  contract,  and  denied  generally  the  other 
allegations  of  the  complaint.  It  was  admitted,  however, 
that  a  contract,  differing  from  that  mentioned  in  the  com- 
plaint, had  been  entered  into  between  the  parties,  and  the 
contract  so  admitted  was  set  out  in  the  answer,  and  it  was 
alleged  that  the  quality  of  the  bacon  was  not  in  accordance 
with  the  terms  of  the  contract.  It  was  further  alleged  that 
the  question  in  relation  to  quality  was  submitted  to  arbitra- 
tion, and  that  an  award  had  been  made  in  favor  of  the  de- 
fendants— the  plaintiffs  in  this  action.  The  breach  of  the 
contract,  and  the  award  of  the  arbitrators,  were  relied  upon 
as  a  defence.  Evidence  was  introduced  at  the  trial,  upon  all 
the  issues  presented  in  the  pleadings.  The  Court  instructed 
the  jury  that,  **if  the  plaintiffs,  on  the  day  the  contract 
matured,  presented  their  account,  and  offered  to  deliver  the 
goods,  they  fulfilled  the  contract  on  their  part;  and  if  the 
defendants  did  not,  within  a  reasonable  time,  and  within  the 
custom  of  the  trade,  make  their  objection  to  the  article  sold, 
and  offer  to  rescind  the  contract,  they  are  bound  by  it,  and 
the  plaintiffs  should  recover."  The  jury  rendered  a  verdict 
for  the  plaintiffs  for  the  full  amount  of  their  demand. 

It  is  well  settled  that  the  doctrine  of  res  judicata  only 
applies  to  matters  put  in  issue  upon  the  record,  and  directly 
determined  by  the  Court  or  jury.  It  is  not  sufficient  that 
the  point  in  dispute  was  raised  by  the  pleadings  in  a  former 
action;  it  must  have  been  passed  upon  and  determined,  or 
the  judgment  in  such  action  cannot  be  relied  upon  as  a  bar. 

In  the  present  case,  we  have  no  doubt  that  the  breach 
[426]   of  the  warranty  *might  have  been  relied  upon,  by  way 

of  recoupmerU,  to  mitigate  the  recovery  in  the  former 
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suit;  but  we  are  equally  clear  tliat  ii;  was  not  available  as  a 
complete  defence,  for  which  purpose  alone  it  seems  to  have 
been  set  up  in  the  answer,  aud  relied  upon  at  the  trial.  It 
is  unnecessary  to  determine  whether  the  answer  was  suffi 
cient  to  entitle  the  plaintiffs  to  recoup  the  damages  resulting 
from  the  breach  of  the  contract;  we  are  clearly  of  opinion 
that  by  the  instruction  of  the  Court,  the  wbole  matter  was 
excluded  from  the  consideration  of  the  jury.  They  were 
told  that  the  rights  of  the  parties  depended  upon  other  con- 
siderations, of  which  alone  they  were  permitted  to  enquire. 
That  they  did  not  consider  any  question  in  relation  to  the 
warranty,  and  could  not  legally  have  done  so  under  the  in- 
struction, we  think  does  not  admit  of  serious  controversy. 

We  see  no  error  in  the  record,  and  the  judgment  must 
therefore  be  affirmed. 

Ordered  accordingly. 


THE  PEOPLE  V.  MAGALLONES. 

Vebdict,  op  what  Conclusive. — ^Indictment  and  trial  in  the  Court  of  Sessions  in 
the  city  and  county  of  San  Francisco,  fur  laroeny,  charged  to  have  been  commit- 
ted within  said  city  and  county.  The  evidence  tended  to  show  that  the  offence 
was  there  committed,  and  the  verdict  was  •'  guilty  as  charged  in  the  indictment." 
Eeldj  that  the  verdict  was  conclusive,  as  to  the  offence  being  committed  within 
the  jurisdiction  of  said  Court. 

DiSTBicT  Attobney,  OFFICIAL  DuTiES  OF  ASSISTANT. — An  Assistant  Prosecuting 
District  Attorney,  appointed  by  the  Board  of  Supervisors  of  the  city  and  county 
of  San  Francisco,  under  tlie  Act  of  April  3d,  1838,  (238,)  is  not  limited  in  his 
official  action  to  any  particular  chiss  of  cases.  The  true  construction  of  the  stat- 
ute is,  that  he  shall  be  Prosecuting  Attorney  in  the  Police  Court,  and  shall  assist 
the  District  Attorney  in  the  discharge  of  his  various  legal  duties. 

Idem.— One  of  these  duties  is  the  prosecution  of  charges  before  the  grond  jury, 
and  if  the  Assistant  may  p«^rform  the  duty,  he  must  be  deemed  to  be  clothed  with 
the  powers  and  privileges  necessary  for  that  purpose.  While  acting  for  the  Dis- 
trict Attorney,  his  acts  possess  the  same  validity,  and  must  be  regarded  in  the 
same  light,  as  if  done  by  that  officer  in  person. 

Idem.— It  is  no  objection  to  an  indictment  found  in  said  Court  of  Sessions,  that 
such  Assistant  Prosecuting  District  Attorney  was  present  during  the  session  of 
the  grand  jury,  while  the  charge  embraced  in  the  indictment  was  under  con- 
sideracion. 

Appeal  from  the  Court  of  Sessions,  city  and  county  of 
San  Francisco. 
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[427]       ^Indictment  for  grand  larceny,  charged  in  the  in- 
dictment to  have  been  committed  within  said  city  and 
county.     During  the   examination  of   witnesses  before  the 
grand  jury,  when  the  charge  embraced  in  this  indictment 
was  under  consideration,  P.  W.  Shepheard,  Assistant  Prose- 
cuting District  Attorney,  duly  appointed  by  the  Supervisors 
of  said  city  and  county,  under  the  Act  of  April  23d,  1858, 
was  present.     When  the  defendant  was  called  on  to  plead, 
he  moved,  under  the  third  subdivision  of  sec.  278  of  the  Act 
of  1851^  242,  to  set  aside  the  indictment,   on  the  ground 
that  said  Shepheard  was  so  present  before  the  grand  jury, 
and  that  he  was  not  within  the  exceptions  of  sees.  216,  235, 
of   the  same  act.     Motion  overruled,  and  the  plea  of  not 
guilty.     Verdict,  "guilty,  as  charged  in  the  indictment." 
Defendant  appeals. 

B.  H,  LUyydy  for  Appellant,  argued — first,  that  the  pres- 
ence of  Shepheard  before  the  grand  jury  was  in  direct  vio- 
lation of  sec.  216  of  the  Act  of  1851,  235,  and  that  the  Act 
of  April  23d,  1858,  238,  authorizing  the  appointment  of  an 
Assistant  Prosecuting  District  Attorney  in  San  Francisco, 
confined  his  duties  to  the  Police  Court;  second,  that  the 
evidence  did  not  show  the  crime  to  have  been  committed 
within  the  jurisdiction  of  the  Court. 

Tho8.  H.  TFilliams,  Attorney-General,  for  JElespondent. 

1.  The  verdict  "guilty,  as  charged  in  the  indictment," 
must  be  presumed  right  as  to  the  second  point  made  by  ap- 
pellant, unless  he  shows  there  was  no  proof  that  the  offence 
was  committed  in  San  Prancisco;  but  there  was  proof  on 
this  point. 

2.  Upon  the  first  proposition,  appellant  has  with  him  the 
strict  letter  of  the  law;  but  the  application  which  he  seeks 
to  make  of  it  is  against  its  spirit  and  intention. 

The  intention  of  sees.  216  and  278  of  the  Cr.  Pr.  Act 
referred  to,  was  twofold,  first — that  the  people's  attorney 
might  present  the  case  to  the  grand  jury  in  a  proper  manner, 
produce  and  examine  witnesses,  see  that  no  improper  testi- 
mony was  admitted,  and  advise  the  jury  as  to  matters  of  law; 
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second,  to  prevent  the  exercise  of  improper  influence  upon 
the  minds  of  jurors,  and  an  interference  with  their  delibera- 
tions. In  carrying  out  this  intention,  it  is  immaterial 
whether  the  officer  bearing  the  title  of  District  Attorney  is 
present,  acting,  or  some  one  legally  representing  him. 

The  Act  concerning  District  Attorneys,  64,  sec.  5, 
declares  that,  if  *the  District  Attorney  fails  at  any   [428] 
time  to  attend  Court,  the  Court  shall  designate  some 
other  person  to  discharge  his  duties  during  his  absence. 

The  appointee  of  the  Court  is  not  the  District  Attorney 
by  name,  and  therefore,  according  to  the  view  of  a[)pellant's 
attorney,  he  could  not  enter  the  grand  jury  room  during  the 
deliberations  of  that  body.  He  could  perform  all  other  acts 
of  his  principal,  except  to  advise  the  grand  jury.  This  can- 
not be  law. 

I  contend,  however,  that  the  presence  of  the  officer,  Shep- 
heard,  in  the  grand  jury  room,  was  authorized  by  the  twenty- 
second  subdivision  of  sec.  1  of  the  Act  to  conf(?r  further 
powers  on  the  Board  of  Supervisors  of  San  Francisco. 
(Stat.  1858,  235.) 

That  act,  in  general  terms,  authorized  said  Board  to  ap- 
point an  officer,  known  as  the  ''Assistant  Prosecuting  Dis- 
trict Attorney."  The  powers  and  duties  of  the  officer  are 
not  defined  or  limited,  except  that  he  shall  also  prosecute  in 
the  Police  Court. 

It  follows  that  he  may  do  all  which  is  authorized  by  the 
nature  and  character  of  his  office.  The  intention  of  the 
Legislature  was  to  provide  the  District  Attorney  an  assistant, 
in  all  his  duties.  The  rule  is,  that  the  intention  of  the  Leg- 
islature, and  not  its  language,  must  be  executed.  (Sacra- 
mento V.  Bird,  ante.) 

Cope,  J.,  delivered  the  opinion  of  the  Court — Field,  C.  J., 
concurring. 

There  is  nothing  in  either  of  the  points  made  by  the 
defendant's  counsel. 

1;  The  evidence  tended  to  show  that  the  offence  was 
committed  within  the  jurisdiction  of  the  Court,  and  the  ver- 
dict of  the  jury  is  conclusive  of  the  question.     In  addition 
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to  this,  it  does  not  appear  that  all  the  evidence  is  set  forth 
in  the  record. 

2.  The  Act  of  April  23,  1858,  authorizing  the  Board  of 
Supervisors  of  the  city  and  county  of  San  Francisco  to 
appoint  an  Assistant  Prosecuting  District  Attorney,  does 
not  define  specifically  the  duties  of  that  officer,  except  that 
it  provides  that  he  shall  be  "the  Prosecuting  Attorney  for 
the  Police  Court  of  said  city  and  county."  The  act  evidently 
contemplates,  however,  that  he  shall  assist  the  District  At- 
torney in  the  discharge  of  all  his  official  duties.  The  section 
authorizing  the  appointment  reads  as  follows:  ''To  have 
power  to  appoint  an  Assistant  Prosecuting  District  Attor- 
ney, who  shall  hold  said  office  during  the  pleasure  of  said 
Board.     The  said  assistant  shall  also  be   the  Prosecuting 

Attorney  fox  the  Police  Court  of  said  city  and  county, 
[429]   and  shall  ^receive  a  salary,  as  such   assistant  and 

Prosecuting  Police  Attorney,  of  twenty-four  hundred 
dollars  per  annum,  payable  monthly  out  of  the  general  fund, 
which  shall  be  in  full  for  all  services  rendered  for  said  city 
and  county,  or  for  either  of  them."  There  is  nothing  in  this 
section  which  limits  the  authority  of  this  officer  to  any  par- 
ticular class  of  cases,  and  its  true  construction  is,  that  he 
shall  be  Prosecuting  Attorney  for  the  Police  Court,  and  shall 
assist  the  District  Attorney  in  the  discharge  of  the  various 
duties  devolving  upon  him  by  law.  One  of  these  duties  is 
the  prosecution  of  charges  before  the  grand  jury,  and  if  tho 
assistant  may  perform  the  duty,  he  must  be  deemed  to  be 
clothed  with  the  powers  and  privileges  necessary  for  that 
purpose.  While  acting  for  the  District  Attorney,  his  acts 
possess  the  same  validity,  and  must  be  regarded  in  the  same 
light,  as  if  done  by  that  officer  in  person. 


Judgment  affirmed. 
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THE  STATE  OF  CALIFORNIA  v.  McCAXJLEY  &  TEVIS. 

*  State  Pmson  CoxanssioNSus,  Act  CoxsTUxnED.  — The  Act  of  3[arch  21st,  1836, 
creating  a  Board-  of  State  Prison  Commissioners,  and  defining  their  dmu-s,  is 
constitutional.  It  docs  not  create  a  deht  or  liability  against  tiio  people  of  the 
State,  in  contraTcntion  of  the  eighth  article  of  the  Constitution,  and  the  contract 
made  with  Et^till  under  the  act  is  valid  and  binding  upon  the  State. 

Idem.  Apphopriations.— Under  the  contract  made  with  Estill  for  the  payment  to 
him  of  $10,C00  per  montli  on  his  lease  of  the  prison  and  convicts,  that  sum  per 
month  la  appropriated  by  the  act;  but  these  appropriations  are  to  take  eti'ect,  and 
the  services  are  to  bo  rendered,  in  future.  Until  the  services  are  rendered,  there 
is  no  debt  ou  the  part  of  the  State.  The  State  became  indebted  only  as  the  ser- 
vices vrero  c  och  month  performed.  The  lessee  could  not  have  claimed,  at  any 
time  after  the  contract  was  made,  the  aggregate  of  all  the  monthly  instalments, 
because  the  State  never  owed  him  that  amount. 

Idbu,  Duty  of  State  as  to  Convicts. — The  support  of  convicts  is  as  much  the 
duty  of  the  State,  as  to  provide  fur  the  salaries  of  her  officers.  It  constitutt-s  one 
of  the  ordinary  sources  of  the  State's  expenditures;  and  a  law  authorizing  a  con- 
tract for  keeping  tlie  prisoners  at  a  fixed  price — the  payment  and  services  being 
future  acts — is  not  in  conflict  with  the  Constitution. 

s  Constitutional  Law,  State  Debt.— The  eighth  article  of  the  Constitution  was 
intended  to  prevent  the  State  from  running  into  debt,  and  to  keep  her  expendi- 
tureh,  except  in  certain  oases,  within  her  revenues.  These  revenues  may  be  ap- 
propriated in  anticipation  of  their  receipt  as  effectually  as  when  actually  in  the 
Treasury.  The  appropriation  of  the  moneys,  when  received,  meets  the  services 
as  they  are  rendered,  thus  discharging  the  liabilities  as  they  arise,  or  rather  an- 
ticipatiug  and  preventing  their  existence.  The  appropriation  accompanying  tbo 
services  operates  in  the  nature  of  a  cash  payment. 

Convicts,  Poweb  of  Leoislattbe. — The  fact  that  the  Act  of  1S56  authorizes  the 
transfer  of  the  convicts  to  private  individuals,  and  the  lease  of  the  labor  of  future 
convicts,  does  not  render  the  act  uncoubtitutional.  The  power  over  the  whole 
subject  of  punishment  for  crime  is  vested  in  the  Legislature — the  only  limitation 
being  the  inhibition  against  the  infliction  of  cruel  and  unusual  punishments,  which 
mean  those  of  a  barbarous  character,  unknown  to  the  common  law. 

Ideu,  liiGHTS  OF  Lessee  of. — The  rights  of  the  lessee,  however,  must  be  subor- 
dinate to  the  right  of  the  Governor  to  pardon,  and  thereby  discharge  the  convicts 
from  cuKtody;  and  to  such  modifications  in  the  extent  of  punishment  as  may  be 
mode  by  future  legislation. 

Idem,  Contuact  Constbued. — ^The  objection  to  the  contract  with  Estill,  under  the 
Act  of  the  twenty-first  of  March,  1856,  that  it  contained  stipulations  for  the  re- 
lease of  claims  held  by  Estill  against  the  State,  thereby  increasing  the  amount  of 
the  monthly  payments,  cannot  be  raised  at  this  late  day— three  years  having 
elapsed  since  the  execution  of  the  contract,  and  it  having  been  in  part  performed 
ou  both  sides,  and  thus  acquiesced  in  and  affirmed. 

iDEM.^The  fact  tliat  the  contract  with  Estill  was  signed  by  the  Commissioners 
with  their  individual  names,  and  not  with  the  name  of  the  State,  does  not  make 
it  defectively  executed.  The  contract  purports  in  its  body  to  be  between  the 
State,  acting  by  the  Commissioners  under  the  Act  of  March  21st,  1856,  of  the  one 


1  Approved,  McCauley  v.  Brooks,  16  Cal.  25;  Eoppikus  v.  State  Cap.  Com.,  16  Cal. 
253. 
»  Approved.  Pi-oplo  v.  Pocheco.  27  Cal.  207,  208,  219:  Ash  v.  Parkinson,  5  Nev.  25. 

Be^  D7  lud.  11;  55  Wis.  118;  84  IlL  631;  87  IlL  422;  5  Oreg.  82,  33, 
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were  merely  agents  of  tlie  State  for  that  purpose,  and  could 
only  make  such  contract,  and  upon  such  terms  as  the  act  con- 
stituting them  Commissioners  expressly  authorized.  "The 
rule  of  law  regulating  the  powers  of  such  agents  is,  that  the 
power  must  be  strictly  pursued,  or  their  acts  are  void;  and 
this  rule  is  particularly  applicable  to  public  agents  acting 
under  statutory  powers."  (Heydenfeldt  v.  Pickering,  Oct. 
Term,  1854.) 

'*  A  contractor  with  an  agent,  by  or  under  a  law,  must  see 
to  it  that  the  agent  strictly  pursues  his  powers,  and  all  are 
bound  to  notice  the  law."  (State  of  Illinois  v.  Delafield,  8 
Paige,  529.)  And  the  same  principle  is  established  in  Mal- 
colm V.  Sogers,  5  Cow.  193;  23  Wend.  260;  3  Hill,  270;  and 
5  Johns.  Ch.  101.) 

The  act  authorized  them  to  lease  the  State  prison  grounds 
and  property,  together  with  the  convict  labor  of  this  State, 
and  to  contract  for  taking  care  of  the  convicts,  feeding, 
clothing,  and  providing  them  with  medicine,  recapturing 
those  who  might  escape,  and  erecting  such  buildings  as 
would  conduce  to  the  safe  keeping,  etc.,  of  the  convicts,  and 
nothing  more. 

A  maximum,  but  no  minimum,  price  was  fixed. 

It  was  undoubtedly  supposed  and  intended  that  the  lowest 
responsible  and  suitable  bidder  should  be  awarded  the  con- 
tract. But  the  expectations  of  the  Legislatnre  and  of  the* 
people  were  defeated.  The  Commissioners  exceeded  their 
authority.  Instead  of  confining  themselves  to  the  letter  of 
the  act,  they  went  beyond  it,  and  agreed  to  give  Estill  the 
enormous  sum  of  $10,000  per  month,  for  five  years,  in  con- 
sideration of  his  doing  the  matters  and  things  before  enum- 
erated, and  of  a  release  by  him  to  the  State  of  all  claims 
which  he  had  against  the  State,  arising  out  of  his  former 
connection  with  the  State  prison;  also  a  claim  of  $48,000 
for  property  purchased  by  the  State  Prison  Directors  from 
Archibald  Woods;  also  a  claim  for  2,200,000  bricks,  used  in 
the  prison  wall. 

II.    If  the  contract  was  valid,  the  assignment  was  void. 

The  act,  neither  in  terms  nor  by  fair  implication,  author- 
ized a  contract  assignable.     On  tlie  contrary,  every  expres- 
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sioQ  used  in  reference  to  the  lessee  seems  to  contemplate 
that  the  State  is  only  to  deal  with  and  recognize,  during  the 
five  years  of  its  continuance,  the  party  therein  named  as  the 
contractor. 

'*It  involved  a  personal  trust,  granted  by  the  sovereign, 
upon  conditions  imposed  upon  the  grantee  (lessee)  alone,  and 
his  liability  could  not  be  removed  by  substitution."  (Munroe 
V.  Thomas,  5  Cal.  470.) 

*It  was  a  sort  of  office  created  by  the  Legislature   [440] 
to  be  filled  by  an  appointment  made  by  the  Commis- 
sioners, and  could  no  more  be  assigned  than  any  other  similar 
trust  reposed  by  the  Government  in  any  particular  individual. 

The  lease  of  the  premises,  so  far  as  it  might  be  regarded 
separately  from  the  office,  created  an  interest  or  estate  in  the 
lessee  similar  to  that  held  by  a  preemptor  or  grantor  of  a 
land  warrant  under  the  general  Government;  and  it  has  al- 
ways been  held  that  such  interest  is  not  assignable  unless 
the  Act  of  Congress,  under  which  it  is  claimed,  expressly 
authorized  such  transfer. 

Again,  if  the  assignment  was  legal,  the  assignee,  and  he 
alone  after  notice,  would  be  entitled  to  demand  and  receive 
the  Comptroller's  warrants  for  $10,000  in  each  month,  and 
yet  it  has  never  been  the  practice  of  either  the  General  or 
State  Governments  to  recognize  such  transfer.  They  should 
not  be  required  to  do  so;  for  if  such  practice  was  necessary, 
the  officer's  entire  time  might  be  taken  from  his  legitimate 
duties,  and  consumed  in  examining  testimony  and  settling 
disputed  claims  to  the  fund,  and  he  might  be  exposed  to  the 
unpleasing  alternative  of  paying  out  at  his  peril. 

Look,  too,  at  some  of  the  consequences  flowing  from  an 
adverse  construction. 

If  the  contract  was  not  a  mere  personal  trust,  and  the 
lease  of  the  premises  a  mere  incident,  and  the  whole  assign- 
able, then  there  is  no  re/ison  why  the  creditors  of  Estill 
could  not  have  levied  upon  his  leasehold  interest,  and  sold 
the  same  under  execution;  and  why,  under  our  statute,  they 
might  not  have  gone  further  and  sold  his  interest  in  the 
claim  against  the  State,  and  perhaps  his  interest  in  the  con- 
tract, thereby  defeating  the  very  object  of  the  statute. 
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If  the  assignment  was  valid,  who  would  be  entitled  to  the 
possession  of  the  prison  and  control  of  the  prisoners,  in  case 
of  McCaulej's  death?  Neither  the  State  nor  Estill  could 
come  in  and  claim  as  reversioners,  because  they  had  each 
parted  with  all  the  control  until  the  lapse  of  the  five  years. 
McCaulej's  executors  and  administrators  would  be  the  sole 
parties  entitled  to  possession;  and  in  case  of  the  death  of 
these  latter  parties,  such  others  as  the  Probate  Laws  should 
designate. 

III.  As  to  whether  the  instrument  in  question  is  a  con- 
tract or  lease,  see  State  v. .  Page,  1  Speers,  408.  As  to 
whether  the  contract  is  an  entirety,  and  its  stipulations  de- 
pendent, and  whether  the  State  had  a  right  to  rescind  it  for 
non-performance  on  the  part  of  Estill,  see  2  Wend.  433;  3 

Hill,  344;  25  Ala.  465;  6  Porter,  344;  9  N.  H.  298. 
[441]  *The  following  list  of  authorities  the  Attorney- 
General  filed,  as  being  those  prepared  and  used  by 
Gregory  Yale,  as  associate  counsel  for  the  State,  on  the  ar- 
gument of  the  case  in  the  Court  below — ^Mr.  Tale  being  ab- 
^ent  from  the  State  when  the  case  came  before  this  Court : 

Bight  of  Attorney-General  to  institute  the  action  ex  officio, 
without  legislative  direction.  (Com.  v.  Fowler,  10  Mass. 
293-4;  Com.  v.  Burell,  7  Barr,  41;  Com.  v.  Union  Ins.  Co., 

5  Mass.  232;  State  v.  Delesdier,  7  Tex.  94-5;  Bush  v.  Cave- 
naugh,  2  Burr.  189;  Attorney-General  v.  Norwood,  2  Harris 

6  McH.  201,  213;  Id.  1  Bland,  581;  Com.  v.  Theobald,  11 
B.  Mon.  224;  People  v.  St.  Louis,  5  Gilm.. 366-7;  Acts  of 
Feb.  28, 1858;  April,  1858;  McCauley  v.  Weller;  Cor.  George- 
town  V.  Alex.  Carrol,  12  Pet.;  Carter  v.  May,  5  Cush.) 

Jurisdiction  of  the  Court — ^Injunction  where  public  are  in- 
terested.    (Putnam  v.  Valentine,  5  Ohio,  187-9.) 

Information  to  set  aside  a  patent  and  deliver  possession  of 
real  estate.  (Attorney-General  v.  Norwood,  2  H.  &  McH, 
213-14;  1  Bland,  581.) 

Corporation  sues,  and  real  estate  in  possession  of  defend- 
ant demanded.     (Oakland  v.  Carpentier,  13  Cal.  540.) 

Specific  chattel  of  intrinsic  value  to  be  delivered  up,  and 
of  which  no  damage  can  be  assessed.  (Fells  v.  Bead,  3  Yes. 
70,  and  note  to  70  and  72;  2  Sto.  Eq.,  sees.  709,  900.) 
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Family  servants  specifically  decreed.  (McBhea  v.  Walker, 
4  How.  Miss.  455.) 

Injunction,  Pr.  Act,  sec.  112 — Waste  stayed  without  lis 
pendens.  Liberality  of  chancery — ^no  ejectment  necessary 
before  injunction.  (Kane  v,  Vanderburgh,  1  John.  Ch.  10-11.) 

Covenant  to  repair  and  surrender  the  buildings  in  good 
condition  at  end  of  term  does  not  preclude  an  injunction  to 
prevent  the  carrying  away  materials.  (Mayor  of  London  v. 
Hedge,  18  Ves.  355:) 

Sub-lessee  may  be  prevented  from  converting  premises  in- 
consistent with  the  lease.     (Maddox  v.  White,  4  Md.  78-9.) 

Or  from  change  of  business.  (4  Sand.  Ch.  591.)  Same 
rule.     (Howard  v.  Ellis,  4  Sand.  Sup.  Ch.  369.) 

Denial  of  plainti£f's  title  no  reason  against  injunction. 
(Clam  V.  Brewer,  2  Cart.  518.) 

Defective  bill,  as  to  subject  and  parties,  no  reason  why 
receiver  should  not  be  appointed  and  injunction  granted. 
(Evans  v.  Coventry,  31  L.  &  Eq.  438.)    ' 

^Equity  more  potent  than   the  law,  to  grant  the   [442] 
remedy  and  prevent  the  wrong.     (Osborn  v.  U.  S. 
Bank,  9  Wheat.  445.) 

Insolvent  obligor  need  not  be  a  party.  (Sto.  Eq.  PL,  sees. 
169,  170.) 

Contract  for  defined  work,  in  which  the  plaintiff  has  an 
interest,  not  to  be  compensated  in  damages — enforced. 
(Storer  v.  W.  Eailway  Co.,  21  Eng.  Ch.  48.)  Same.  (Stuy- 
vesant  v.  Mayor  of  New  York,  11  Paige,  427.) 

And  to  build  a  house  to  correspond.  (Franklin  Suton,  6 
Mod.  285.) 

Beceiver,  Pr.  Act,  143 — ^Appointment  determines  no  right; 
only  preserves  the  property.  (Evans  v.  Coventry,  4  Wend, 
173;  31  L.  &Eq.  438.) 

Affidavits — Supplement  to  Dewery  on  Injunctions.  (6  Law 
Libs.,  101-4.) 

If  a  lease — ^Assignment  of  a  void  contract  conveys  no  in- 
terest to  assignee.     (Andrew  v.  Pierce,  1  New  Eep.  152-3.) 

Agreement  to  surrender  at  end  of  term  makes  sub-lease 
not  assignable.  (Post  v,  Kearney,  2  Comst.  396;  3  Sand. 
Ch.  668.) 
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Under  tenant  not  bound  on  lessee's  covenants;  no  privity 
of  estate  or  contract.  (Taylor's  L.  &  T.  222;  1  Piatt,  102; 
Brief,  8-9.) 

Continuing  covenants.  (Bleeker  v.  Smith,  13  Wend.  530-2.) 

Assignee  not  bound  for  covenants  for  a  thing  not  in  esse, 
nor  in  relation  to  personalties.    (Spencer's  Case,  5  Coke,  16.) 

Same,  as  to  covenants  of  a  thing  not  in  €sse.  Tallmow  v. 
Coffin,  4  Comst.  136  )     Same.    (2  Piatt  Leases,  401,  405-6.) 

An  assignee,  if  whole  term  is  gone.  (Smiley  v.  Van  Winkle, 
6  Cal.  106.) 

Not  demisable  property — ^No  lease  of  an  office  pertaining 
to  the  administration  of  justice,  as  the  custody  of  prisoners, 
or  marshal,  to  heirs  and  assigns.  (1  Piatt,  25-6,  note  y; 
Reynolds'  Case,  9  Coke,  174;  Sutton's  Case,  6  Mod.  57;  Ellis 
V.  Audle,  2  Lev.) 

Neither  successor  nor  executor  of  Warden  of  State  prison 
compelled  to  prosecute  suit  commenced  by  him  before  his 
death.  None  but  a  successor  can  have  any  relation  to  the 
contract  under  the  statute.     (Bradford  v,  Eeese,  3  Pick.  18.) 

Not  a  lease,  but  a  contract — Ouster  of  plaiutiif  under  a 
contract  to  repair  mill  and  keep  it  till  profits  pay  for  the  work, 
not  a  lease,  and  defendant  not  liable  as  landlord  in  forcible 
entry.    (People  v.  Gibbs,  24  Wend.  200-2.) 

Definition  of  a  lease.   (Jackson  v.  Harrison,  6  Cow.  327-6.) 
Same.    (1  Piatt,  9.) 
[443]      *A  contract  to  let  rooms  in  a  boarding  house,  and 
for  board  and  lodging,  not  a  tenancy.  (Wilson  v.  Mar- 
tin, 1  Denio,  664-5.)     See  above.     (Bradford  v.  Eowe,  3 
Pick.  18.) 

An  interest  in  half  the  crops  no  tenancy,  nor  partnership. 
(Aikeh  v.  Smith,  21  Vt.  180;  Putnam  v.  Wise,  1  Hill,  246-7.) 

Limitations  to  authority  of  public  agents  in  making  con- 
tracts— Leasing  prison  by  agent  of  State  prison,  without 
giving  tlie  notice  required  by  statute,  void,  and  no  action 
can  be  sustained  against  the  agent.     (1  Manning,  438.)  . 

Crockett  dc  Crittenden,  for  Bespondents. 

I.    The  act  of  the  twenty-first  of  March,  1856,  is  not  void. 
1.    The  act  did  not  create  any  debt  or  liability  for  the 
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amount  of  the  appropriation  within  the  meaning  of  the  Con- 
stitution. 

The  case  is  not  within  the  principle  of  the  decisions  in  the 
People  V,  Johnson,  6  Cal.  499,  and  Nougues  v.  Douglass,  7 
Id.  65. 

The  history  of  this  contract  demonstrates  the  distinction. 
The  $10,000  per  month  was  for  a  long  time  paid,  and  no  debt 
was  contracted.  Then  the  State  seized  the  State  prison,  and 
now  denies  that  there  exists  any  liability  on  the  contract,  in- 
sisting that  the  other  party  did  not  perform,  and  that  there- 
fore no  liability  accrued  on  her  part. 

The  error  in  the  reasoning  of  the  Attorney-General  seems 
to  us  to  be  in  supposing  that  no  appropriation  or  provision 
for  the  payment  of  money  could  be  made,  whether  to  take 
effect  presently  or  at  any  future  time,  when  there  existed,  at 
the  time  of  the  passage  of  the  law  making  the  appropriation 
or  provision,  an  indebtedness,  on  the  part  of  the  State,  ex- 
ceeding $300,000  in  amount,  and  this,  though  both  the  ser- 
vices and  consideration  from  which  the  payment  was  to 
come,  were  to  be  then,  or  at  a  future  period,  rendered  or 
performed.  It  must  be  borne  in  mind  that  this  service  was 
necessary  to  the  support  of  the  Government,  and  one  of  its 
ordinary  sources  of  expenditure;  that  the  Government  is  just 
as  much  bound  to  support  its  convicts  as  its  officers;  that  the 
salary  of  the  Governor,  or  the  Judge,  is  not  more  properly 
or  necessarily  a  governmental  charge  than  this  food,  cloth- 
ing, and  safe  keeping  of  its  criminals.  If,  then,  the  passage 
of  a  law  fixing  the  price  to  be  paid  for  keeping  the  pris- 
oners— the  keeping  and  the  payment  for  it  being  future 
acts — be  a  debt  in  the  sense  of  the  Constitution,  what  be- 
comes of  the  salary  of  the  Attorney-General,  of  the  Judges, 
or  Governor,  fixed  by  law^ — the  indebtedness  of  the 
State,  at  the  time  of  such  fixing,  being  *beyond  the  [444] 
constitutional  limit?  Nay,  what  becomes  of  all  salaries 
of  all  officers,  or  of  the  compensation  of  the  members  of  the 
Legislature  ?  If  the  doctrine  contended  for  be  true,  it  logic- 
ally follows  that  no  salaries  or  compensation  can  ever  be 
provided  beforehand,  for  future  services,  when  the  State  is 
in  debt — as  she  now  is — over  $300,000  of  unprivileged  in- 
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debtedness;  for  the  reasoning  is,  that  such  future  compen- 
sation is  a  debt,  and  that  the  consideration  for  it  being  in 
the  nature  of  a  contract,  the  creation  of  the  contract  amoants 
to  the  creating  of  the  debt.  But  the  mistake  of  the  argu- 
ment would  be  readily  detected  when  an  attempt  was  made 
to  apply  it  in  the  instances  cited.  It  would  be  readily  an- 
swered, in  the  case  of  a  Judge  elected  for  six  years,  in  this 
wise.  The  Judge  would  say:  "Tou  merely  agree  to  give  me 
80  many  dollars  when  I  earn  them;  you  do  not  owe  them 
until  I  perform  the  services,  or  the  time  elapses  within  which 
I  am  to  perform  them."  The  Legislature  is  bound  to  make 
the  appropriation  according  to  the  law  in. force,  but  no  debt 
is  created.  There  is,  indeed,  a  state  of  things  provided  for, 
out  of  which  a  debt  or  charge  may  arise.  Whether  this  be 
by  contract  made  with  the  Judge,  or  implied,  is  immaterial. 
The  State  does  not  owe  the  Judge  the  six  years'  salary;  he 
may  never  earn  it;  he  may  die  or  resign  the  next  day;  but  if 
he  does  not  resign,  but  serves  as  Judge,  then  the  appropria- 
tion follows,  and  he  receives  the  money.  So  in  this  case, 
the  lessee  never  could  have  claimed  of  the  State,  at  any  one 
time,  $600,000 — the  aggregate  of  all  the  instalments.  At  the 
time  of  making  the  contract,  and  by  force  of  the  contract, 
he  was  entitled  only  to  draw  money  as. the  periods  for  pay- 
ment occurred.  If  he  had  died,  or  refused  to  go  on  with  the 
contract,  his  sureties,  or  he — ^as  the  case  may  be — might  have 
been  liable  on  his  bond,  indeed,  but  he  or  his  representatives 
could  have  recovered  nothing  afterward.  Why?  Because 
then  the  State  owed  him  nothing.  He  had  placed  himself 
in  such  a  position  as  that  the  State  might  have  owed  him, 
and  having  the  money  in  the  Treasury  would  have  been 
bound  to  pay  him;  but  still,  as  in  the  ease  of  a  salaried  offi- 
cer, it  was  not  a  debt  until  the  time  arrived,  and  the  event 
happened.  The  State  cannot  be  considered  as  incurring  a 
debt  for  current  expenses,  when  it  has  the  money  to  pay;  if 
so,  it  has  been  incurring  debts  all  along,  to  all  of  the  officers. 
Every  appropriation,  in  this  sense,  supposes  a  debt — an  ob- 
ligation to  pay  money — but  this  obviously  was  not  the  mean- 
ing of  the  Constitution.  We  presume  there  would  be  no 
objections,  on  constitutional  grounds,  to  the  first  Legislature. 
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passing  a  law  providing  for  the  payment  of  the  ex- 
penses of  the  ^Government  ten  years  in  advance — the  [445] 
appropriation  taking  effect  when  there  was  money  in 
the  Treasuiy  to  pay.  But  it  would  hardly  be  contended,  if 
the  bill  had  appropriated  $100,000  per  annum  for  the  support 
of  the  penitentiary,  in  monthly  instalments,  that  there  was  a 
debt  incurred  by  the  State,  any  more  than  fixing  the  salaries 
of  so  many  Judges,  amounting  to  that  sum,  was  a  debt  in- 
curred to  them.  In  order  to  make  the  matter  clearer,  let  us 
suppose  that  the  State  had,  in  1856,  passed  a  law  creating  an 
officer  called  "Warden  of  the  Penitentiary,"  and  required 
him  to  execute  a  bond  to  discharge  the  duties,  and  fixed  his 
compensation  at  $10,000  per  annum,  payable  monthly,  does 
any  one  doubt  that  he  wotdd  be  entitled  to  that  sum,  or  sup- 
pose that  this  law  would  create  an  unconstitutional  debt? 
But  suppose  it  had  required  a  contract  from  him  to  furnish 
the  prisoners  with  food,  etc.,  and  in  consideration  of  this, 
had  agreed  to  pay  him,  for  five  years,  so  much  money,  pay- 
able monthly,  why  would  this  provision  be  unconstitutional? 
Not,  surely,  on  the  ground  of  contract;  for  the  Constitution 
says  nothing  against  that,  and  the  contract  is  implied,  indeed 
expressed  in  the  appointment — the  contract  is  merely  inci- 
dental to,  and  illustrative  of  the  appropriation.  There  is  no 
reason  or  rule  which  prevents  the  mere  act  of  appropriation 
or  designation  of  the  sum  of  money  to  be  paid,  from  being 
passed  before  the  money  is  in  the  Treasury,  if  it  takes  effect 
only  when  the  money  is  ready  to  meet  it.  If  no  money  was 
in  the  Treasury,  but  expected,  from  taxes  or  income,  to  be 
there  by  a  given  time,  we  do  not  see  why  provision  for  its 
payment  should  not  be  made,  as  well  in  advance  of  its  actual 
receipt  as  at  any  other  time,  if  it  is  only  to  tcJ^e  effect  when 
received;  and  this  is  the  usual  order  of  procedure  in  other 
States,  if  not  indeed  in  this. 

The  mere  contract,  express  or  implied,  to  pay  money  for 
necessary  expenses,  at  a  future  day,  on  certain  conditions, 
express  or  implied,  for  services  to  be  rendered  or  articles 
furnished,  therefore,  is  not  an  infraction  of  the  constitutional 
provision.  To  make  it  such,  there  must  be  an  absolute 
agreement  to  pay  money  in  any  events  with  immediate  or  at 
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least  a  fixed  liability  on  the  part  of  the  State  to  pay  it.  This 
was  the  evident  spirit  of  the  Constitution.  Section  eight 
was  not  designed  as  a  restriction  upon  the  power  of  appro- 
priating money,  or  of  disposing  of  property  by  the  Legisla- 
ture. It  was  not  a  mere  police  regulation  as  to  the  time 
when  acts  were  to  be  passed.  It  was  designed  to  prevent 
the  Legislature  running  thtf  State  in  debt — to  make,  except 

in  certain  cases,  her  revenues  support  the  Government; 
[446]   but  whether  those  revenues  are  *appropriated  to-day 

or  to-morrow,  when  in  the  Treasury  or  on  the  way  to 
the  Treasury,  whether  actually  raised  or  expected  to  be 
raised  when  needed,  is  wholly  immaterial.  It  would  be  just 
as  constitutional  to  appropriate  $10,000  for  stationery  to  be 
furnished  the  next  Legislature,  at  the  next  session,  to  be 
paid  out  of  the  next  year's  taxes,  as  to  appropriate  it  out  of 
the  money  now  in  the  Treasury;  and  a  contract  to  furnish  it 
then  at  certain  rates,  to  be  then  paid  for,  would  seem  to  be 
legitimate.  So  it  was,  in  like  manner,  perfectly  constitu- 
tional to  say  that  the  officers  of  the  Government  should  pay 
to  the  lessee  of  the  State  prison  so  many  dollars  for  taking 
care  of  the  penitentiary  in  the  year  1858,  as  it  was  consti- 
tutional to  say  that  the  officers  of  the  Government  should 
pay  to  the  physician  of  the  insane  asylum  so  much  money 
for  taking  care  of  the  insane  for  the  same  period.  The  con- 
tract, though  dated  in  the  present,,  was  to  be  performed  in 
the  future;  and  the  money  to  be  paid  was  not  a  debt 
until  the  time  came,  and  the  event  happened,  upon  which 
payment  depended;  and  when  the  sum  designated  became 
due  by  the  act,  the  money  was  in  the  Treasury  and  subject 
to  the  law,  and  no  debt  existed  against  the  State,  any  more  than 
in  the  case  of  any  salary  of  physician,  Judge,  or  Governor. 

Suppose  the  State  prison  were  taken  possession  of  by  the 
State,  and  conducted  under  its  management  and  direction, 
could  not  the  State  order  contracts  for  supplies?  Could  not 
she  employ  wardens,  attaches,  servants,  etc.,  and  incur  the 
usual  liabilities  for  future  services  and  current  charges  in 
advance  of  a  revenue  to  meet  them?  Indeed,  if  the  argu- 
ment be  pursued  to  its  consequences,  it  would  make  no  dif- 
ference whether  she  had  the  money  on  hand  or  not,  as  there 
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would  still  be  a  debt.  So  the  State  could  make  no  contracts 
for  selling  or  disposing  of  its  property,  or  the  articles  made 
by  convicts,  in  advance  of  their  manufacture,  for  still  the 
law  might  raise  an  obligation  to  refund  or  to  pay,  on  failure 
of  compliance.  It  will  be  seen  that  this  would  make  govern- 
ment almost  an  impracticable  thing,  and  introduce  hopeless 
confusion  into  its  affairs. 

The  Government  cannot  move  without  incurring,  every 
hour,  charges  on  its  Treasury  of  some  sort  or  other;  but  it 
must  be  as  constitutional  to  provide  for  these  in  advance  as 
to  pay  them  subsequently,  and  whether  provision  be  made 
by  a  contract  to  pay  or  an  implied  assumpsit — by  an  appro- 
priation in  advance  or  subsequently — is  the  same  thing. 
These  charges  are,  in  no  constitutional  sense,  debts;  the 
money  is  not  to  be  paid,  therefore  is  not  due  (or  a 
debt)  until  the  service  is  performed,  or  *the  thing  [447] 
done.  When  it  is  due,  it  is  paid  for  out  of  funds 
already  provided  and  in  the  Treasury:  precisely  as  every 
salary  or  item  of  expenditure  for  the  support  of  Government. 

And  if  this  contract  were  taken  from  the  lessee,  the  Leg- 
islature must  go  on,  and,  in  effect,  make  another  equally  un- 
constitutional; it  must  agree  to  pay  the  warden  or  lessee  so 
much,  which  is  a  contract;  and  then  must  authorize  him,  or 
some  one  else,  to  procure  food,  clothing,  materials,  utensils; 
to  make  contracts  for  buildings  or  repairs,  etc. ;  so  that  the 
only  difference  would  be  to  change  one  contract  with  one 
man  into  a  multitude  of  contracts  with  many  men. 

Let  us  suppose  that  the  State,  instead  of  making  general 
appropriations  for  the  expenses  of  the  several  departments, 
should  provide  for  contracts  in  thiswise:  that  she  should 
agree  to  pay  the  Surveyor-General,  the  Secretary  of  State, 
etc.,  so  much  money,  payable  at  certain  periods,  for  defray- 
ing the  expenses,  etc.,  of  their  respective  offices  —  what 
would  be  the  difference  between  this  and  agreeing  to  pay, 
or  appropriating  in  advance,  so  much  money  for  the  pur- 
poses of  such  departments?  It  would  at  last,  whether  in  the 
form  of  a  contract  or  not,  be  only  providing  for  expenses  of 
Government  in  advance  of  their  payment.  And  so  it  is  in 
respect  to  the  State  prison. 
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To  hold  the  contrary,  is  to  hold  that  the  State  cannot  rent 
a  Capitol  by  contract,  to  be  paid  for  by  the  month,  or  a 
Supreme  Court  room  and  offices;  and  the  Legislature  would 
be  violating  their  oaths  to  authorize,  or  possibly  even  to  pay 
the  sums  necessary  for  these  purposes.  To  such  manifest 
absurdities  does  this  proposition  lead  I  Besides  all  this,  it 
may  be  asked,  if  all  the  indebtedness,  heretofore  existing, 
was  unconstitutional — ^and  therefore  no  State  debt  at  all — 
when  did  the  indebtedness  pass  the  constitutional  limit? 
How  is  it  shown  that  it  was  exceeded  when  this  contract 
was  made? 

2.  But  even  if  the  act  did  create  a  debt  or  liability  in 
violation  of  the  Constitution,  it  would  therefore  only  be  void 
to  that  extent.  It  would  still  be  valid  so  far  as  to  authorize 
the  making  of  the  contract  and  the  transfer  from  the  State 
to  the  lessee  of  the  property  of  the  State,  and  the  custody  of 
the  convicts  and  the  profits  of  their  labor.  The  unconstitu- 
tionality of  the  law  would  only  protect  the  State  against  a 
demand  for  the  money  due  under  the  law,  but  does  not  at  all 
countenance  the  pretension  that  no  right  to  the  possession 
of  the  property  could  arise  under  the  law. 

Strictly  speaking,  the  question  of  the  unconstitu- 
[448]  tionality  of  the  law  *on  this  ground  is  not  involved  in 
this  action,  for  there  is  no  demand  here  made  for  the 
money.  The  State  is  not  seeking  to  relieve  itself  from  a 
liability  for  the  money,  but  only  to  regain  possession  of  the 
property. 

3.  The  labor  of  the  convicts  is  the  legitimate  subject  of 
contract.  Conviction  and  imprisonment  create  a  constitu- 
tional involuntary  servitude  — in  other  words,  slavery. 
If  the  State  can  hire  the  labor  of  a  convict  for  a  single 
moment,  it  can  do  so  for  five  years.  It  is  the  exercise  of 
that  power  of  disposition  which  of  necessity  exists  in  the 
State,  and  it  is  purely  a  matter  of  legislation  how  it  shall  be 
exercised.  The  State  is  entitled  to  the  profits  of  the  labor 
of  convicts,  and  it  is  for  the  Legislature  alone  to  determine 
how  that  profit  shall  be  derived.  The  practice  of  almost 
every  State  in  the  Union  confirms  this,  and  it  was  never 
before  denied. 
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II.  The  Commissioners  did  not  exceed  their  authority  by 
procuring  the  release  of  the  claims  of  Woods  and  Estill. 
They  kept  within  the  limit  of  their  power  and  made  a  better 
bargain  for  the  Stats  than  was  anticipated. 

Even  if  the  Commissioners  had  exceeded  their  authority, 
the  State  is  estopped  from  alleging  it  after  so  long  a  time  has 
elapsed,  and  after  the  contract  has  been  in  part  performed 
on  both  sides.  The  State  has  acquiesced  in  and  affirmed  the 
contract,  with  full  knowledge  of  its  terms. 

m.    The  assignment  of  the  contract  did  not  avoid  it. 

The  law  gave  the  Commissioners  power  to  make  a  lease  in 
the  usual  form.  Every  lease  is  assignable,  unless  there  be 
express  words  of  restriction. 

The  assignee,  whether  named  or  not,  is  bound  by  all  the 
covenants  running  with  the  land. 

Whether  assigned  or  not,  the  State  has  the  security  it 
chose  to  take.  If  it  did  not  choose  to  bind  the  assignee,  it 
cannot  complain. 

Every  lessee  ha?  the  right  to  sub-let  unless  restrained  by 
his  lease.  McCauley  is  merely  a  sub-lessee.  (Taylor's 
Landlord  and  Tenant,  279.) 

Notwithstanding  the  assignment,  the  State  may  enforce 
the  contract  against  Estill.  That  it  cannot  do  so  against 
McCauley  is  no  ground  upon  which  it  can  ask  relief.  It  is 
the  result  of  its  own  contract,  and  no  doubt  the  contingency 
of  an  assignment  was  in  view  when  the  lessee  was  required 
to  give  bond  in  the  sum  of  $200,000.  The  State  holds  that 
security,  in  addition  to  the  personal  responsibility  of  the 
lessee. 

*To  ask  relief  because  under  the  contract  there  are  [449] 
certain  covenants  on  the  part  of  the  lessee  which 
would  not  bind  the  assignee,  or  because  none  of  the  cove- 
nants bind  McCauley  as  sub-lessee,  is  to  ask  the  Court  to 
relieve  the  State  from  its  contract,  merely  because  the  usual 
incidents  and  consequences  of  such  a  contract  are  found  to 
follow,  from  its  execution,  or  because  the  contract  did  not 
contain  unusual  restrictions  upon  the  lessee,  which  might 
perhaps  have  been  advantageous  to  the  State. 

lY.    The  death  of  Estill  did  not  terminate  the  contract. 
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It  would  be  as  rational  to  contend  that  a  lease  for  years  of 
land  and  slaves  made  by  one  individual  to  another,  would 
determine  on  the  death  of  the  lessee. 

y.  If  the  contract  be  valid,  the  alleged  breaches  do  not 
entitle  the  State  to  rescind  it. 

1.  Because  the  right  to  abandon  a  contract  vests  only  in 
the  party  uho  has  been  guilty  of  no  default.  (Chitty  on  Cont. 
C36.)  And  the  State  was  in  default  by  not  paying  the  money 
according  to  the  terms  of  the  contract. 

2.  Because  the  application  is  too  late.  When  a  right  of 
rescission  exists,  it  must  be  exercised  within  a  reasonable 
time.  (Chitty  on  Cont.  and  Cases,  636;  Ayers  v.  Mitchell, 
3  Sm.  &  M.  683;  Mason  v.  Bovet,  1  Den.  74;  Story  on  Cont. 
sec.  844,  c.) 

3.  Because  the  contract  has  been  in  part  performed,  and 
the  parties  cannot  be  restored  to  their  original  position. 
The  riglit  of  rescission  can  never  be  exercised  under  such 
circumstances.  (Story  on  Cont.  sec.  844,  a;  Chitty  on  Cont. 
636,  a;  2  Parsons  on  Cont.  191-2-3;  Voorhees  v.  Earl,  2 
Hill,  288;  Hunt  v.  Silk,  5  East,  449;  Mason  v.  Bovet,  1  Den. 
69-74;  Beed  v.  Blandford,  2  Young  &  J.  278;  Turnp.  Co,  v. 
Commonwealth,  2  Watts,  433.) 

4.  One  who  asks  equity  must  do  equity.  The  complaint 
shows  that  there  is  money  due  to  the  defendants  on  the  con- 
tract; yet  there  is  no  offer  to  pay  it,  nor  any  offer  to  rettim 
what  was  received  when  the  contract  was  entered  into.  This 
would  be  essential  to  any  relief  being  given  to  the  plaintiff. 
(1  Story  Eq.  sec  301;  Fanning  v.  Dunham,  5  Johns.  Ch.  142; 
17  Johns.  57.) 

Field,  C.  J.,  delivered  the  opinion  of  the  Court — Cope,  J„ 
concurring. 

On  the  twenty- first  of  March,  1856,  an  act  was  passed 
[450]  creating  a  *Board  of  State  Prison  Commissioners,  and 
constituting  the  Lieutenant  Governor,  the  Controller, 
and  the  Treasurer  of  the  State,  such  Commissioners.  By 
the  act,  the  Commissioners  were,  among  other  things,  re- 
quired to  lease  the  State  prison  grounds  and  property,  to- 
gether with  the  convict  labor,  for  a  period  of  five  years,  at  a 
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price  not  exceeding  $15,000  a  month;  and  to  provide,  in  any 
contract  made  by  them,  for  the  erection,  at  the  expense  of 
the  lessee,  of  such  buildings  and  improvements  upon  the 
property  leased  as  would  conduce  to  the  convenient  and  safe 
keeping  and  working  of  the  convicts,  and  to  take  from  the 
lessee  a  bond  in  the  penal  sum  of  1200,000,  with  two  or  more 
good  and  sufficient  sureties,  to  be  approved  by  the  Board, 
conditioned  for  the  faithful  performance  of  his  contract. 

Under  this  act,  and  assuming  to  be  governed  by  its  pro- 
visions, the  Commissioners,  on  behalf  and  in  the  name  of 
the  State,  on  the  twenty-sixth  of  March,  1856,  entered  into 
an  indenture  of  lease  with  James  M.  Estill,  by  which,  in  con- 
sideration of  the  covenants  and  agreements  contained  therein 
on  his  part,  tlie  State  granted  and  demised  to  him  and  his 
assigns,  for  the  period  of  five  years  from  that  date,  the  prison 
grounds  and  property,  together  with  the  labor  of  all  the  con- 
victs then  in  the  prison,  or  who  might  be  confined  therein 
during  the  continuance  of  the  lease,  and  agreed  to  pay  to 
him  the  sum  of  $10,000  a  month;  and  the  said  Estill,  on  his 
part,  covenanted  and  agreed,  in  consideration  of  such  lease, 
and  the  payment  of  such  monthly  sum,  to  receive  and  take 
charge  of  the  convicts  then  confined  in  the  prison,  or  who 
might  be  thereafter  confined  during  the  said  period;  and  to 
provide,  under  the  direction  of  the  Commissioners,  the 
necessary  overseers,  guards,  and  employes  for  the  prison, 
and  to  furnish  the  convicts  with  suitable,  proper,  and  whole- 
some food,  drink,  clothing,  and  medical  attendance,  and  to 
treat  them  humanely,  and  with  all  the  kindness  consistent 
with  their  security  and  safety;  and  to  erect  such  buildings, 
prisons,  and  walls,  and  to  make  such  other  improvements  on 
the  premises,  as  would  conduce  to  the  convenient  and  safe 
keeping  of  the  convicts;  and  to  use  due  diligence  for  tbe 
capture  and  recovery  of  such  as  might  escape,  and  to  pay 
reasonable  rewards  for  their  apprehension  and  return.  The 
lessee  also  further  covenanted  and  agreed,  for  the  same  con- 
sideration, to  release,  and  by  the  instrument  did  release,  all 
claims  against  the  State  of  California,  whether  legal  or 
equitable,  which  he  held,  arising  from  his  former  connection 
with  the  State,  as  the  lessee  of  the  prison  and  convict  labor, 
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[451]  or  for  property  or  materials  sold  to  or  *usecl  by  the 
State  oflScers  or  employes  of  the  prison  for  the  State; 
and  also,  a  claim  for  $48,800  for  property  purchased  by  the 
State  Prison  Directors,  or  other  State  officers,  from  Archi- 
bald Wood,  and  to  hold  the  State  harmless  from  such  claim; 
and  also,  a  claim  for  two  million  and  two  hundred  thousand 
bricks,  purchased  by  the  State  Prison  Directors,  and  used  in 
the  construction  of  the  prison  walls. 

It  was  also  stipulated  by  the  contract,  that  simultaneously 
with  its  execution,  and  prior  to  its  taking  effect,  the  lessee 
should  execute  to  the  State  a  bond  in  the  penal  sum  of 
$200,000,  with  responsible  sun^ties,  to  be  approved  by  tbe 
Commissioners,  conditioned  for  the  faithful  periFormance  of 
the  duties  and  obligations  of  the  contract,  and  the  law  au- 
thorizing the  same;  and  tbat  new  or  additional  bonds  might 
be  required,  if,  from  any  reason,  the  Commissioners  should 
deem  the  bond  or  bonds  taken  insufficient. 

Immediately  upon,  the  execution  of  this  lease  and  contract, 
Estill  took  possession  thereunder  of  the  prison  grounds  and 
I^roperty,  and  of  the  convicts  confined  in  the  prison;  and 
continued  in  such  possession  until  the  fourteenth  of  May, 
1857,  when  he  transferred  and  assigned  to  McCauley  all  his 
interests,  rights,  and  privileges  under  the  contract,  until  the 
twenty-sixth  of  February,  1861,  with  the  exception  of  the 
right  to  draw  one-half  of  the  monthly  sum  stipulated  to  be 
paid  by  the  State,  the  lessee  reserving  to  himself  that  right. 

On  the  twelfth  of  January,  1859,  Estill  transferred  and 
assigned  to  the  defendant,  Tevis,  all  his  remaining  interest 
in  the  contract,*  and  in  and  to  all  moneys  then  due,  or  which 
might  thereafter  become  due  on  account  thereof. 

From  the  time  Estill  took  possession,  until  the  twenty-sixth 
day  of  December,  1857,  warrants  for  the  monthly  instalments, 
payable  under  the  contract,  were  drawn  by  the  Controller 
upon  the  Treasurer  of  the  State,  and  delivered  to  the  lessee 
or  his  assignee.  The  complaint  alleges,  that  up  to  the  period 
of  the  assignment  to  McCauley,  the  State  complied  with  tbe 
contract,  so  far  as  to  pay  to  the  lessee  the  sum  of  $10,000  a 

*  See  noto  at  foot  of  page  25,  vol.  16  Gal.  Hcports. 
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month;  and  that  the  amount  of  $210,000  in  all  has  been 
paid  upon  the  contract.  This  amount  brings  the  monthly 
payments  to  the  twenty-sixth  of  December,  1857.  As  to 
these  allegations  of  payment,  the  answer  avers,  that  on  the 
twenty-first  of  April,  1856 — within  one  month  after  the  con- 
tract was  made — an  act  of  the  Legislature  was  passed,  pro- 
hibiting the  Treasurer  of  the  State  from  paying  any  money 
for  the  redemption  of  Controller's  warrants,  bearing 
date  prior  to  the  *first  of  January,  1857,  or  of  a  later  [452] 
date,  drawn  for  any  indebtedness  which  accrued  prior 
thereto;  and  that  on  the  nineteenth  of  the  same  month,  an 
act  was  passed  providing  that  all  such  warrants  should  be 
fupded  and  bonds  of  the  State,  payable  on  the  first  of  July, 
1875,  issued  in  lieu  thereof,  (see  laws  of  1856,  chaps.  137  and 
149) ;  that  under  the  authority  of  these  acts,  the  Treasurer 
refused  to  pay  the  warrants  issued  to  Estill  previous  to  the 
first  of  Januaiy,  1857,  and  in  order  to  provide  the  means  of 
keeping  and  maintaining  the  prison,  Estill  was  obliged  to 
sell  them  in  the  market,  or  have  them  exchanged  for  the 
bonds  of  the  State,  and  to  sell  the  bonds;  and  that  both  the 
warrants  and  bonds  were  greatly  depreciated,  and  he  was 
forced  to  dispose  of  them  at  a  discount  of  from  thirty  to 
fifty  cents  on  the  dollar;  that  after  the  first  of  January,  1857, 
the  warrants  were  not  issued  as  the  monthly  amounts  became 
due,  except  on  one  or  two  occasions,  the  Controller  refusing 
to  issue  them  until  there  was  money  in  the  Treasury;  and 
that  Estill,  previous  to  the  assignment,  and  McCauley  after- 
wards, were  forced  to  sell  their  demands  for  the  monthly 
payments,  allowed  by  the  Board  of  Examiners,  at  a  heavy 
discount.  Since  the  twenty-sixth  of  December,  1857,  no 
warrants  have  been  issued  for  any  of  the  monthly  instal- 
ments, nor  have,  any  payments  been  made  on  the  contract, 
but,  on  the  contrary,  the  payments  have  been  expressly  re- 
fused. 

On  the  twenty-sixth  of  February,  1858,  an  act  was  passed 
authorizing  and  empowering  the  Governor  of  the  State,  and 
in  fact  making  it  his  duty,  through  such  agent  or  agents  as 
he  might  appoint,  to  take  immediate  possession  of  the  State 
prison  and  grounds,  together  with  all  the  property  of  the 
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State  thereib  situated;  and  to  assume  the  custody,  control, 
and  management  of  the  State  prison  convicts  therein  con- 
fined, or  to  be  therein  confined,  and  thereafter  to  continue 
the  possession  of  the  property,  and  the  control  of  the  con- 
victs, until  further  provided  by  law.  At  this  time,  McCauley 
was  in  the  peaceable  possession  of  the  property  and  convicts, 
but  the  Governor,  believing  the  act  to  be  constitutional  and 
binding  upon  him,  proceeded  and  took  forcible  possession 
of  the  premises,  ousted  McCauley  therefrom,  and  retained 
possession  until  restitution  was  made  by  a  regular  judgment, 
rendered  in  judicial  proceedings,  instituted  by  McCauley 
against  him  and  others.  This  Court,  in  considering  the 
judgment  on  appeal,  held  that  the  validity  of  the  lease  could 
not  be  tried  in  an  action  of  forcible  entry  and  detainer,  and 

that  McCauley  could  not  be  deprived  of  the  advan- 
[453]   tages  resulting  *from  the  possession  of  the  premises, 

by  a  forcible  ouster,  under  any  legislative  enactment; 
that  if  the  lease  were  valid,  there  was  in  him  a  property 
which  could  not  be  divested  for  public  use,  without  just 
compensation;  and  if  it  were  invalid,  it  still  gave  a  color  of 
title,  and  took  from  his  possession  the  character  of  intrusion 
without  claim  of  right,  which  alone  the  Goyerument  could 
remedy  by  force. 

On  the  twenty-sixth  of  April,  1858,  which  was  after  the 
seizure  by  the  Governor  and  the  dispossession  of  McCauley, 
and  before  any  legal  proceedings  for  the  recovery  of  the 
premises  were  taken,  an  act  was  passed,  entitled  '*  An  Act  to 
authorize  the  settlement  of  the  accounts  of  James  M.  Estill 
and  John  F.  McCauley,  arising  out  of  State  prison  maters" — 
by  which  the  Governor,  Controller,  and  Secretary  of  State 
were  constituted  a  Board  of  Commissioners,  with  power  to 
examine,  audit,  and  allow  any  and  all  claims,  legal  or 
equitable,  of  Estill  and  McCauley  or  either  of  them  (except 
only  one  of  McCauley's)  arising  out  of  any  matters  connected 
with  the  State  prison;  and  for  that  purpose  to  take  evidence, 
and  to  hear  counsel  for  or  against  any  such  claim.  The 
claim  excepted  was  one  of  $20,000,  preferred  by  McCauley 
for  keeping  the  prison  from  December  26th,  1857 — tlie  period 
to  which  the  State  had  made  the  monthly  payments — up  to 
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March  2cl,  1858,  the  day  on  which  he  was  forcibly  dispos- 
sessed by  Governor  Weller  and  others.  The  act  provided, 
that  the  award  of  the  Board  should  be  in  writing,  and  be 
final  and  conclusive  between  the  State  and  Estill  and  Mc- 
Cauley;  and  when  it  was  filed  with  the  Secretary  of  State,  it 
should  be  the  duty  of  the  Controller  to  draw  his  warrant  on 
the  Treasurer  in  their  favor  for  the  amounts  awarded  to  them 
respectively — provided,  they  executed  and  delivered  to  the 
Board,  before  receiving  such  warrants,  full  and  complete 
releases  of  all  their  claims  against  the  State,  arising  out  of, 
or  in  connection  with  the  State  prison,  with  the  exception  of 
the  claim  above  mentioned  of  120,000,  preferred  by  Mc- 
Cauley;  and  provided,  they  first  made  a  good  and  sufficient 
fee-simple  title  to  the  site  of  the  premises  upon  which  the 
buildings  stood,  in  front  of  the  east  wall  of  the  prison.  For 
the  payment  of  the  amounts  awarded,  the  act  appropriated 
and  set  apart  the  sum  of  $75,000.  To  this  act  neither  Estill 
or  McCauley  ever  paid  any  attention.  They  never  consented 
to  the  appointment  of  the  Commissioners,  or  presented  any 
claims  to  them.  They  rested  upon  the  validity  and  legality 
of  the  contract,  and  denied  the  right  of  the  State  to  with- 
draw from  its  obligations;  asserting  at  the  same  time,  that 
their  claims,  exclusive  of  the  one  excepted  by  the  act, 
*greatly  exceeded  the  sum  appropriated  for  their  pay-  [454] 
ment;  and  that  they  neither  possessed  or  had  control 
of  the  title  to  the  premises  which  the  act  required  them  to 
make  to  the  State,  as  a  condition  precedent  to  any  payment. 

On  the  nineteenth  of  April,  1859,  an  act  was  passed  to 
condemn  and  appropriate  to  the  use  of  the  State  the  interest 
of  Estill  and  his  assigns  in  the  State  prison  grounds  and 
property,  but  owing  to  some  question,  it  is  believed,  as  to 
the  constitutionality  of  its  most  material  provisions,  no  pro- 
ceedings were  taken  under  it  on  behalf  of  the  State. 

In  July  following,  the  present  suit  was  instituted.  Its 
object  is  to  obtain  a  cancellation  of  the  lease  and  contract 
with  Estill,  and  tlie  assignment  thereof,  and  a  surrender  of 
possession  to  the  State  of  the  prison,  grounds,  and  property 
pertaining  thereto,  and  of  the  convicts.  Other  relief,  by 
way  of  injunction  against  threatened  legal  proceedings  of 
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tlie  defendants,  and  bj  the  appointment  of  certain  directors 
or  receivers,  to  take  charge  of  the  property  and  convicts 
pending  the  action,  is  also  sought,  but  these  matters  are  only 
incidental  to  the  other  objects  of  the  bill. 

To  maintain  the  action  and  obtain  the  decree  prayed,  the 
plaintiff  alleges  and  relies  upon  several  grounds :  1st.  The 
unconstitutionality  of  the  Act  of  March  21st,  1856,  directing 
a  lease  of  the  prison  and  convicts.  2d.  The  want  of  author- 
ity in  the  Commissioners,  even  if  the  act  were  constitutional, 
to  make  the  lease  and  contract  in  question.  3d.  The  defect- 
ive execution  of  the  contract,  the  same  being  signed  by  the 
Commissioners  in  their  individual  names,  and  not  in  the 
Kiame  of  the  State.  4:th.  The  forfeiture  of  the  lease  and 
contract,  by  the  assignment  to  McCauley;  and  5th.  A  failure 
on  the  part  of  the  lessee  and  his  assigns,  to  perform  the 
covenants  and  agreements  of  the  lease. 

1.  The  unconstitutionality  of  the  Act  of  March  21st,  1856, 
is  asserted  on  two  grounds:  1st,  that  it  appropriated  the  sum 
of  $600,000,  and  thus  created  a  debt  or  liability  against  the 
people  of  the  State,  exceeding  the  limit  prescribed  by  the 
eighth  article  of  the  Constitution;  and  2d,  that  it  authorized 
a  transfer  of  the  convicts  to  private  individuals,  and  a  lease 
of  the  labor  of  future  convicts,  which  was  beyond  the  power 
of  the  Legislature. 

The  contract  provides  for  the  payment  of  ten  thousand 
dollars  a  month,  and  the  act  appropriates  this  sum  per  month. 
The  appropriations  are  to  take  effect,  and  the  services  are  to 
be  rendered  in  future.  Until  the  services  are  ren- 
[455]  dered,  there  can  be  no  debt  on  the  part  of  the  *State. 
The  lessee  could  not  have  claimed,  at  any  time  after 
the  making  of  the  contract,  the  aggregate  of  all  the  monthly 
instalments — ^because  the  State  never  owed  him  that  amount. 
The  State  only  became  indebted  as  the  services  were  each 
month  performed.  The  aggregate  amount  of  the  salaries  of 
the  Judges  of  the  Supreme  Court,  and  of  the  several  Dis- 
trict Courts  of  the  State,  will  exceed,  during  the  period  of 
six  years  for  which  they  are  elected,  the  limit  of  three  hun- 
dred thousand  dollars  fixed  by  the  Constitution,  and  yet  it 
will  hardly  be  contended  that  an  act  of  the  Legislature  ap* 
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propriating  the  njoney  for  their  salaries,  as  they  respectively 
became  due,  would  be  for  that  reason  unconstitutional.  Yet 
the  argument  of  the  Attorney-General  is  as  applicable  in  the 
one  case  as  in  the  other.  The  support  of  the  convicts  is  as 
much  the  duty  of  the  State  as  to  provide  for  the  salaries  of 
her  officers.  It  constitutes  one  of  the  ordinary  sources  of 
the  State's  expenditures,  and  a  law  authorizing  a  contract 
for  keeping  the  prisoners  at  a  fixed  price — the  payment  and 
the  services  being  future  acts — is  no  more  in  conflict  with 
the  Constitution  than  the  law  fixing  the  salaries  of  the 
Judges  and  other  officers  of  the  Government,  and  providing 
.  for  their  payment  from  the  Treasury  of  the  State.  The 
eighth  article  was  intended  to  prevent  the  State  from  run- 
ning into  debt,  and  to  keep  her  expenditures,  except  in  cer- 
tain cases,  within  her  revenues.  These  revenues  may  be 
appropriated  in  anticipation  of  their  receipt  as  effectually  as 
when  actually  in  the  Treasury.  The  appropriation  of  the 
moneys,  when  received,  meets  the  services  as  they  are  ren- 
dered, thus  discharging  the  liabilities  as  they  arise,  or  rather 
anticipating  and  preventing  their  existence.  The  appropria- 
tion accompanying  the  services  operates  in  fact  in  the  nature 
of  a  cash  payment. 

The  objection  to  the  constitutionality  of  the  act  on  the 
second  ground — that  it  autliorizes  the  transfer  of  the  con- 
victs to  private  individuals,  and  a  lease  of  the  labor  of  future 
convicts,  is  untenable.  The  power  over  the  whole  subject 
of  punishment  for  crime  is  vested  in  the  Legislature.  The 
only  limitation  upon  its  exercise  is  the  inhibition  against  the 
infliction  of  cruel  and  unusual  punishments,  which  are  held 
to  mean  those  of  a  barbarous  character,  and  unknown  to  the 
common  law.  The  first  object  of  punishment  is  the  protec- 
tion of  soci(;ty;  the  reformation  of  prisoners  is  only  sub- 
sidiary and  incidental  to  this.  Their  conviction  has  subjected 
them  to  a  constitutional,  involuntary  servitude;  and  their 
labor  and  the  proceeds  of  it  belong  to  the  State,  and  may  be 
disposed  of  in  such  way  as  the  Legislature,  in  its  dis- 
cretion, may  determine.  *The  practice  of  leasing  out  [456] 
the  labor  of  convicts  prevails  in  several,  and  as  we  are 
informed,  in  a  majority  of  the  States;  and  the  power  of  the 
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Legislature  to  authorize  contracts  of  this  kind  has  never,  we 
believe,  been  questioned.  The  rights  of  every  lessee  must, 
of  course,  be  subordinate  to  the  right  of  the  Governor  to 
pardon,  and  thereby  discharge  convicts  from  custody;  and 
to  such  modifications  in  the  extent  of  punishment  as  may  be 
made  by  future  legislation. 

2.  Whether  the  Commissioners  did  or  did  not  exceed 
their  authority  in  making  the  contract  in  question,  it  is  un- 
necessary to  determine.  They  were  authorized  to  cpntract 
at  a  price  not  exceeding  fifteen  thousand  dollars  a  month; 
they  made  the  contract  for  ten  thousand  dollars  a  month. 
Had  the  contract  stopped  here,  the  objection  would  not  have 
been  urged.  It  is  the  additional  stipulations  for  releases  of 
claims  against  the  State  which  constitute  the  point  of  objec- 
tion. It  is  said  that  these  claims  entered  into  the  consid- 
eration of  the  contract,  in  fixing  the  sum  of  ten  thousand 
dollars  a  month,  and  that  the  sum  would  have  been  less  but 
for  these  extraneous  matters.  If  this  be  true,  it  is  too  late 
to  raise  the  objection  at  this  day — ^three  years  after  its  exe- 
cution, and  after  it  has  been  in  part  performed  on  both  sides, 
and  thus  acquiesced  in  and  affirmed. 

3.  The  contract  was  not  defectively  executed  by  the  Com- 
missioners, from  the  fact  that  they  signed  it  with  their  indi- 
vidual names,  and  not  with  the  name  of  the  State.  The  con- 
tract purports,  in  its  body,  to  be  between  the  State,  acting 
by  the  Commissioners,  under  the  Act  of  the  twenty-first  of 
March,  1856,  of  the  one  part,  and  Estill  on  the  other,  and  is 
signed  by  the  Commissioners,  with  the  affix  of  **  Board  of 
State  Prison  Commissioners."  The  instrument  does  not 
purport  to  be  the  act  of  the  Commissioners  alone,  but  tbe 
act  of  the  State  by  them.  The  State,  by  them,  makes  the 
lease  and  contract,  and  it  is  with  the  State  that  the  lessee 
enters  into  the  covenants  and  agreements  contained  in  the 
indenture. 

The  objection  is  applicable  only  to  contracts  of  a  private 
character,  made  in  cases  of  a  mere  private  agency.  A  dif- 
ferent rule  exists  in  reference  to  contracts  executed  by  agents 
of  the  Government.  "In  such  cases,"  says  Mr.  Justice 
Story,  in  speaking  of  the  liability  of  public  agents,  ''the 
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presumption  prevails  that  the  parties  contract,  not  person- 
ally, but  merely  officially,  within  the  sphere  of  their  appro- 
priate duties.  Thus  a  charter  party,  sealed  and  executed  by 
a  public  officei;  in  his  own  name,  but  describing  him- 
self as  acting  in  behalf  of  the  King  *or  Government,  [457] 
for  purposes  connected  with  the  public  service,  has 
been  held  not  to  bind  him  personally,  but  to  be  merely  ob- 
ligatory upon  the  Government.  So  an  indenture,  executed 
between  A  B,  describing  himself  as  "Secretary  of  War,"  of 
the  one  part,  and  C  D,  of  the  other  part,  for  a  demise  of 
certain  buildings  for  public  purposes,  and  for  a  certain 
period,  and  containing  a  covenant  on  the  part  of  A  B  to  pay 
the  stipulated  rent  during  that  periqd,  has  been  held  not  to 
bind  A  B  personally,  but  to  bind  the  Government  alone." 
(Unwin  V.  Wolseley,  1  Term  K.  678;  Macbeath  v.  Haldimand, 
Id.  172;  Hodgson  r.  Dexter,  1  Cranch  R.  345.)  "Where  a 
contract,"  says  the  Supreme  Court  of  Maine,  in  Stinchfield 
V.  Little,  "is  entered  into,  or  a  deed  executed,  in  behalf  of 
the  Government  by  a  duly  authorized  public  agent,  and  the 
fact  so  appears,  notwithstanding  the  agent  may  have  affixed 
his  own  name  and  seal,  it  is  the  contract  or  deed  of  the  Gov- 
ernment, who  alone  is  responsible,  and  not  of  the  agent." 
(1  Greenl.  231.) 

4.  The  lease  was  not  forfeited  by  the  assignment.  The 
law  authorized  the  Commissioners  to  execute  a  lease,  and 
prescribed  no  specific  form,  and  the  lease  is  in  terms  made 
to  Estill  and  his  assigns  No  objections  to  this  form  of  the 
contract  were  made  at  the  time,  and  it  is  too  late  to  interpose 
them  now,  after  the  contract  has  been  acted  upon  on  both 
sides,  and  been  thus  adopted  and  approved.  The  personal 
liability  of  the  assignor  continued  after  the  assignment.  The 
security  of  the  bond  of  two  hundred  thousand  dollars  was 
in  no  respect  impaired  thereby. 

If  it  be  admitted  that  some  of  the  covenants  do  not  bind 
the  assignee,  no  ground  of  relief  can  spring  from  this  cir- 
cumstance. The  State  can  claim  no  greater  exemption  than 
an  individual,  from  the  usual  consequences  of  an  unwise  and 
impolitic  contract. 

5.  It  follows  from  the  views  we  have  expressed,  that  the 
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Act  of  March  21st,  1856,  was  constitutioDal,  and  that  the 
contract  under  it  was  valid  and  binding  upon  the  State.  It 
only  remains  to  consider  the  alleged  failure  of  the  lessee  and 
his  assignee  to  perform  the  covenants  of  the  lease,  as  fur- 
nishing ground  for  the  equitable  relief  sought  by  the  bill. 
The  breaches  alleged  to  have  been  committed  are  fully  con- 
troverted by  the  answer,  into  which  we  can  look  in  consid- 
ering the  action  of  the  Court  in  refusing  the  preliminary  in- 
junction. As  to  the  demuiTer,  we  must  look  to  the  case 
made  in  the  complaint,  and  we  are  clear  that  the  State  is 
not  entitled  to  a  rescission  of  the  contract  upon  her  own 

showing.  In  the  first  place,  she  has  equally  failed  to 
£458]   perform  the  *contract  on  her  part.     She  neglected  to 

make  the  monthly  payments  as  they  became  due,  and 
for  months  previous  to  the  institution  of  the  present  suit, 
she  refused  to  make  any  payments  whatever.  And  the  rule 
is  general,  that  the  right  to  rescind  a  contract  rests  only 
with  the  party  who  is  without  default.  One  party  cannot, 
as  is  well  observed  by  counsel,  violate  the  contract  himself, 
and  then  seek  a  rescission  on  the  ground  that  the  other 
party  has  followed  his  example.     (Chitty  on  Cont.  636.) 

In  the  second  place,  the  contract  has  been  in  part  per- 
formed, and  the  parties  cannot  be  restored  to  their  original 
position.  The  right  of  rescission  cannot  exist  under  such 
circumstances.  How  could  Estill  and  McCauley,  after  being 
in  possession  for  nearly  three  years,  and  performing  valuable 
services,  be  placed  in  their  previous  condition?  A  contract, 
says  Parsons  in  his  valuable  work,  cannot  be  rescinded  **  if 
the  failure  of  the  other  party  be  but  partial,  leaving  a  dis- 
tinct part  as  a  subsisting  and  executed  consideration,  and 
leaving  also  to  the  other  party  his  action  for  damages  for 
the  part  not  performed.  Generally,  no  contract  can  be 
rescinded  by  one  of  the  parties,  unless  both  can  be  restored 
to  the  condition  in  which  they  were  before  the  contract  was 
made.  If,  therefore,  one  of  the  parties  has  derived  any 
advantage  from  a  partial  performance,  he  cannot  hold  this 
and  consider  the  contract  as  rescinded  because  of  the  non- 
performance of  the  residue,  but  must  do  all  that  the  contract 
obliges  him  to  do,  and  seek  his  remedy  in  damages."    (2  vol. 
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191;  Story  on  Cont.,  sec.  844,  a;  Hunt  v.  Silk,  6  East,  449; 
Mason  v.  Bovet,  1  Denio,  69,  74;  Beed  v.  Blandrord,  2 
Young  &  J.  278;  Turnpike  Company  v.  Commonwealth,  2 
Watts,  433.) 

In  the  third  place,  the  State  does  not  offer  to  make  resti- 
tution of  the  property  received,  or  pay  the  value  of  the 
claims  relinquished  at  the  execution  of  the  contract,  or  to 
pay  what  she  shows  in  the  complaint  remains  due  thereon. 
Such  restitution  and  payment  must  precede  the  right  of  the 
State  to  ask  for  a  rescission.  The  rule  is  universal  and  in- 
flexible, and  rests  upon  natural  justice.  He  who  seeks  equity 
must  do  equity. 

As  indemnity  against  breaches  of  the  contract,  the  law  of 
1856  required  the  execution  of  a  bond  in  the  penal  sum  of 
two  hundred  thousand  dollars,  and  the  contract  expressly 
provides  that  new  and  additional  bonds  may  be  required  of 
the  lessee,  whenever  the  Commissioners  may  deem  those 
taken  insufficient.  It  is  too  late  to  complain  that  other  se- 
curity was  not  exacted  by  stipulations,  or  the  reserva- 
tion of  a  *right  to  reenter  and  resume  the  possession  [459] 
of  the  premises,  and  the  control  of  the  prisoners, 
whenever  the  State  should  deem  such  proceeding  proper. 

Some  of  the  breaches  alleged — such  as  the  neglect  of  the 
lessee  to  furnish  suitable  and  proper  food,  clothing,  and 
medical  attendance  for  the  convicts,  or  sufficient  overseers, 
guards,  and  employes  for  the  prison,  are  urged  with  ill  grace 
by  the  State,  who  has  made  to  the  lessee  and  his  assignee 
the  payments  stipulated,  for  a  part  of  the  time,  only  in  de- 
preciated paper,  and  for  a  part  of  the  time  has  withheld 
such  payments  entirely — thus  depriving  them,  either  partially 
or  wholly,  of  the  means  to  which  they  had  ^  right  to  look  to 
provide  such  food,  clothing,  attendance,  guards,  and  em- 
ployes. Indeed,  the  legislation  disclosed  in  the  pleadings^ 
and  to  which  we  ha\e  referred  in  this  opinion,  has  tended  to 
greatly  embarrass  the  lessee  and  his  assignee  in  the  manage- 
ment of  the  affairs  of  the  prison,  and  in  the  discharge  of  the 
obligations  of  the  contract. 

"When  the  State  has  complied,  in  good  faith,  with  her  own 
engagements,  it  will  be  time  to  consider  whether  she  can  in* 
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voke  the  interposition  of  a  court  of  equity  to  cancel  her 
contract  for  breaches  of  its  stipulations  by  the  lessee,  or 
those  who  represent  him. 
Judgment  affirmed. 

Baldwin,  J.,  haying  been  counsel  for  Bespondents  in  the 
Court  below,  did  not  sit  in  the  case. 


EAUN  v.  EETNOLDS  et  al.     (Nos.  2754,  2742.)» 

•  FoBECLOsuBE,  Obdeb  OF  CoxjBT. — Under  a  decree  of  forecloanre  and  sale,  H.  had 
come  into  possession  of  the  mortgaged  premises.  SubBeqnentlv,  on  appeal  to 
the  Supreme  Court,  the  decree  was  revenged,  with  directions  that  the  sale  under 
it  be  set  aside,  that  defendants  in  the  suit  be  restored  to  the  proj^erty  sold,  and 
that  the  Court  below  should  proceed  to  dispose  of  the  case  in  pursuance  of  the 
principles  of  the  opinion.  The  Court  below,  on  fiUng  the  remiititur,  entered  a 
decree  setting  aside  said  sale,  restoring  defendants  to  possession,  directing  plain- 
tiff to  deliver  up  possession;  awarding  a  writ  of  restitution,  in  case  of  refusal, 
vacating  the  credit  given  on  the  decree' of  foreclosure— the  plaintiff  having 
bouglit  in  the  property — and  ordering  an  account  of  the  rents  and  profits  of  tbe 
premise  8  while  in  the  hands  of  H.,  with  an  injunction  pending  the  account.  JJeldf 
that  the  order  by  the  Court  below  for  an  account  of  the  rents  and  profits,  was 
right;  that  the  general  direction  by  this  Court  to  the  Court  below,  to  proceed  in 
pursuance  of  the  principles  of  the  opinion  of  this  Court,  was  mere  formality, 
neither  giving  authority,  nor  limiting  the  power  of  the  Court  below;  that  with- 
out Kuch  directions,  that  Court  could  act  only  in  subordination  to  the  principles 
declared  by  tliis  Court;  that  the  question  of  rents  and  profits  being  left  open  by 
thii  Court,  indicated  that  it  was  to  be  passed  on  by  the  Court  below;  that  there 
is  no  distinction  as  to  the  right  to  have  the  corpus  of  the  property  restored  on 
reversal  of  the  decree  under  which  it  was  sold,  and  the  restoring  of  the  rents  and 
profits  received  from  its  use;  and  that  the  restitution  of  both  is  essential  to  mak- 
ing tlie  party  whole. 

Idem,  AccouNTiNa  fob  Rents  and  PsoFrrs.— Where  a  party  gets  into  poBsession 
of  property,  as  a  water  ditch,  under  a  Sheriff's  sale  on  foreclosure  of  a  mortgage, 
and  the  judgment  on  which  such  sale  was  made  is  afterwards  reversed  by  the 
Supreme  Court,  and  restitution  of  the  property  is  ordered,  the  Court  below  may, 
on  motion,  order  such  party  in  possession  to  account,  before  a  referee,  for  the 
rents  and  profits  received  by  him — that  is,  for  the  sales  of  water,  etc.  The  right 
to  such  rents  and  profits  being  clear,  the  Court  will  not,  on  a  mere  question  of 
remedy,  compel  a  direct  suit  for  them. 

Idem. The  common  law  method,  in  such  cases,  of  an  inquisition  of  damages  by 

a  Sheriff's  jury  on  the\rrit  of  restitution,  would  be  impracticable,  in  estimating 


1  Same  case,  11  Cal.  14;  18  Id.  275.  Referred  to.  Kirk  v.  Reynolds,  12  Cal.  99. 
Affirmefl,  Rynolds  v.  Harris,  U  Cal.  676-9. 

*  Jiuli^meiit  by  default,  relief  granted,  cited.  Lamping  v.  Hyatt,  27  Cal.  102;  Gantier 
V.  Eughfth,  29  Cal.  168. 
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the  rents  and  profits  of  a  water  ditch— involving,  ae  tho  inquiry  wonld,  the  re- 
oeiptd  from  sales  of  water  every  day  for  a  long  })eriod,  as  also  paymcuts.  expenses, 
etc.  This  is  iu  its  nature  an  equity  proceeding — ^ut  leaat,  to  be  disposed  of  accord- 
ing to  equity  praictice. 

Idem,  Pabty  ix  Possession  undeb  Sheriff's  Deed. — The  party  so  in  pos^^esidon, 
under  8herift''s  sale,  is  in  no  better  position  than  if  he  entered  directly  under  the 
mortgi^e,  to  enforce  which  the  sale  was  made;  and  having  received  the  proceeds 
of  the  property  by  way  of  sales  of  water,  aud  appropriated  the  same  to  liis  own 
use,  he  cannot  hold  tho  property  bound  by  the  mortgage,  and  at  the  same  time 
refuse  to  give  the  mortgagor  the  benefit  of  tlie  amounts  bo  I'eceived.  In  equity 
bo  is  not  a  purchaser,  b^t  a  mortgagor;  aud  although  the  sale  was  not  bet  aside 
until  after  the  rL-ceipt  of  tho  rents  aud  proQts,  still  when  it  was  set  aside,  the  or- 
der took  effijct  upon  the  relations  of  the  parties  as  they  existed  before  the  sale— • 
the  mortgagors  aud  mortgagee  have  the  same  rights  they  had  before. 

HoBTOAOE  KOT  Mebqed  BY  FoBEGi^suaE. — The  foreclosure  in  this  case  did  not 
merge  the  mortgage — at  least,  for  all  tho  purposes  of  this  question  as  to  account- 
ing for  the  rents  and  profits.  H.  or  his  assignee  was  as  much  mortgagee  after 
tho  decree  as  before.  The  reversal  of  the  decree  would  not  afifwct  the  mortgage, 
aud  if  H.  had  entered  into  possession  after  tho  decree,  but  befuru  auy  sale,  he 
would  have  been  bound  to  account  for  what  he  received  as  mortgagoo.  Possibly 
the  lien  of  the  mortgage  might  have  been  destroyed  by  the  judgment,  but  the 
mortgage  was  not  destroyed,  nor  the  relations  of  the  parties  as  mortgagor  and 
mortgagee. 

Appeal  from  the  Eleventh  District. 

I'or  the  facts,  see  tha  opinion  on  the  present  appeal, 
and  also  the  ^opinion  rendered  at  the  January  Term,  [461] 
1860.  In  addition  to  the  decree  of  the  Court  below, 
as  stated  in  the  opinion  herein,  that  Court,  Feb.  22d,  1860, 
ordered  that  all  further  proceedings,  judicial  or  ministerial, 
for  the  collection  or  enforcement  of  the  decree  of  foreclosure 
and  sale  made  Feb.  11th,  1858,  be  enjoined,  ptmding  the 
reference  to  take  the  account  of  rents  and  profits;  and  that 
plaintiffs  show  cause  why  the  amount  of  such  rents  and 
profits  received  by  them  from  time  of  sale  to  date,  should 
not  be  credited  on  the  judgment  against  defendants.  De- 
fendants were  restored  to  possession  of  the  property.  Plain- 
tiff Eaun,  and  Harris,  take  two  appeals,  one  from  the  decree 
setting  aside  the  sale,  awarding  restitution,  vacating  the 
credit  upon  the  former  decree  of  foreclosure,  and  appoint- 
ing a  referee  to  take  account  of  rents  and  profits,  the  other 
from  tlie  order  enjoining  them  from  enforcing  the  original 
judgment  against  defendants,  and  requiring  them  to  show 
cause  why  the  rents  and  profits  should  not  be  credited 
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thereon,  and  also  from '  the   order  directing  the   account. 
Both  appeals  were,  by  consent,  considered  together. 

HeydenfdcU,  for  Appellant  Harris. 

1.  Although  a  Sheriff's  sale  may  be  set  aside  by  the  sum- 
mary remedy  of  a  motion,  a  party  cannot  be  called  upon  in 
this  form  to  account  for  rents  and  profits;  they  must  be  re- 
covered by  suit.     (Cummings  v.  Noyes,  10  Mass.  433.) 

2.  Equity  has  no  jurisdiction  to  compel  an  account  for 
rents  and  profits,  when  there  is  a  legal  title  to  the  land  and 
no  trust.     (1  Bacon's  Abr.  Accompt,  46.) 

3.  Harris  was  a  purchaser  at  Sheriff's  sale,  and  not  a 
mortgagee  in  possession.  In  this  State,  a  mortgagee  cannot 
acquire  possession  by  virtue  of  the  mortgage.  After  decree 
of  foreclosure,  the  mortgage  is  merged  in  the  decree.  Upon 
the  setting  aside  the  sale,  Harris  occupies  the  position  of 
any  other  purchaser. 

4.  Payment  of  a  judgment  and  decree  cannot  be  predi- 
cated upon  a  claim  for  rents  and  profits,  accruing  under  a 
wrongful  possession  of  land.  They  would  constitute  mere 
set-off,  at  most,  and  probably,  not  that;  for  perhaps  the 
remedy  for  their  recovery  rests  in  trespass. 

WinanSt  also  for  Appellant  Harris. 

I.  The  appeal  by  defendants,  which  was  before  this  Court 
at  the  January  Term,  1860,  was  simply  from  the  re- 
[462]  fusal  of  the  Court  below  *to  set  aside  the  sale,  and 
restore  theni  to  possession;  and  the  decree  of  this 
Court,  reversing  and  remanding  for  judgment,  in  pursuance 
of  the  principles  of  the  opinion,  must  have  application  alone 
to  the  point  of  the  appeal,  to  wit,  setting  aside  the  sale,  and 
restoring  possession.  "The  principles  of  the  opinion"  do 
not  declare  that  defendants  are  entitled  to  possession ;  the 
sale  is  directed  to  be  set  aside,  but  this  does  not  involve  the 
right  to  have  possession  restored.  Title  may  be  in  one,  and 
right  of  possession  in  another.  At  all  events,  Harris  had  a 
right  to  have  an  issue,  as  to  possession,  tendered  him  by  a 
new  suit,  or  by  petition,  or  by  some  proceeding  in  Court. 
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He  was  a  stranger  to  tbe  record,  and  came  in  as  purchaser 
after  foreclosure  and  sale. 

II.  If  the  foregoing  views  are  incorrect,  still  the  Court 
below  erred  in  making  a  decree  for  the  issuance  of  process 
against  Harris  to  amove  him  from  possession.  Conceding 
the  rule  to  be  that  Courts  of  law  and  equity,  by  their  final 
judgments  and  process,  in  restoring  possession  of  the  realty, 
can  not  only  aflfect  parties,  but  their  privies  also;  still  the 
privity  which  is  subject  to  that  rule  must  have  originated 
prior  to  the  judgment  in  the  case,  and  not  be  one  of  subse* 
quent  occurrence. 

Harris  is  not  a  party  to  this  action,  nor  does  he  occupy 
any  position  of  privity  to  a  party,  which  subjects  him  to  the 
evicting  process  of  the  Court.  The  parties  to  this  suit  are 
Baun,  as  plaintiff,  and  Kirk  and  Keynolds,  as  defendants. 
Harris  had  no  connection  whatever  therewith,  even  inci- 
dentally, (and  all  the  connection  he  ever  had  has  been 
incidental,)  until  after  the  judgment  had  been  rendered 
herein,  determining  the  indebtedness  to  Baun,  the  plaintiff, 
and  ordering  a  sale,  and  such  sale  had  been  made.  So  far 
as  the  appeal  from  that  judgment  to  this  Court  was  con- 
cerned, Harris  was  no  party  thereto.  It  still  existed  be- 
tween the  original  parties,  and  resulted  in  modification,  not 
reversal. 

Harris  has  never  been  substituted  as  a  party  in  this  cause 
in  place  of  Baun,  and  has  no  connection  whatever  with  the 
judgment  therein,  determining  the  indebtedness  and  direct- 
ing a  sale.  The  very  interest  which  Harris  acquired  in  the 
property  was  purchased  subsequently  to  the  decision  of  this 
cause.  He  cannot,  therefore,  be  affected  by  any  process  is- 
sued herein,  for  the  enforcement  of  the  rights  determined 
by  the  judgment.  If  he  occupies  any  position  at  all  advei*se 
to  the  rights  of  the  defendants,  it  is  that  of  a  trespasser, 
who  only  can  be  reached  by  the  appropriate  legal  remedies. 
As  against  him,  defendants  have  no  equitable  rights  what- 
ever which  belong  to  this  suit,  are  involved  in  its  issues,  or 
enforceable  by  its  process.  In  the  analogous  case  of 
^proceedings  in  ejectment,  the  judgment  is  only  evi- '  [463] 
dence   of   a  right  to  enter  as  between  parties  and 
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privies,  and  can  only  be  enforced  to  that  extent  by  process. 
(Jackson  v.  Haviland,  13  Johns.  234;  Kirkshaw  v.  Thompson, 
4  Johns.  Ch.  609.) 

III.  The  Court  below  erred  in  directing  the  issuance  of  a 
writ  of  restitution;  and  a  writ  of  restitution  having  been 
issued,  and  defendants  placed  in  the  possession  thereunder, 
the  whole  proceeding  is  void  and  should  be  set  aside. 

It  was  the  former  rule  upon  a  bill  of  foreclosure,  that  the 
plaintiff  not  being  in  possession,  the  Court  would  not  put 
bim  in  possession,  but  left  him  to  his  action  of  ejectment. 
(Sutton  V.  Stone,  2  Atk.  101.)  This  rule,  however,  was  re- 
laxed subsequently,  to  the  extent  that  when  the  defendant 
refused  to  deliver  possession,  the  Court  would  issue  an  in- 
junction to  enjoin  delivery,  and  on  proof  of  service  of 
injunction,  and  refusal  to  comply,  then  issue  its  writ  of 
assistance.  (Kirshaw  v.  Thompson,  4  Johns.  610;  Valentine 
V.  Teller,  1  Hop.  422.) 

Now,  the  Court  of  Chancery  has  no  other  means  of  enforc- 
ing a  decree  for  delivering  up  an  estate,  than  by  resorting  to 
a  writ  of  assistance.  (Adams'  Eq.  691,  692;  Valentine  v. 
Teller,  1  Hop.  423.)  And  that  writ,  we  submit,  can  only  be 
issued  where  resistance  has  been  made.  See  also,  1  Barb. 
Ch.  441,  where  the  principle  is  declared,  that  a  **  writ  of 
assistance  is  the  only  process  for  giving  possession  under  a 
decree." 

Now  in  the  present  case,  not  only  were  the  necessary  pre- 
liminaries neglected,  but  no  writ  of  assistance  was  asked  for 
or  procured;  on  the  contrary,  the  defendants  asked  for  and 
obtained  a  writ  of  restitution,  under  the  decree  made  there- 
for by  the  Court  below,  and  through  such  writ  procured  the 
Sheriff  to  evict  Harris,  and  invest  them  with  possession. 
True,  the  decree  authorized  a  writ  of  assistance,  but  they 
did  not  procure  one. 

Crockett  &  Crittenden^  for  Bespondents. 

1.  Are  Beynolds  and  Kirk  entitled  to  the  rents  and  profits 
during  the  time  Harris  held  the  property?  This  seems  to 
be  settled  in  the  affirmative,  by  the  opinion  of  this  Court,  ia 
this  very  case;  for  this  Court  holds  there  had  been,  so  far 
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as  the  sale  was  concerned,  a  complete  reversal  of  the  judg- 
ment under  which  it  was  made,  and  that  ''  a  party  obtaining 
through  a  reversed  judgment,  before  reversal,  any  advantage 
or  benefit,  must  restore  what  he  got  to  the  other  party  after 
the  reversal." 

^"Here,  under  this  reversed  judgment,  Harris  ob-   [464] 
tained  the  benefit  of  all  the  rents  and  profits,  and  after 
the  reversal,- must  make  restoration  to  the  defendants. 

The  principle  upon  which  this  Court  decreed  restitution 
of  the  property  was  that  of  restoring  the  parties  to  their 
original  positions,  and  subjecting  neither  of  them  to  any 
loss.  Applying  that  principle,  Harris  must  account  for  the 
rents  and  profits,  otherwise  he  will  be  receiving  a  double 
payment  of  his  debt — once,  out  of  the  rents  and  profits,  and 
a  second  time,  through  a  sale  of  the  property,  while  Reynolds 
and  Kirk  will  suffer  loss  by  being  subjected  to  this  double 
payment. 

2.  Are  the  rents  and  profits  to  be  credited  on  the  mort- 
gage, or  are  they  the  subject  only  of  an  independent  action? 
(See  Tirrell  v,  Merrill,  17  Mass.  117;  Eaton  v.  Simonds,  14 
Pick.  98;  Tucker  v,  Buffum,  16  Id.  46.)  Cummings  v.  Noyes, 
10  Mass.  has  no  application.  It  was  an  action  at  law — with 
the  reversal  of  the  judgment  in  ejectment,  the  jurisdiction 
of  the  Court  in  this  case  terminated. 

This  is  a  foreclosure  of  mortgage;  a  case  in  equity.  The 
power  of  the  Court  exists,  and  may  continue  to  be  exercised 
over  the  whole  subject-matter  until  justice  is  completely  done 
to  all  parties.  There  was  a  debt  due  from  the  defendants  to 
the  plaintiff.  The  plaintiff  has,  under  the  error  of  the  Court, 
been  permitted  to  take  the  rents  and  profits  of  the  defend- 
ants' property,  and  has  thereby  become  a  debtor  to  defendants 
in  a  matter  immediately  connected  with  the  subject  of  litiga- 
tion. The  plaintiff  is  attempting  to  enforce  the  payment  of 
his  claim,  without  giving  to  the  defendants  the  credit  to 
which  they  are  entitled.  He  is  seeking  to  sell  the  property 
of  the  defendants,  claimed  to  be  a  security  in  his  hands, 
when,  out  of  that  very  security,  he  has  realized  the  full 
amount  of  his  demands.     All  this  is  inequitable. 

What  is  the  position  of  Harris  in  reference  to  these  rents 
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and  profits?  It  is  contended  that  he  was  a  purchaser  at 
Sheriff's  sale,  and  not  a  mortgagee.  In  contemplation  of 
law,  he  is  not  a  purchaser,  because  the  sale  was  illegal,  and 
has  been  absolutely  annulled,  and  both  parties  restored  to 
their  former  positions.  Then  what  was  he?  Necessarily 
the  mortgagee.  It  was  suggested  that  no  assignment  of 
the  mortgage  had  been  made  to  him  by  Baun.  But  the 
assignment  of  the  debt  and  the  decree  of  foreclosure  was, 
in  legal  effect,  an  assignment  of  the  mortgage.  It  is  said, 
that  after  the  first  decree  of  foreclosure,  the  mortgage  was 
merged  in  the  decree.  But  the  only  merger  is, 
[465]  *that,  the  decree  being  valid  and  effectual,  a  second 
decree  cannot  be  had  to  enforce  the  mortgage,  if  the 
mortgagor  pleads  the  former  decree.  Yet,  until  sale,  the 
plaintiff  is  none  the  less  a  mortgagee  because  of  the  decree. 
But  the  whole  original  decree  was,  in  effect,  reversed  and 
annulled,  because  of  the  error,  not  only  in  respect  to  the 
manner  of  making  the  sale,  but  because  it  was  for  too  large 
a  sum,  it  having  erroneously  included  compound  interest. 
And  the  foreclosure  must  be  considered,  in  its  effect  upon 
the  relative  rights  of  the  parties,  as  made  upon  the  day 
when  it  was  in  fact  entered;  hence,  the  merger  only  took 
place  upon  entering  the  correct  decree,  and  until  that  time, 
Harris  was  nothing  but  mortgagee  in  possession. 

My  proposition  is,  that  until  a  valid  and  effectual  sale,  the 
mortgage  continues,  and  the  party  is  subject  to  all  the  re- 
sponsibilities of  the  mortgagee,  and  liable  to  account  for 
rents  and  profits  as  mortgagee,  whenever  he  has  got  into 
possession.  Moreover,  there  is  an  implied  trust  between 
the  parties.  In  the  case  of  an  Elegit,  where  a  judgment 
creditor  has  had  his  execution  levied  upon  the  real  estate  of 
the  judgment  debtor,  it  may  often  be  necessary  to  take  an 
account  of  the  rents  and  profits,  in  order  to  ascertain 
whether,  and  when,  the  debt,  has  been  satisfied. 

In  courts  of  equity,  the  Elegit  is  held  to  be  a  mere  security 
for  the  debt,  and  the  tenant  will  be  compelled  to  account  for 
the  rents  and  profits  received,  deducting  reasonable  charges. 
He  is  considered  as  trustee.  (1  Story  Eq.,  sees.  510,  511;  2 
Id.  1255.)     This  is  a  case  in  which  property  is  held  by  way 
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of  security  for  a  debt,  and  out  of  the  property  itself  enough 
has  been  received  by  the  creditor  to  discharge  his  debt.  And 
where  is  the  distinction  between  money  realized  by  the 
creditor  from  a  sale  of  the  property  itself,  and  money  re- 
ceived from  the  property  as  income — the  income,  where  pos- 
session is  tidien,  constituting  part  of  the  security  equally 
with  the  property  itself? 

This  Court  might  have  passed  upon  the  question  of  rents 
and  profits,  and  declared  the  right  of  Beynolds  and  Kirk  to 
restitution  to  what  they  had  lost  as  income  or  rents  and 
profits,  and  directed  the  Court  below  to  take  an  account. 
Instead  of  so  doing,  it  submitted  the  matter  to  the  Court 
below,  and  that  Court  has  recognized  the  right,  and  pro- 
ceeded to  ascertain  its  value. 

3.  If  these  rents  and  profits  are  to  be  considered  as  a 
payment,  are  they  to  be  ascertained  and  credited  in  the 
mode  adopted  by  the  District  Court?  To  state  this  inquiry, 
is  to  answer  it  in  the  affirmative. 

*When  we  applied,  in  this  very  action,  for  restitu-  [466] 
tion,  it  was  contended  that  we  could  not  proceed  by 
motion,  but  must  bring  an  action.  In  answer  to  the  objec- 
tion, this  Court  said:  **The  authorities  seem  to  be  the  other 
way,  and  we  see  no  reason  why,  in  this  class  of  cases,  there 
should  be  an  exception  to  the  usual  and  recognized  authority 
of  the  Courts  to  prevent  or  remedy  an  injurious  and  illegal 
execution  of  the  process  of  its  officers."  (See  former 
opinion.) 

Can  any  reason  be  perceived  why  the  Court  should  not, 
on  motion,  stay  a  sale  under  a  satisfied  judgment  or  decree? 
It  is  every  day's  practice,  of  all  Courts,  to  do  so;  indeed,  it 
is  the  only  mode  in  which  relief  can  be  given.  The  defend- 
ants cannot  have  an  injunction.  (Dedrick  v.  Hoysradt,  4 
How.  Pr.  350;  2  Paige,  26;  Hoffman's  Pr.  89;  1  Clark,  307; 
13  Barb.  Ch.  Pr.  619.) 

As  to  the  argument  that  restitution  was  not  ordered,  we 
say  the  principles  of  the  former  opinion  decided  that  ques- 
tion, or  nothing;  it  was  held  that  Harris  occupied  Baun's 
position,  and  was  the  real  party.  As  to  Harris'  having  ac- 
quired title  from  some  other  person  than  Baun,  and  there- 
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fore  should  not  have  been  ejected,  the  answer  is,  this,  if 
true,  should  have  been  set  up  by  Harris  against  the  first 
application  of  defendants  to  be  restored  to  possession. 

Reynolds  and  Kirk  had  applied,  as  owners,  to  be  restored 
to  their  possession;  they  showed  Harris  to  be  in  possession 
as  purchaser  of  the  decree,  and  under  the  Sheriff's  sale,  and 
not  otherwise,  and  they  brought  Harris  into  Court  to  meet 
these  very  allegations. 

This  Court  passed  upon  the  case  presented,  and  determined 
the  rights  of  the  parties,  that  is,  it  laid  down  principles  from 
which  it  conclusively  followed  that  Reynolds  and  Kirk  were 
entitled,  as  against  Harris,  to  be  restored  to  the  possession 
of  the  property,  and  had  adopted  the  proper  mode  of  obtain- 
ing restitution,  and  it  authorized  the  Court  below,  not  merely 
to  enter  a  decree  recognizing  the  right,  but  to  give  all  the 
benefits  of  the  right  to  Reynolds  and  Kirk;  in  other  words, 
to  make  restitution,  and  to  do  all  acts  necessary  to  replace 
the  parties  where  they  stood  before  the  illegal  sale. 

And  this  answers  the  second  objection  of  Mr.  Winans, 
that  the  Court  should  not  have  issued  process  against  Harris. 
If  not  against  Harris,  against  whom  could  it  have  issued? 
Not  against  Raun,  for  he  was  not  in  possession.  Restitution 
was  demanded  against  Harris.  He  was  the  parly  who  re- 
sisted the  application.  He  was  the  party  adjudged  by  this 
Court  to  make  it;  and  he  was  decided,  by  this  Court,  not 
only  to  be  privy  to,  and  bound  by,  the  proceedings,  but  to 
be  in  law  the  plaintiff  himself. 

Winans f  in  reply,  among  other  points,  made  the  following: 

1.  If  the  intermediate  profits  are  due  defendants,  such 
indebtedness  exists  in  the  nature  of  unliquidated  damages, 
and  these  cannot  be  set  off.  (Barb,  on  Set-Off,  79;  6  Term, 
488;  1  Cowp.  56;  8  Cow.  304  et  passim;  Naglee  v.  Palmer,  7 
Cal.  544;  3  Johns.  Ch.  351;  4  Id.  292;  3  Mason,  138;  5  Id. 
201.)  These  profits  are  not  rents.  Rent  is  a  thing  certain. 
(See  also  Higgins  v.  York  Building  Co.,  2  Atk.  107.) 

2.  The  argument  of  respondent  is  based  upon  the  assump- 
tion that  Harris  occupies  the  position  of  a  mortgagee  in  pos- 
session.    But  there  is  no  analogy  between  the  position  of 
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Harris  and  that  of  a  mortgagee  in  possession.  ^  The  latter  is 
a  mere  creditor  of  the  mortgage  debtor,  holding  his  mort- 
gage as  security  for  the  payment  of  the  debt,  and  the  object 
of  his  entry  is  to  enable  him  to  realize  the  whole,  or  a  part 
thereof,  from  the  rents  and  profits,  which  of  course,  as  they 
are  received,  are  pro  tanto  payment  of  the  debt.  The  whole 
object  of  the  mortgagee  is  to  receive,  and  the  whole  function 
of  the  estate  is  to  discharge  his  debt.  On  the  contrary,  in 
the  present  case,  the  mortgagor  owed  no  debt  to  Harris, 
who  was  merely  the  purchaser  of  the  property  for  a  valuable 
consideration  after  a  sale  made  under  the  foreclosure;  which 
sale  was  supposed  to  be  regular,  and  the  regularity  whereof 
was  then  undisputed  by  respondents,  either  through  the 
medium  of  a  stay  of  proceedings,  or  of  an  appeal.  Harris 
was  a  third  party,  a  stranger  to  the  transactions  between  the 
mortgagor  and  the  mortgagee,  having  no  debt  against  the 
former — no  notice,  or  means  of  acquiring  notice,  that  the 
sale  was  irregular,  or  that  the  mortgagor  questioned  its  va- 
lidity; and  his  sole  object  was  to  purchase  and  obtain  pos- 
session of  the  property.  He  merely  took  an  assignment  of 
the  judgment  as  a  collateral  protection  to  his  title;  the  de- 
fendants being  notoriously  insolvent  at  the  time.  Moreover, 
the  mortgage  was  merged  ia  the  foreclosure.  "A  decree  of  a 
court  of  equity  for  the  foreclosure  of  a  mortgage  extinguishes 
the  lien  of  the  mortgage."    (People  v,  Beebe,  1  Barb.  379.) 

Baldwin,  J.,  delivered  the  opinion  of*  the  Court — Field, 
C.  J.,  and  Cope,  J.,  concurring. 

The  history  of  this  case  and  most  of  the  facts  upon  which 
the  questions  rest,  appear  in  the  opinion  rendered  at  the 
Januaiy  Term,  1860,  (11  Cal.  14.)  After  the  case  had  been 
returned  to  the  District  Court,  the  proceedings  were  taken 
which  are  the  subjects  of  present  review. 

*The  original  opinion  and  judgment  of  this  Court  [468] 
affirmed  the  right  of  Kirk  and  Reynolds  to  claim  that 
the  salp  made  under  the  decree  of  foreclosure  of  the  mort- 
gage executed  to  Baun  should  be  held  for  naught,  and  that 
they  be  restored  to  the  property  sold.  The  question  as  to 
rents  and  profits  received  by  Harris  between  the  sale  and  the 
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reversal,  was  not  passed  upon.  The  general  direction  upon 
the  reversal  of  the  judgment  was,  that  the  District  Court 
should  proceed  to  dispose  of  the  case  remitted,  in  pursuance 
of  the  principles  of  the  opinion.  The  District  Court,  upon 
the  filing  of  the  remittitur,  proceeded  to  enter  a  decree, 
setting  aside  and  annulling  the  sale  which  had  been  made, 
restoring  the  defendants  to  the  position,  rights,  franchises, 
and  estates  of  which  they  had  been  deprived,  directing  the 
plaintiff  to  deliver  up  possession  to  the  defendants,  awarding 
a  writ  of  restitution  upon  refusal,  vacating  the  credit  upon 
the  former  decree  of  foreclosure,  and  appointing  a  referee  to 
take  an  account  of  the  rents  and  profits  of  the  property  while 
in  the  hands  of  Harris. 

The  directions  of  this  decree,  except  the  last  one,  are  in 
express  accordance  with  the  decision  of  this  Court.  In 
respect  to  this  last  direction,  which  involves  the  question  of 
the  rents  and  profits,  no  express  decision  was  made  here; 
and  the  question  was  left  open,  not  because  we  felt  any 
serious  doubt  upon  it,  but  because  the  amount  involved  was 
considerable,  and  the  point  had  not  been  fully  argued. 

The  general  direction  to  the  lower  Court,  to  proceed  in 
pursuance  of  the  principles  announced  in  the  opinion,  is  a 
mere  formality,  which,  of  itself,  neither  gives  authority  nor 
limits  the  power  of  the  inferior  tribunal.  Without  such  di- 
rection, the  principles  being  adjudged,  the  same  duty  would 
devolve  upon  that  Court.  It  could  legally  act  in'  no  other 
manner  than  in  subordination  to  the  principles  declared  by 
the  superior  tribunal.  But  the  order  in  this  case  was  for  a 
decree  by  the  Court  below  upon  the  facts  as  they  appeared 
here;  but  this  order  did  not  prevent  that  Court  from  taking 
such  a  course  of  proceedings  as  would  give  full  effect  to  the 
principles  of  the  opinion  of  this  Court;  and  the  fact  that  this 
question  as  to  the  rents  and  profits  was  left  open,  sufficiently 
indicated  that  it  was  to  be  passed  upon  by  the  Court  below, 
as  that  Court  might  consider  accordant  with  the  principles 
decided  here.  The  District  Judge  has,  accordingly,  acted 
in  the  matter;  and  the  propriety  of  his  action  is  now  the 
matter  before  us. 

1.    We  can  see  no  reason  for  holding  a  distinction  as  to 
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the  respondents'  right  between  the  restitution  of  the 
corpus  of  the  property,  and  *the  restoring  of  the  rents  [469] 
and  profits  received  from  its  use.  These,  indeed,  are 
but  the  income  and  revenue  issuing  from  the  property.  The 
principle  of  our  former  decision  was,  that  upon  the  reversal 
of  the  judgment  under  which  the  sale  was  made,  the  defend- 
ants, "whose  property  was  improperly  sold,  were  entitled  to 
be  restored  to  the  position  which  they  occupied  before,  or 
would  have  occupied  but  for  such  sale;  that  the  equity  of 
Kirk  and  Keynolds  was  to  be  made  whole  in  respect  to  this 
matter;  and  this,  it  is  evident,  could  not  be  done  without 
the  surrender  by  Harris  of  what  he  received  by  the  use  of 
the  premises,  after  deducting  proper  credits.  In  order  to 
this  end,  it  is  necessary  that  an  account  should  be  taken  of 
these  rents  and  profits,  and  this  has  been  ordered. 

2.  The  first  point  taken  by  the  appellant  is,  that  although 
a  Sheriflf's  sale  may  be  set  aside  on  motion,  a  party  canuot 
be  called  upon  in  this  form  to  account  for  rents  and  profits, 
but  these  must  be  recovered  by  suit.  We  were  impressed 
by  this  argument  when  urged  at  the  bar;  but  we  think,  on  a 
more  full  examination,  that  it  is  not  sound  when  applied  to 
the  facts  of  this  case.  Upon  a  mere  question  of  remedy,  the 
right  being  clear,  we  do  not  feel  iDclined  unnecessarily  to 
complicate  and  prolong  this  protracted  controversy  by  affirm- 
ing a  right,  and  then  doing  justice  piecemeal  by  sending  the 
petitioners  to  another  forum  for  the  determination  of  this 
matter  of  account,  especially  as  the  account  in  this  case 
determines  nothing  more  than  the  amount  received  by  Harris 
from  the  proi3erty,  and  therefore  may  be  considered  not  so 
much  as  compensation,  as  restitution  of  what  he  actually  got 
by  the  use  of  this  property — ^as  by  sales  of  water,  etc. 

The  opinion  disposes  of  the  question  of  the  power  of  the 
Court  in  this  way  to  order  restitution  of  the  property  in 
specie,  and  we  cannot  see  why  a  distinction  should  be  made 
in  a  case  of  this  sort,  between  the  power  to  restore  property 
taken,  and  the  power  to  restore  money  received  by  or  from 
sales  of  the  property,  or  of  parts  of  it,  as  water. 

The  case  of  Cummings  v,  Noyes,  10  Mass.  433,  is  relied 
on  by  the  appellant.     In  that  case  it  was  held   that  the 
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tenant,  in  a  real  action,  against  whom  judgment  has  been 
rendered,  may,  after  a  reversal  of  such  judgment  by  writ  of 
error,  maintain  assumpsit  for  the  mesne  profits  against  the 
original  demandant  or  his  executors.  Jackson,  J.,  deliver- 
ing the  opinion  of  the  Court,  said:  ^* There  is  no  doubt  of 
tlie  plaintiff's  right  to  recover  the  value  of ^the  mesne  profits 

taken  by  the  defendant,  by  virtue  of  the  first  judg- 
[470]   ment,  which  was  afterwards  ^reversed.     The  award  or 

entry  on  reversal  is  that  the  plaintiff  in  error  be  re- 
stored to  all  things  which  he  has  lost  by  the  judgment  afore- 
said; or,  in  case  of  a  real  action,  it  may  be  more  particular, 
viz. :  That  he  be  restored  to  the  tenements  aforesaid,  with 
the  appurtenances,  together  with  the  issues  and  profits 
thereof  received  in  the  meantime  between  the  judgment 
aforesaid  and  reversal  thereof,  and  to  all  things,  etc.  At 
common  law,  a  writ  of  restitution  then  issues  to  the  Sheriff, 
commanding  him  to  restore  the  plaintiff  in  error  to  his  seizin 
of  the  land,  and  also  to  inquire,  by  a  jury,  of  the  value  of 
the  issues  and  profits  for  the  meantime;  and  the  amount, 
when  ascertained  by  this  inquisition,  to  levy  of  the  land  and 
chattels  of  the  defendant,  arid  to  pay  the  same  to  the  plaintiff. 
This  mode  of  recovering  the  mesne  issues  has  never  been 
adopted  in  this  State.  The  inquiry  of  damages  in  other 
cases  is  always  by  a  jury  in  Court,  and  not  before  the  Sheriff; 
and  indeed,  the  Sheriff  never  exercises  this  kind  of  judicial 
authority,  except  in  certain  cases,  as  of  highways  and  mills, 
where  he  is  specially  authorized  by  statute.  The  only  mode, 
therefore,  under  our  laws,  of  ascertaining  the  value  of  the 
issues  and  profits,  is  by  the  verdict  of  a  jury  upon  a  trial  in 
open  Court." 

In  Massachusetts,  we  believe,  the  English  Chancery  sys- 
tem never  prevailed.  At  common  law,  as  would  seem  from 
the  extract  just  given  from  the  judgment  of  the  Court,  a 
proceeding  nearly  analogous  to  this  before  us  prevailed. 
The  Sheriff,  by  an  inquisition  of  damages,  proceeded  to  ex- 
ecute the  writ  of  restitution,  by  ascertaining  and  levying  the 
damages.  In  this  case,  in  whatever  form  this  action  to  re- 
cover these  profits  be  brought,  it  would  be  impracticable  for 
a  jury  to  settle  the  account,  at  least,  without  great  delay  and 
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embarrassment.  The  account  must  necessarily  be  a  long  and 
complicated  one,  involving,  probably,  an  inquiry  into  receipts 
of  every  day  for  a  considerable  length  of  time,  and  also  an 
inquiry  into  the  payments,  expenses,  disbursements,  etc., 
mudo.  This  is  in  its  nature  an  equity  proceeding,  at  least, 
to  be  disposed  of  according  to  equity  practice — even  if  there 
were  no  circumstances  which  imparted  the  character  of  a 
trust  to  the  tenure  of  Harris,  who  entered  into  possession  of 
the  property  by  virtue  of  a  sale  by  the  Sheriff,  it  is  true,  but 
that  sale  m.ide  under  and  on  enforcement  of  a  mortgage.  It 
is  forcibly  argued  that  Harris  is  in  no  better  position  than  if 
ho  had  entered  directly  under  this  mortgage;  that,  having 
taken  the  proceeds  of  this  property,  which  was  bound  by  the 
mortgage,  and  appropriated  them  to  his  own  use,  he 
cannot  claim  to  hold  the  mortgaged  ^property  bound,  [471] 
and  at  the  same  time  refuse  to  give  the  mortgagor  the 
benefit  of  the  amounts  received  from  that  property,  which 
amounts  go  to  diminish  to  that  extent  the  value  of  the  se- 
curity, and  which  sums  he  could  not  have  received  but  for 
this  mortgage,  and  by  a  claim  to  enforce  it;  and  that,  in 
equity,  it  is  wholly  immaterial  whether  he  used  this  mort- 
gage ])roperty  before  or  after  the  illegal  sale  of  it;  that  he 
oannot  claim  to  charge  the  mortgaged  premises  by  his  lien, 
and  refuse  to  discharge  them  by  money  received  from  that 
property,  and  the  assertion  of  his  claim  to  it  through  the 
mortgage.  If,  without  any  sale  of  these  mortgaged  prem- 
ises, he  collected  this  money,  by  going  into  possession  of 
the  premises,  or  otherwise,  it  is  clear  that  he  must  credit 
the  debt  charged  on  the  property  with  what  he  received;  and 
we  cannot  see  that  the  manner  in  which  he  entered — that 
manner  being  unwarranted — fnakes  it  any  the  better  for  him. 
He  claims  to  be  a  purchaser,  but  in  equity  he  was  not  a  pur- 
chaser, but  only  a  mortgagee.  It  is  of  no  importance  that 
the  sale  was  not  set  aside  until  after  the  receipt  of  these 
rents  or  profits;  when  the  sale  loas  set  aside,  the  order  took 
effect  upon  the  relations  of  the  parties  as  they  existed  before 
the  sale — the  mortgagors  and  mortgagee  having  the  same 
rights  they  had  before.  This  leaves  Harris,  without  any 
valid  adverse  claim,  in  possession  of  a  portion  of  the  mort- 

637 


472  Eaun  v.  Eeynolds.  [Sup.  Ct. 

gaged  property  pledged  to  pay  the  mortgaged  debt,  and 
lience  tbe  mortgagees  have  a  right  to  call  upon  him  to  ac- 
count for  the  sum  so  received. 

Probably  the  principle  might  be  even  more  broadly  stated. 
"When  the  mortgage  is  to  be  foreclosed,  the  controversy  is 
to  be  settled  upon  equitable  principles,  and  by  these  all  the 
dealings  of  the  parties,  in  connection  with  the  mortgage  or 
the  mortgaged  premises,  are  involved  in  the  consideration 
and  judgment  of  the  Com-t.  If  the  mortgagee  has  already 
derived  from  the  mortgaged  premises  payment,  or  part  pay- 
ment of  his  debt,  it  would  be  inequitable  to  enforce  the 
mortgage  by  a  sale  for  the  original  amount  of  the  debt.  He 
must  account,  of  course,  for  what  he  has  got  from  the  fund 
pledged  to  secure  him,  and  it  is  not  important  how  he  got  it. 
If  he  got  it  by  contract,  or  the  consent  of  the  mortgagor,  of 
course  he  must  account;  and  surely  he  is  in  no  better  condi- 
tion when  he  took  without  right,  or  by  an  invalid  claim,  than 
if  he  took  justly  and  legally.  If  he  went  into  possession, 
having  no  right  to  go  in,  as  intimated  before,  he  cannot  in- 
sist upon  his  want  of  right  to  protect  him  in  his  acquisitions. 
It  is  not  very  important,  therefore,  to  consider  the 
[472]  point  so  much  ^insisted  upon,  that  the  decree  of  fore- 
closure merged  the  mortgage.  We  think,  for  all  pur- 
poses of  this  inquiry,  it  did  not.  Harris  or  his  assignor  was 
as  much  mortgagee  after  the  decree  as  before,  as  will  be  seen 
from  the  suggestion  that  the  reversal  of  the  decree  would 
not  affect  the  mortgage,  and  that  if  he  had  entered  into  pos- 
session after  the  decree,  but  before  any  sale,  he  would  have 
been  bound  to  account  for  what  he  received  as  mortgagee. 
The  lien  of  the  mortgage  might,  possibly,  have  been  destroyed 
by  tbe  judgment,  as  the  counsel  suggests,  but  the  mortgage 
was  not  destroyed;  nor  the  relations  of  the  parties  as  mort- 
gagor and  mortgagee;  if  so,  what  would  become  of  warranties 
of  titles,  estoppels,  etc.,  contained  in  or  wrought  by  the 
covenants  and  terms  of  the  instruments? 

The  court  of  equity  having  jurisdiction  of  the  mortgage 
suits  should  close  the  whole  controversy,  by  settling  and 
adjusting  the  accounts  of  tliese  parties. 

In  view  of  these  considerations,  it  becomes  unnecessary  to 
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notice  minor  points.  The  District  Court,  upon  the  showing 
made,  was  right  in  its  decree  of  restitution  and  for  an  ac- 
count; and  also  in  its  order  for  an  injunction,  pending  the 
taking  of  the  account. 

Perhaps  the  amount  of  the  bond  was  not  as  large  as  should 
have  been  required.  But  on  the  coming  in  of  Harris'  an- 
swer, this  objection  may  be  remedied,  upon  a  proper  case, 
by  the  District  Court. 

The  decree  and  supplemental  order,  in  both  cases  of  ap- 
peal brought  here,  are  affirmed,  and  the  proper  entries  will 
be  made  accordingly  by  the  Clerk. 


THUEN  V.  THE  ALTA  TELEGEAPH  COMPANY. 

Teleobaph  Companies,  Penalties.— Where  a  telegraph  company  fails  to  transmit 
a  message,  upon  compliance  by  tlie  person  contracting  with  it,  with  the  condi- 
tions required  by  sec.  154  of  the  Act  uf  1850,  (370,)  an  action  for  the  penalty  given 
by  the  act  lies  in  favor  of  auch  person. 

Statute,  a  Penal  Law.— The  sum  to  be  recovered  is  a  penalty  for  a  breach  of 
the  duty  to  transmit  the  mesnago,  and  the  act  is,  in  this  section,  a  penal  law,  to 
be  strictly  ctmstrued. 

Penalty,  who  Entitled  to  Recoveb.— Under  the  above  section,  the  person  en- 
titled to  recover  the  penalty  is  the  party  who  contracts  or  offers  to  contract  for 
the  transmiasion  of  the  dispatch.  He  may,  probably,  do  this  by  his  agent  or  ser- 
vant; but  when  the  contract  is  made  by  a  jxirty  as  agent  of  another,  in  order  to 
give  a  right  of  action  to  the  principal,  the  fact  of  agency  must  be  sliown. 

Idem. — Proof  as  follows:  *'I  am  Bu[)eriutendent  of  the  California  Bcato  Telegraph 
Company,  and  operator  in  their  office  at  Ban  Francisco.  July  2d,  plaintiff  came 
to  our  office,  and  delivered  a  message  to  be  transmitted  to  Jackson,  and  paid  for 
transmitting  it  there.  The  message  was, '  Alta  Express  Co.,  Jackson:  If  you  have 
package  for  me,  forward  immediately.'  Signed,  •  C.  Thum.*  In  the  margin  of 
the  message  sent,  were  tlie  words,  *  F.,  July  2d.'  Few  words  passed  when  the 
message  was  dclivei*ed;  no  express  agreement  that  the  Cal.  State  Telegraph  Co. 
should  forwai'd  the  message  to  Sacramento,  and  employ  the  Alta  Cal.  Ttkgraph 
Company  to  transmit  it  from  there  to  Jackson.  He  must  have  known  that  we 
could  not  send  it  to  Jackson,  as  wo  had  no  line  there.  I  think  there  was  some- 
thing said  about  scndmg  it  by  the  dcfend.mt's  line  from  Sacramento."  C.  Thui'n, 
the  plaintiff,  sues  the  Alta  Telegraph  Co.  for  the  penalty,  under  the  one  liundrtd 
and  fifty-fourth  section  of  the  Act  of  1850  (370.)  Ueld,  that  under  these  facts,  he 
is  not  the  person  making  or  offering  to  make  the  contract,  within  the  meaning  of 
the  act,  and  cannot  recover;  that  the  only  contract  proven  is  a  contract  by  the 
State  Telegraph  Co.  to  send  the  message,  or  have  it  sent;  and  a  contract,  on  its 
part,  to  contract  on  its  own  account  with  the  Alta  Telegraph  Co.  to  send  the 
message. 

Idem.— If  the  message,  in  this  case,  had  not  been  transmitted,  plaintiff  might  have 
held  the  State  Telegraph  Co.  responsible. 
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Appeal  from  the  Sixth  District. 

The  complaint  averred,  in  substance,  that  plaintiff,  at  the 
"oflBce  of  said  defendants,  at  the  said  city  of  Sacramento, 
on  the  second  day  of  July,  1858,  by  his  agent,  in  his  behalf 
duly  authorized,  solicited  the  said  defendants  to  receive  at 
said  city  of  Sacramento,  and  transmit  to  Jackson,  the  fol- 
lowing dispatch;"  and  that  they  refused  to  receive  and  trans- 
mit the  same,  the  usual  fees  being  tendered. 

The  answer  denies  these  allegations.  In  addition  to  the 
testimony  stated  in  the  opinion  of  the  Court,  it  is  well  to 
add,  that  defendant  showed  that  the  operator  of  the  Cali- 
fornia State  Telegraph  Company  at  Sacramento,  on  receiv- 
ing the  message  from  San  Francisco,  took  it  to  the  office  of 
defendant,  in  Sacramento,  and  asked  to  have  it  transmitted 
to  Jackson,  tendering  one  dollar  as  compensation;  the  Alta's 
operator  refused  to  send  it  for  that  price,  stating  that  the 
price  had  been  raised. 

Defendant  moved  for  a  nonsuit,  on  the  grounds,  among 
others — 1st.  That  it  was  not  shown  that  plaintiff  or  any  legsJ 
agent  requested  defendant  to  transmit  the  message  in  ques- 
tion. 2d.  That  no  privity  between  the  parties  was  shown. 
Overruled. 

Plaintiff  had  verdict,  and  judgment  for  five  hundred  dol- 
lars, with  interest  and  costs.     Defendant  appeals. 

[474]       *Moore  &  WeUy,  for  Appellant. 

There  is  no  privity  between  the  parties,  and  hence  the 
action  is  improperly  brought  in  the  name  of  plaintiff.  He 
must  look  to  the  State  Telegraph  Company,  with  whom  he 
contracted.  They  agreed  to  transmit  the  message,  and  have 
failed.  The  case  is  like  that  of  a  common  carrier  employed 
to  transport  goods  between  two  points,  the  latter  being 
beyond  the  terminus  of  his  route.  The  goods  are  delivered 
by  the  first  carrier  to  a  second,  who  loses  them.  The  owner 
must  look  alone  to  the  carrier  he  employed.  (Comp.  L.  302, 
sec.  134;  25  Wend.  660;  8  Mees.  &  W.  421;  Hyde  v.  Trent 
Navigation  Co.,  5  Term,  389;  2  Wels.  H.  &  G.  414;  Story 
on  Bailment,  541,  sec.  538.) 
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Heydenfeldt,  for  Eespondent. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

This  action  is  brought  to  recover  a  penalty  of  five  hundred 
dollars,  given  by  statute  for  the  failure  to  convey  a  tele- 
graphic message.  Section  154,  p.  302,  C.  L.  of  the  Act  in 
relation  to  Telegraph  Companies,  is  the  provision  under 
which  the  action  is  brought. 

The  section  is  in  these  words:  **  It  shall  be  the  duty  of  the 
owner,  or  the  association  owning  any  telegraph  line,  doing 
business  within  this  State,  to  receive  dispatches  from  and 
for  other  telegraph  lines  and  associations,  and  from  and  for 
any  individual;  and  on  payment  of  theiir  usual  charges  for 
individuals  for  transmitting  dispatches,  as  established  by  the 
rules  and  regulations  of  such  telegraph  lines,  to  transmit  the 
same  with  impartiality  and  good  faith;  and  shall  not  disclose 
any  communication  transmitted  on  said  line  or  lines,  directed 
to  a  third  person,  in  the  penalty  of  five  hundred  dollars  for 
every  neglect  or  refusal  so  to  do,  or  confidential  disclosure; 
to  be  recovered,  with  costs  of  suit,  in  the  name  and  for  the 
benefit  of  the  person  or  persons  sending  or  desiring  to  send 
such  dispatches." 

This  awkwardly  drawn  section  is  to  be  construed  as  giving 
this  right  of  action  for  a  failure  by  a  telegraph  company  to 
transmit  the  message  upon  a  compliance  with  the  required 
conditions  by  the  person  contracting  with  it. 

The  sum  to  be  recovered  is  a  penalty  for  this  breach  of 
duty,  and  the  act,  in  this  section,  is  a  penal  law,  and  is  to 
be  strictly  construed.  (See  Kussell  v.  Irby,  13  Ala  131,  and 
cases  there  cited;  Batchelder  v,  Kelly,  10  N.  H.  436.) 

*The  first  of   these  cases  holds  that  an  action  of   [475] 
debt  may  be  brought  by  the  proper  party,  for  the 
penalty,  and  the  rule  is  so  held  in  other  cases;   but  under 
our  system,  there  can  be  n  >  objection  to  the  mode  adopted 
here,  of  asserting  the  statutory  right. 

The  objection  is  made  that  the  plaintiff  had  no  authority 
to  bring  this  suit.  The  provision  of  the  section  is,  that  the 
penalty  is  to  be  ''recovered,  with  costs  of  Buit,  in  the  name 
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and  for  the  benefit  of  the  person  or  persons  sending  or  de- 
siring to  send  such  dispatch."  It  is  evident  that  the  person 
intended  here  is  the  party  who  contracts  or  offers  to  contract 
for  the  transmission  of  the  dispatch.  He  may,  probably,  do 
this  by  his  agent  or  servant;  but  when  the  contract  is  made 
by  a  party  as  agent  of  another,  in  order  to  give  a  right  of 
suit  to  the  principal,  the  fact  of  agency  must  be  shown. 
The  proof  in  this  case,  so  far  as  this  point  is  concerned,  is 
as  follows:  One  Gamble,  a  witness  for  plaintiff,  testified:  *'I 
am  Superintendent  of  the  California  State  Telegraph  Com- 
pany, and  an  operator  in  their  office  in  San  Francisco.  On 
the  second  day  of  July,  plaintiff  came  into  our  office  and  de- 
livered a  message  to  be  transmitted  to  Jackson,  and  paid  for 
transmitting  there.  It  reads  as  folio ws :  *  Alta  Express  Co., 
Jackson:  If  you  have  package  for  me,  forward  immediately.' 
In  the  margin  are  the  words,  *  F.,  July  2d.'  Signed,  *  C. 
Thurn.'  There  were  but  few  words  passed  when  the  message 
was  delivered;  there  was  no  express  agreement  that  the  Cal- 
ifornia State  Telegraph  Company  should  forward  the  message 
to  Sacramento,  and  employ  the  Alta  California  Telegraph 
Company  to  transmit  it  from  there  to  Jackson.  He  must, 
however,  have  known  that  we  could  not  have  sent  it  to  Jack' 
son,  as  we  had  no  line  there.  I  think  there  was  something 
said  about  sending  it  by  the  defendant's  line  from  Sacra- 
mento." 

We  see  nothing  here  to  justify  the  inference  that  the  State 
Telegraph  Company  were  the  agents  of  the  plaintiff  for  the 
transmission  of  the  message.  That  company  seems  to  have 
been  engaged  in  this  same  general  business.  That  they 
were  not  able  to  send  the  message  by  a  line  of  their  own, 
makes  little  or  nothing  for  the  argument.  It  is  not  shown 
that  this  fact  was  known  to  the  plaintiff,  and  if  it  were,  it 
does  not  follow  that  the  plaintiff  may  not  have  been  willing 
to  make  this  contract  with  the  State  Telegraph  Company — 
trusting  to  its  responsibility,  and  that  it  would  make  such  a 
contract,  or  take  such  steps  as  might  be  necessary  to  secure 
the  object  of  sending  the  message.  A  man  having  no 
means  of  expressing  matter  may  contract  to  express  a 
[476]  *package,  and  may  receive  payment  for  it^  and  expect 
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to  employ  regular  express  agents  to  do  the  business;  but 
this  does  not  make  him  the  agent  of  his  customer  to  con- 
tract with  the  express  company.  He  may,  and  the  presump- 
tion is  that  he  does,  contract  on  his  own  account.  If  the 
message  had  not  been  transmitted,  Thurn  might  have  held 
the  State  Telegraph  Company  responsible,  but  it  does  not 
follow  that  he  could  have  changed  the  contract 'into  an 
agency  for  him,  and  sued  the  defendant  for  failure  to  trans- 
mit his  message.  The  application  was  not  made  in  the  name 
of  Thurn,  though  it  was  his  message  that  was  to  be  sent; 
but  a  man  may  desire  to  send  a  message  signed  with  the 
name  of  another,  and  to  contract  on  his  own  account  for 
sending  it,  as  well  as  if  the  message  were  written  in  his  own 
name,  and  contracted  to  be  sent  for  his  own  benefit.  There 
is  no  proof  that  the  contract  was  made  in  the  name  or  for 
the  benefit  or  as  agent  for  Thurn;  and  if  the  doctrine  of 
ratification  applies  in  a  penal  proceeding  of  this  sort,  which 
is  very  doubtful,  the  facts  here  do  not  authorize  its  applica- 
tion. We  see  nothing  in  the  facts  which  make  out  more  thau 
a  contract  by  the  State  Telegraph  Company  to  send  this  mes- 
sage, or  have  it  sent,  for  which  contract  it  charged  and  re- 
ceived a  certain  compensation;  and  to  perform  this  contract, 
an  offer  on  its  part  to  contract  on  its  own  account  with  the 
Alta  Telegraph  Company  to  send  this  message.  This  seems 
to  have  been  so  considered  by  the  Alta  Telegraph  Company's 
agent  at  the  time. 

We  think,  under  this  state  of  facts,  the  plaintiff  here  is 
not  the  person  making  or  offering  to  make  the  contract, 
within  the  meaning  of  the  act. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


THE  PEOPLE  V.  AENOLD. 

Tbial  in  Criminal  Cases,  Mode  of. — It  is  better  for  tbe  Court  below  to  adbere 
strictly  to  the  provisions  of  the  statute  in  respect  to  the  mode  of  trial  in  crimi^ 
nal  coses,  than  risk  a  reversal  of  the  judgment  by  a  deviation  from  the  specific 
modes  of  procedure  prescribedi  even  when  the  deviation  does  not  seem  to  it  ma- 
terial. 
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*  GiiAJH)  JuBY,  Objections  when  to  be  Taken. — Whore  defendant  is  lield  to  answer 
before  tbe  finding  of  the  indictment,  an  objection  to  the  mode  of  drawing  the 
names  of  grand  jurors  most  be  taken  on  their  being  impanneled. 

Idem. — Tlie  statutory  provision  that  exception  to  tlie  grand  jury  must  be  made  at 
a  particular  time,  is  constitutional.  The  Legislature  have  the  right  to  pri-sci-ibe 
rules  of  practice  in  criminal  or  civil  cases,  and  among  such  rules  are  provisions 
as  to  the  time  and  mode  of  excepting  to  irregularities  of  proceeding. 

'  Indic TMKN'r  FOB  MuBDEB. — Plea,  self-defence.  Testimony  conflicting  as  to  facts 
occurring  at  time  of  homicide.  M.,  a  witness  for  prosecution,  testified  that  he 
was  present  August  24th,  at  a  difiKcully  between  defendant  and  deceased,  in  the 
course  of  which  defendant  discharged  a  double-barreled  shot-gun  at  deceased, 
who  fell  forward;  that  immediately  thereafter  witness  approached  dcceasid,  and 
saw  lying  on  the  ground,  about  six  feet  forward  of  him,  a  pistol,  which  witness 
hail  previously  seen  in  deceased's  possession.  Witness  then  detailed  the  circum- 
stances immediately  connected  with  the  difficulty,  in  which  he  himself,  armed 
with  a  pistol,  took  part  with  deceased  against  defendant;  and  then  stated  that  tlie 
pi.stol  he  saw  lying  on  the  ground,  deceased  borrowed  from  C.  some  time  Ix^fore 
August  24th;  that  C.  liad  given  the  pistol  to  deceased,  who  said  he  would  clean 
it;  and  that  he  (witness)  liad  often,  since  then,  and  before  August  24th,  seen  the 
pistol  in  dece:»ed's  possession.  Defendant's  counsel  then  asked  witness  tliis 
question:  "At  the  time  C.  gave  the  piHtol  to  Sweeney,  (deceased,)  was  any  tiling 
said  by  8.  with  reference  to  using  the  pistol  against  the  defendant?'*  Objeuttd  to 
and  ruled  out  as  irrelevant  and  incompetent,  unless  evidence  was  produced  tend- 
ing to  show  that  the  thing  said  had  come  to  the  knowledge  of  defendant.  IMd^ 
that  the  Court  erred;  that  the  evidence  was  admissible;  tliat  the  declaration  of 
deceased  made  at  the  time  of  procuring  the  weapon  was  part  of  the  res  gestte, 
and  illustrative  of  the  transaction;  that  it  showed  tbe  purpose  for  which  the 
weapon  was  procured,  and  that  this  purpose  was  an  item  of  proof  upon  the  ques- 
tion, wliich  of  the  two  parties  first  assaulted — this  being  the  point  to  which  the 
testimony  was  oflfered. 

Thbeats  to  Kill,  Justification. — The  mere  fact  that  one  man  threatens  to  kill 
another  does  not  justify  the  latter  in  killing  the  former.  The  threats  mu»t  be 
sliown  to  have  been  communicated  to  the  accused,  before  they  are  admissible  as 
evidence  for  him  for  any  purpose;  and  tlicn  the  effect  and  bearing  of  the  tosti- 
moiiy  should  be  explained  by  the  Judge  to  the  jury,  before  the  case  is  finally  sub- 
mitted to  them. 

Idem,  Intent  how  Manifested. — But  where  a  rencontre  occurs  between  two  per- 
sons, one  of  whom  is  killed,  and  the  witnesses  as  to  the  difficulty  differ,  or  the 
circumstances  are  equivocal  as  to  which  one  of  the  two  commenced  the  affirav, 
tlien  the  fact  that  one  of  the  x>arties  had  previously  procured  a  weapon  for  the 
avowed  purpose  of  using  it  against  the  other—the  weapon  being  found  at  the 
place  of  the  affray — is  a  circumstance  tending  to  show  that  the  purpose  was  ful- 
filled, and  hence  is  proper  for  the  consideration  of  tlie  jury. 

justifiable  Homicide.  —  Oenendly,  when  the  fact  of  a  homicide  is  shown,  de- 
fendant must  show,  by  a  preponderance  of  testimony,  that  tlie  kilUng  was  justi- 
fiable; but  tliis  rule  is  subject  to  the  qualification  that  where  the  tcKtimony  of  the 
prosecution  leaves  a  doubt  as  to  the  character  of  the  homicide— as  whether  justi* 
fiable  or  not — then  the  benefit  of  the  doubt  is  given  to  the  prisoner. 


1  Cited,  People  v.  Colmere,  23  Oal.  032;  PooT)le  v,  Henderson,  28  Cal.  4G9. 

■  Cited,  Poopio  v,  WiUiams,  17  Cai,  1^&    «^5mm(  ntcd  on,  People  v.  Scoggins.  S7 

(it .  i,  700;  People  v.  Alivti-e.  65  CaL  264;  People  r.  Carlton,  57  Cal.  84;  Pcoplo  r. 
ImiA^  57  Cal.  127;  People  v.  Camjpbcll,  59  CaL  217,  258;  People  v.  Hong  Ah  J[)uck, 
61  Cal.  39J.    Bm  93  U.  B.  4C7(  6  Oreg.  859. 
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1  Idem,  Instbuctions. — Whether  an  instruction  giving  the  general  rule — ^without  the 
qualificatlun— be  proper  or  not,  depends  on  tlie  facts  in  proof,  and  the  charge 
would  be  right  or  wrong  according  to  the  circumstances  of  the  given  case. 

Appeal  from  the  Seventh  District. 

Indictment  for  murder.  Upon  being  arraigned,  defendant 
moved  to  set  aside  the  indictment  on  the  ground  that  the 
grand  jury  was  not  drawn  by,  and  the  drawing  thereof  was 
not  had  in  the  presence  of,  the  officers  designated  by  law. 
Overruled;  exceptions. 

Defendant  was  convicted  of  manslaughter,  and  appeals. 

John  Curreyj  for  Appellant. 

1.  Tbe  drawing  of  the  grand  jury  not  being  had  in  the 
presence  of  the  officers  designated  by  law,  that  body  was 
illegally  constituted,  and  the  indictment  found  by  it  is  void, 
ab  initio.  And,  although  defendant  had  been  held  to  answer, 
before  the  finding  of  the  indictment,  still  he  was  not  required 
to  challenge  a  grand  jury  thus  illegally  constituted,  and  the 
objection  could  be  taken  by  motion  to  set  aside  the  indict- 
ment on  arraignment.  (Wood's  Dig.  284,  sec.  182,  sub.  3; 
Id.  291,  sees.  278-279;  Id.  510,  sec.  5,  as  amended.  Laws 
1859,  184;  Joyce  v.  Joyce,  5  Cal.  449;  8  Bac.  Ab.  Bou.  Ed. 
671;  People  v.  .Thurston,  5  Cal.  69;  Const.,  art.  1,  sec.  8; 
Taylor  v.  Porter,  4  Hill,  145;  Smith's  Com.,  sees.  593-596.) 

2.  The  question  put  to  the  witness  Morris  was  proper,  as 
what  deceased  said  when  he  procured  the  pistol  would  tend 
to  show  the  animus  and  intention  of  deceased  with  respect  to 
the  accused.  The  principal  fact  which  defendant  sought  to 
establish  was,  that  the  conduct  and  bearing  of  the  deceased 
at  the  time  he  was  injured,  demanded  of  defendant  the 
means  employed,  as  a  necessary  defence  of  himself  from  the 
deadly  assault  of  deceased;  and  such  fact  could  be  estab- 
lished as  properly  by  proof  of  circumstances  indicative  of 
the  deceased's  motive  and  intention,  from  which  the  fact  so 
sought  to  be  proved  would  be  presumed,  as  it  could  by 
direct  evidence  thereof.     The  conduct  of  the  deceased  as 

^  Cited,  People  o.  Byrne,  SO  Cal.  207;  People  v.  Best,  89  Cal.  691. 
OAii.  Kpts.,  yol.  XT.— 85  515 
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♦ 

tbe  assailant  at  the  fatal  meeting  of  the  parties,  may  have 
induced  tbe  act  of  the  accused,  as  a  necessity  for  the  preser- 
vation of  his  own  life.  (Whart.  Cr.  L.,  sees.  G35-649-850; 
Id.,  sees.  1019, 1026;  2  Russ.  on  Cr.  777;  1  Stark.  Ev.,  sees. 
13-14;  Foster's  Crown  Law,  273;  Burlamaqui  on  Katund 
Law,  24;  Stark.  Ev.,  part  1,  sec.  12;  People  v.  Shorter,  2 
Comst.  197-198;  Pritchet  v.  State,  22  Ala.  40;  Dukes  v. 
State,  11  Ind.  666-567;  2  Wat.  Archb.  225,  et  seq.) 

Tho8.  H.  Williams^  Attorney-General,  for  Respondent. 

1.  Appellant's  first  point  is  answered  by  sees.  279,  280, 
Cr.  Pr.  Act;  People  v.  Freeland,  6  Cal.  96;  People  v.  Beatty, 
14  Id.  566.) 

2.  Evidence  of  previous  threats  made  by  deceased  against 
the  prisoner  is  inadmissible,  unless  it  appear  that  such  threats 
were  communicated  to  or  known  by  the  prisoner  and  induced 
the  homicide. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

Several  errors  are  assigned : 

1.  The  first  assignment  is  error  in  the  impanneling  of  the 
trial  jury;  but  as,  in  all  probability,  the  same  cause  of  objec- 
tion will  not  again  occur  in  the  case,  it  is  not  deemed  neces- 
sary to  consider  it.  We  merely  remark  in  this  connection, 
that  it  is  better  for  the  Court  to  adhere  strictly  to  the  pro- 
visions of  the  statute  in  respect  to  the  mode  of  trial,  than 
risk  a  reversal  of  the  judgment  by  a  deviation  from  the 
specific  modes  of  procedure  prescribed,  even  when  the  devi- 
ation does  not  seem  to  it  material. 

2.  Error  in  the  mode  of  drawing  the  names  of  the  grand 
jurors.  But  this  point  cannot  be  urged  here.  This  we  have 
held  in  several  cases.  (See  People  v.  Beatty,  14  Cal.  566.) 
The  defendant  was  held  to  answer  before  the  finding  of  the 
bill.  He  was  then  bound  to  make  his  objection  to  the 
grand  jury  on  their  being  impanneled.  It  is  argued  that 
the  defendant  cannot,  by  the  Constitution,  be  tried  unless 
and  until  indicted  by  a  grand  jury;  and  that  this  means  a 
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grand  jury  constituted  according  to  law;  and  that  a  bill  by  a 
grand  jury  not  so  constituted  is  a  nullity.  But  the  answer 
is,  that  the  Legislature  may  constitutionally  prescribe  rules 
of  practice  in  criminal  or  civil  cases;  and  that  among  these 
is  the  provision  as  to  the  time  and  mode  of  excepting  to 
irregularities  of  proceeding;  and  it  is  ordained  that  excep- 
tion to  the  grand  jury  shall  be  made  at  a  particular  time.  In 
many  of  the  States,  exceptions  to  particular  jurors  or  to  the 
panel  are  required  to  be  made  by  plea  in  abatement,  and 
cannot  be  heard  unless  so  made;  yet  the  same  constitutional 
provisions,  in  substance,  obtain  in  those  States,  and  the 
same  argument  would  hold  that  this  practice,  long  acquiesced 
in  and  upheld  without  objection  by  the  Courts,  is  unconsti- 
tutional. 

3.  The  main  question  arises  on  the  admissibility  of 
certain  testimony.  *The  defendant  was  indicted  and  [480] 
tried  for  feloniously  killing  one  John  M.  Sweeney. 
His  plea  was  that  the  homicide  was  in  self-defence.  The 
testimony  was  somewhat  conflicting  as  to  the  facts  occurring 
at  the  time  of  the  killing,  or,  at  least,  was  claimed  to  be  so 
by  the  defendant.  On  the  trial,  one  Lawrence  Morris  was  a 
witness  for  the  prosecution,  and  among  other  things  testified 
that  he  was  present  on  the  twenty-fourth  of  August,  1859,  at 
a  difficulty  that  then  occurred  between  this  defendant  and 
Sweeney,  in  the  course  of  which  the  defendant  discharged  a 
double-barreled  shot-gun  at  Sweeney,  the  charge  from  which 
took  eflfect  in  his  thigh,  whereupon  Sweeney  fell  forward; 
that  immediately  thereafter,  the  witness  approached  Sweeney, 
and  saw  lying  on  the  ground,  about  six  feet  forward  of  him, 
a  pistol,  which  the  witness  had  previously  seen  in  Sweeney's 
possession.  The  witness  then  proceeded  to  detail  circum- 
stances immediately  connected  with  the  diflSculty,  in  which 
the  witness  himself,  armed  with  a  pistol,  took  an  active  part 
with  Sweeney  against  the  defendant  and  his  sons;  and  he 
then  says  the  pistol  that  he  saw  lying  on  the  ground  after 
Sweeney  fell,  Sweeney  borrowed  from  Mr.  Cordes,  some 
time  before  the  twenty-fourth  of  August,  1859;  that  Cordes 
had,  in  the  presence  of  witnesses,  given  the  pistol  to  Sweeney, 
>f^lio  said  he  would  clean  it;  and  that  he  (the  witness)  had 
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often  since  that  time,  and  before  the  twenty-fourth  of  August, 
1859,  seen  said  pistol  in  Sweeney's  possession. 

The  defendant's  counsel  then  asked  this  witness  the  fol- 
lowing question:  *'At  the  time  Cordes  gave  the  pistol  to 
Sweeney,  was  anything  said  by  Sweeney  with  reference  to 
using  the  pistol  against  the  defendant.  Philander  Arnold?" 

To  this  question  the  counsel  for  the  people  objected,  on 
the  ground  that  it  was  irrelevant  and  incompetent. 

The  Court  decided  that  the  testimony  was  inadmissible, 
unless  evidence  was  produced  tending  to  show  that  the 
thing  said  had  come  to  the  knowledge  of  the  defendant,  aud 
sustained  the  objection;  to  which  decision  the  defendant 
excepted. 

We  do  not  understand  that  the  testimony  rejected  was 
offered  for  the  purpose  of  proving  a  threat  on  the  i)art  of 
the  deceased.  It  is  clear  that  the  mere  fact  that  one  man 
threatens  to  kill  another  is  no  sort  of  justification  to  the  lat- 
ter to  kill  the  former.  The  threats  must  be  shown  to  have 
been  communicated  to  the  accused  before  they  are  admis- 
sible for  any  purpose,  (and  then  the  effect  and  bearing  of 
the  testimony  should  be  explained  by  the  Judge  to 
[481]  the  jurj'  before  the  case  is  finally  ^submitted  to  them.) 
In  this  case,  there  is  no  pretence  that  this  threat,  if 
there  was  any,  was  so  communicated.  The  ground  taken  by 
the  defendant's  counsel  is,  that  the  question  presented  to  the 
jiu:y  by  the  proofs  was  the  question  of  fact  as  to  which  one 
of  these  parties  first  assaulted  the  other;  and  the  defendant 
contended  that  the  deceased  was  the  aggressor  in  the  fatal 
rencontre,  and  had  placed  defendant  in  danger  of  his  life, 
from  which  peril  he  could  only  extricate  himself  by  sJaying 
his  assailant.  The  counsel  contends  that  any  fact  which 
conduces  to  show  that  this  theory  is  true  was  legitimate  evi- 
dence, and  that  this  fact  of  the  declarations  of  Sweeney  at 
the  time  of  borrowing  the  pistol  does  so  tend.  The  object 
of  a  trial  is  to  elicit  the  real  state  of  the  transaction,  and  the 
rules  which  govern  or  determine  the  introduction  of  testi- 
mony have  relation  to  this  end.  These  rules  are  not  mere 
arbitrary,  conventional  regulations  :  they  are  founded  in 
reason  and  good  sense.     Generally  speaking,  whatever  has 
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a  tendency  to  prove  a  material  part  of  the  issue  is  admissible. 
This  proof  may  be  direct  or  inferential,  circumstantial  or 
positive.     It  may  be  more  or  less  conclusive,  but  if  it  be 
relevant,  this  want  of  conclusiveness  is  no  bar  to  its  intro- 
duction.    The  question  in  this  case,  as  made  by  the  pris- 
oner, was  the  fact  of  the  assault  by  the  deceased;  and  in  a 
conflict  of  proofs,  the  solution  of  this  fact  was  or  might  have 
been  dependent  upon  a  variety  of  considerations;   and  these 
were  to  be  passed  upon,  and  the  conclusions  reached  by  the 
jury  as  the  exclusive  arbiters  of  this  question.     The  defend- 
ant was  entitled  to  urge  all  the  considerations  conducing  to 
establish  his  theory  and  to  disprove  that  of  the  prosecution, 
which  colild  be  fairly  presented  to  the  jury.     He  had  a  right 
to  urge  as  well  expressly  proven  facts,  as  the  probabilities 
and  inferences  to  be  drawn  from  the  conduct  of  the  parties 
connected  with  the  occurrence.     He  did  urge,  as  we  infer 
from  the  record,  that  this  assault  was  not  made  by  him,  but 
that  it  was  made  by  Sweeney;  and  to  prove  this,  he  pro- 
posed to  show  that  Sweeney  had  armed  himself  with  this 
pistol;  that  he  had  borrowed  it,  and  that  it  was  found  at  the 
place  of  the  rencontre.     He  was  permitted  to  show  these 
facts,  but  he  proposed  to  show  a  further  fact,  and  that  was, 
that  at  the  time  of  Sweeney's  getting  the  pistol,  he  declared 
what  he  meant  to  do  with  it.     This  declaration,  being  made 
at  the  time  of  procuring  the  weapon,  was  a  part  of  the  res 
gcstce,  and  illustrative  of  the  transaction.    It  shows,  in  other 
words,  the  purpose  for  which   the  weapon  was  procured. 
This  leads  us  to  the  inquiry,  whether  the  fact  that  A 
procures  a  weapon  for  a  particular  purpose  ^conduces   [482] 
at  all  to  show,  in  a  question  of  conflicting  proofs  as  to 
the  manner  in  which  he  used  it,  what  that  manner  was.     We 
apprehend  that  if  a  man  goes  into  a  house,  borrows  a  gun, 
goes  out  with  it,  saying  that  he  means  to  use  it  on  another, 
and  a  rencontre  happens  between  him  and  that  other,  and 
the  witnessess  who  see  the  difficulty  differ,  or  the  circum- 
stances are  equivocal  as  to  which  one  of  the  two  commences 
the  affray,  that  some  light  might  be  thrown  upon  this  ques- 
tion conducing  to  or  towards  its  solution,  by  the  proof  of 
these  facts  as  to  A's  procuring  it  and  his  motives  in  doing 
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so.  The  jury  might  possibly,  with  some  reason,  conclude 
that  as  the  weapon  was  procured  for  this  purpose  of  assault 
on  another,  that  purpose  was  fulfilled;  that  the  assault,  in 
other  words,  was  made  in  pursuance  of  the  intended  pur- 
pose when  the  weapon  was  procured,  and  especially  if  other 
.tacts  in  corroboration  of  this  conclusion  existed.  It  is  true 
fchere  would  be  nothing  conclusive  in  this.  But  the  fact  of 
the  conclusiveness  of  this  proof  to  establisli  the  proposition 
which  it  is  introduced  to  prove,  is  not  the  decisive  question; 
that  question  is,  whether  this  item  of  fact  be  a  matter  proper 
to  be  co7isidered  by  the  jury  in  arriving  at  their  conclusion 
upon  this  mooted  point.  And  we  have  no  doubt  that  it  is; 
that  it  may  enter  into  the  deliberations  of  the  jury  with  all 
the  other  facts,  as  a  matter  to  be  weighed  by  them  with  the 
rest  of  the  proofs. 

4.  We  do  not  think  it  necessary  to  examine  the  point  as 
to  the  instructions  of  the  Court.  The  charge  objected  to,  as 
we  understand  it,  is  this:  That  when  the  fact  of  a  homicide 
is  shown,  then  it  is  incumbent  upon  the  defendant  to  show 
by  a  preponderance  of  testimony  that  the  killing  was  justi- 
fiable. The  authorities  seem  to  hold  this  as  a  general  prop- 
osition; but  this  proposition  is  subject  to  the  qualification 
that  where  the  testimony  of  the  prosecution  leaves  a  doubt 
as  to  the  character  of  the  homicide — ^as  whether  justifiable 
or  not — then  the  benefit  of  the  doubt  is  to  be  given  to  the 
prisoner.  But  the  propriety  of  such  an  instruction  as  that 
given  must  necessarily  be  dependent  upon  the  facts  in  proof, 
and  the  charge  would  be  right  or  wrong  according  to  the  cir- 
cumstances of  the  given  case.  We  have  not  all  the  facts 
before  us  so  as  to  enable  us  to  pronounce  upon  this  matter. 

For  the  error  indicated,  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 
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Ebbor,  ExcEFnoNB  'WHEN  TO  BK  Tabzn. — ^Although  it  does  not  appear  from  the 
record  oa  appeal  that  a  demurrer  to  the  cumplaiut  was  formally  disponed  of, 
yet,  if  it  does  appear  in  the  statenicut  that  uuo  of  tho  errors  relied  on  is  *'tlio 
ruling  of  the  Court  on  the  demurrer,  and  that  the  same  should  liavo  been  sus- 
tained;" and  if  the  appellant  went  to  trial  without  insisting  on  a  disposition  of 
the  demurrer,  he  cannot  object  in  the  Supreme  Court  that  the  demurrer  was  not 
formally  disposed  of. 

FoKECLOsuBE,  Necesbabt  Pabtdss.— A  subsequent  purchaser  of  land  mortgaged  is 
a  proper  if  nut  necessary  party  to  a  foreclosure  suit;  and  if  tho  complaint  be 
faulty  in  praying  to  hold  him  ba  truhtee  of  tlie  mortgagor,  on  account  of  fraud 
in  the  purchase,  such  defect  cannot  bo  reached  by  demurrer. 

Idem,  Appearance,  Placb  of  Trial.— Whether  in  a  foreclosure  suit  in  the  Seventh 
District  as  to  land  situate  in  Contra  Costa  county,  a  party  can  appear  and  contest 
the  ease  in  Sau  Francisco,  before  tho  Judge  of  tlie  Seventh  Di.strict,  under  a  stijv 
ulatioii,  and  witliout  exception  as  to  the  place  of  trial,  and  afterward  assign  tliat 
fact  as  error.    Query  ? 

Pleadino,  Sufficiency  of  Complai:(t. — Bill  avers,  in  substance,  plaintiff  to  bo 
holder  of  several  notes  and  mortgages  executed  to  him  by  defendants,  H.  and 
wife,  and  that  defendant,  CD.,  proposed  to  plaintiff  to  buy  said  notes  and  mort- 
gages for  a  certain  sum,  which  plaintiff  agreed  to  take;  that  CD.  desirt.  d,  befuro 
closing  the  purchase,  to  see  11.  and  wife,  and  learn  whether  they  could  be  induced 
or  compelkd  to  pay  the  notes,  asked  plaintiff  for  the  notes  and  mortgages  to  show 
H.  and  wife,  and  that  plaintiff  delivered  them  to  him,  relying  on  his  honesty; 
that  CD.  saw  li.  and  wife,  who  w^re  illiterate,  and  by  representing  himself  as  tlio 
owner  of  the  notes,  etc.,  which  he  exhibited,  by  threatening  to  sue,  etc.,  induced 
H.  and  wife  to  give  him  an  absolute  deed  in  fee  simple  of  tho  mortgaged  premises 
fur  one  hundred  dollars,  tho  premises  being  worth  many  thousands  of  dollars; 
that  CD.  then  returned  the  notes,  etc.,  declined  purchasing  of  plaintiff,  and  con- 
cealed the  fact  of  having  a  deed  from  H.  and  wife;  that  all  this  was  a  fraud  on 
plaintiff;  tliut  0*D.,  in  taking  said  deed,  acted  as  agent  and  trustee  of  plaintiff, 
and  fur  his  benefit,  and  should  have  taken  the  deed  in  Ids  name;  tltat  in  equity 
said  0"D.  ought  to  declare  such  trust,  and  execute  a  deed  of  the  property  to 
plaintiff;  that,  on  account  of  a  defect  in  the  record  of  one  of  the  mortgages,  it 
dues  not  impart  notice,  etc.;  and  that  if  CD.  should  sell  tho  property,  as  ho  ii 
trying  to  do,  to  an  innocent  purchaser,  such  sale  would  injure  plaintiff  irrepara- 
bly. Other  parties  are  made  defendants,  as  claiming  some  interest  subsequent  to 
plaintiff.  Complaint  prays  for  injunction  against  0"J>.^  that  said  trust  bo  de- 
clared, that  he  execute  a  deed  to  plaintiff,  that  U.'s  wife  execute  to  plaintiff  ,such 
further  conveyance  and  assurance  and  release  of  equity  of  redemption  as  may  bo 
just  in  satisfaction  of  said  mortgages,  and  that  all  defendants  be  barred,  fore- 
closed, etc.;  or  that  the  deed  by  II.  and  wife  to  CD.  bo  declared  void  and  canceled, 
and  ho  be  foreclosed  of  all  equity  of  redemption  thereunder;  and  if  such  deed 
be  canceled,  that  then  plaintiff  have  judgment  against  H.  and  wife  on  said  notes, 
that  all  the  defendants  be  barred,  etc.,  and  premises  sold  to  pay  tlio  judgment, 
etc.  0'1>.  demurs  that  inconsistent  causes  of  action  are  united.  Ileld,  that  the 
demurrer  is  not  well  taken,  that  the  allegations  of  tlie  complaint  make  out  a 
homogeneous  case  as  against  all  the  defendants,  to  wit:  a  right  to  enforce  tho 
mortgages,  and  to  a  dooree  of  forech)suro  binding  subsequent  claimants,  of  whom 
O'D.,  by  liis  purchase,  is  one,  with  notice  of  tho  mortgages. 

Ipsm. i/eU,  further,  that  0*D.  cannot  set  up  either  the  invalidity  of  the  mort- 
al 
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gages  given  by  H.  and  wife — ^who  release  errors — or  the  title  acquired  by  him 
from  them,  and  that  he  holds  the  property  in  trust  for  plaintiff. 

Idem,  Evidence. — The  notes  and  mortgages  in  this  case  were  properly  admitted  in 
evidence,  against  the  objections  o^  O'D.,  as  showing  the  history  of  the  transac- 
tion, and  his  conneotion  with  the  property,  as  also  the  consideration  of  the  last 
mortgage,  which  was  given  as  security  for  money  then  loaned,  and  for  the  money 
previously  loaned,  aui  sccurud  by  three  previous  mortgages  on  the  same  laud. 

KoBTQAGE,  PuBCHASEB  CF  Pbopebty,  Notioe.— A  Subsequent  pm^chaKcr  of  prop- 
erty mortgaged,  with  actual  notice  of  the  mortgage,  cannot  object  to  defectn  in 
the  registry  thereof. 

Idem,  Desckiption  op  Pbopebty. — A  mortgage  describing  the  laud  as  **  the  randio 
of  her  property,  in  the  place  known  by  the  names  of  *  Laguna  de  los  Paloa  Colo- 
rados,'  or  '  Santa  Clara,'  in  Contra  Costa  county,"  and  stating  the  land  to  be  the 
half  league  the  mortgagor  acquired  from  the  grant  to  her  first  husband,  Juan 
Bemal,  which  grant  is  before  tho  U.  S.  Land  Commission  for  confirmation,  is  not 
void  for  uncertainty  in  description. 

Idem,  Bufficiengy  of.— No  particular  words  are  necessary  to  create  a  mortgage. 
The  words  '*  wo  mortgage  the  property,"  when  accompanied  by  a  provision  for 
the  salo  of  it  in  case  tho  money,  recited  in  the  instrument  as  being  thus  socurul, 
be  not  paid,  are  clearly  sufOicient. 

Idem,  of  Maiibied  Wom.vn. — The  property  of  the  wife  may  be  mortgaged  by  joint 
deed  of  liej^ttelf  and  husband  for  the  debt  of  the  husband.   • 

Appeal  from  the  Seventh  District. 

Bill  in  equity  to  foreclose  four  mortgages  executed  by  de- 
fendants, Higuera  and  wife,  or  for  certain  other  relief. 

A  stipulation  was  entered  into  that  the  testimony  in  the 
case  be  taken  by  the  Judge  of  the  Court  in  which  the  cause 
was  pending,  in  the  city  of  San  Francisco,  and  that  the  cause 
be  argued  and  tried  in  said  city  by  said  Judge,  sitting  as  a 
Court  without  jury,  and  that  he  file  his  finding  as  to  all  is- 
sues of  law  and  fact,  as  if  tried  at  Martinez,  the  county  seat 
of  the  county  in  which  the  suit  was  brought;  judgment  to  be 
entered  in  term  or  vacation  upon  the  findings  being  filed,  and 
all  errors,  by  reason  of  the  place  of  trial,  being  released. 

The  complaint,  verified,  sets  forth  the  notes,  obligations, 
and  mortgages  sued  on,  copies  of  which  were  annexed  to 
and  made  part  of  the  complaint.  These  instruments  were 
as  follows: 

1.  A  mortgage  to  Francisco  Galindo,  dated  January  16th, 
1854,  to  secure  the  payment  within  one  month  of  the  sum  of 
$1100,  with  interest  at  five  per  cent,  a  mouth  until  paid; 
recorded  January  16th,  1854. 

This  mortgage  contains  an  acknowledgment  of  the  debt, 
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and  a  direct  ^promise  to  pay.     The  mortgaged  prop-   [485] 
erty  is  described   as   follows:     *  *  The .  ranclio  called 
'Santa  Clara/ in  the  county  of  Contra  Costa,  the  property 
of   fhe  said  Encarnacion  Soto,  in  half  with  her  children. 
"We  also  mortgage  all  our  property,  present  and  future." 

2.  Mortgage  to  plaintiff,  dated  June  5th,  1854,  to  secure 
the  payment  of  $2000  in  sixty  days,  with  interest  at  seven 
and  a  half  per  cent,  a  month. 

The  mortgaged  property  was  described  as  "her  right  and 
share  of  tho  land  of  the  rancho  which  she  owns,  situated  in 
the  place  known  by  the  name  of  *  Laguna  de  los  Palos  Colo- 
rados,'  which  is  in  the  said  Contra  Costa  county.*' 

3.  Mortgage  dated  September  28th,  1854,  to  secure  the 
payment  of  eight  hundred  and  thirty  dollars  in  thirty  days, 
with  interest  at  se\en  and  a  half  per  cent,  a  month.  It 
recites  and  recognizes  the  mortgage  o£  June  5th,'  for  $2000, 
and  the  description  of  the  mortgaged  premises  is  the  same 
as  in  that  instrument. 

4.  Mortgage  dated  October  4th,  1854,  to  secure  the  pay- 
ment in  thirty  days  of  five  hundred  dollars,  with  interest  at 
seven  and  a  half  per  cent,  a  month;  and  also  to  secure  the 
payment  of  all  the  other  debts  and  moneys  in  the  said  notes 
and  mortgages  mentioned.  The  mortgaged  premises  are 
described  as  '*  all  the  right  and  share  of  the  said  Encarnacion 
Soto  in  and  to  the  land  of  tlie  rancho  of  her  property  in  the 
place  known  by  the  name  of  *  Laguna  de  los  Palos  Colorados,' 
or  '  Santa  Clara,'  which  is  in  the  said  Contra  Costa  county." 

It  contains  covenants  of  warranty  against  the  acts  of  the 
grantors,  and  also  the  following  clause  in  ratification  and 
affirmance  of  the  other  debts  and  mortgages,  and  in  further 
assurance  thereof: 

**The  indenture  of  mortgage  made  to  the  party  of  the 
second  part  shall  be  considered  as  part  of  the  other  two 
mortgages  that  the  parties  of  the  first  part  have  executed  to 
the  said  j^arty  of  the  second  part,  one  for  the  sum  of  $2000 
and  interest  thereon,  on  the  fifth  of  June  last,  and  the  other 
on  the  twenty-eighth  of  September  last  proximo,  for  the  sum 
of  eight  hundred  and  thirty  dollars  and  interest  thereon. 

"The  present  indenture  of  mortgage  is  intended  also  to 
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secure  the  said  sum  of  five  hundred  dollars,  and  interest 
thereon  until  full  payment  shall  be  made,  and  if  so 
[486]  made,  then  this  shall  be  void;  but  in  *case  of  default 
in  the  said  payment  of  five  hundred  dollars,  and'tbo 
interest  thereon,  the  said  party  of  the  second  part,  his  exec- 
utors, administrators,  and  assigns,  are  hereby  authorized  to 
sell  the  property  above  described,  or  any  joart  thereof,  in  the 
manner  prescribed  by  law,  and  out  of  the  money  arising  from 
such  sale  he  shall  retain  for  himself  the  sum  of  five  hundred 
dollars,  and  the  interest  thereon,  together  with  the  other  two 
mentioned  sums;  and  in  addition  to  this,  the  sum  of  $1100, 
which  was  assigned  to  the  said  party  of  the  second  part  by 
Francisco  Galindo,  together  with  all  the  expenses  and  costs 
that  may  accrue  by  reason  of  said  sale."  Promissory  notes 
accompanied  the  last  three  mortgages. 

The  complaint  alleges  the  due  execution  and  delivery  of 
all  the  notes  and  mortgages,  the  assignment  to  plaintiff  of 
the  Galindo  mortgage,  copy  of  which  was  also  annexed,  the 
ownership  of  all  by  plaintiff,  and  that  the  same  were  due  and 
payable. 

It  sets  forth  a  defect  in  the  certificate  of  acknowledgment 
of  the  mortgage,  dated  June  6th,  and  alleges  that  all  the 
other  mortgages,  at  their  respective  dates,  were  duly  and 
severally  acknowledged  by  the  said  Higuera  and  wife  before 
a  NoUry  Public,  and  certified  by  him  in  due  form  of  law,  for 
the  conveyance  of  the  separate  estate  of  married  women,  and 
thereupon  duly  recorded  in  the  proper  county. 

The  complaint  alleges  that  the  lands  and  premises  in  the 
several  mortgages  mentioned  and  described  are  identical; 
that  the  same  were  commonly  called,  and  publicly  known  and 
described  under  the  names  **  Santa  Clara,*'  or  **Laguna  de 
los  Palos  Colorados,"  and  set  forth  by  metes  and  bounds  a 
more  full  and  particular  description  thereof. 

That  the  appellant,  O'Donnell,  whilst  carrying  on  a  pre- 
tended negotiation  with  plaintiff  for  the  purchase  of  the  said 
notes  and  mortgages,  obtained  the  temporary  possession 
thereof,  and  availing  himself  of  such  i^ossession,  on  the 
eighteenth  day  of  February,  1857,  for  the  nominal  consid- 
eration of  one  hundred  dollars,  fraudulently  i^rocured  from 
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the  said  Higuera  and  wife  a  conveyance  to  Limself  of  their 
equity  of  redemption  in  said  mortgaged  premises,  by  exhibit- 
ing to  them  the  said  notes  and  mortgages,  pretendiug  that 
he  was  the  owner  thereof,  and  would  cancel  and  satisfy  the 
same;  that  the  said  O'Donnell  thereupon  redelivered  to  the 
plaintiff  his  said  notes  and  mortgages,  but  concealed  the  fact 
of  his  purchase;  that  in  thus  procuring  the  said  conveyance, 
said  O'Donnell  was  plaintiff's  agent;  that  plaintiff  had  offered 
to  reimburse  him  for  his  expense  and  trouble  in  the  prem- 
ises; and  that  his  acts  and  proceedings  were  in  fraud  of  the 
plaintiff's  rights. 

♦Plaintiff  annexed  to  his  complaint  a  copy  of  the  [487] 
said  conveyance  from  Higuera  and  wife  to  O'Donnell, 
in  which  the  premises  conveyed  were  described  as  their 
"right,  title,  interest,  estate,  in  and  to  the  one-fourth  of  the 
rancho  known  as  *Laguna  de  los  Palos  Colorados,'  or  '  Santa 
Clara,'  in  the  county  of  Contra  Costa."  Plaintiff  also  alleges 
that  the  other  defendants  were  subsequent  incumbrancers, 
with  due  notice  of  his  mortgage,  and  subject  thereto. 

O'Donnell  demurred,  on  the  grounds — I.  That  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  in  this — 1st.  That  tiie  description  of  the  land  in  the 
several  mortgages  was  too  indefinite  to  give  a  lien  on  any 
particular  tract.  2d.  That  no  facts  are  set  forth  sufficient  to 
establish  a  trust  in  favor  of  plaintiff;  that  if  the  intention  of 
the  complaint  be  to  show  fraud,  it  does  not  show  that  any 
one  was  defrauded;  and  if  the  intention  be  to  establish  a 
sale  of  the  notes  and  mortgages  to  this  defendant,  the  com- 
plaint is  deficient  in  not  setting  forth  the  purchase  money  to 
be  paid,  and  in  not  confining  the  prayer  to  a  judgment  for 
that  sum,  and  tendering  the  mortgages.  II.  That  the  com- 
plaint unites  several  causes  of  action  in  the  same  count,  and 
joins  causes  of  action  requiring  different  judgments,  in  this — 
1st.  It  tends  to  establish  a  trust  in  defendant  O'Donnell  in 
favor  of  plaintiff,  and  prays  for  substitution  of  plaintiff  in 
place  of  O'Donnell,  with  which  trust  the  other  defendants 
have  nothing  to  do.  2d.  It  tends  to  establish  fraud  in  de- 
fendant O'Donnell,  and  to  cancel  the  deed  to  him,  which 
affects  him  only  of  the  defendants.     3d.  It  asks  to  foreclose 
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a  mortgage  against  all  the  defendants — ^making  three  differ- 
ent judgments. 

Tliere  is  no  entry  in  the  record  showing  that  the  demurrer 
was  overruled;  but  among  the  grounds  of  appeal,  one  is, 
"the  ruling  of  the  Court  on  demurrer,  and  that  the  same 
should  have  been  sustained/* 

Higuera  and  wife  made  default,  some  of  the  other  defend- 
ants simply  denied  ail  knowledge  or  information,  and  others 
still  disclaimed. 

Higuera  and  wife  made  default;  Agard,  Eeid,  and  Ewell 
denied  all  knowledge  or  information,  and  the  other  defend- 
ants disclaimed. 

The  answer  of  O'Donnell  "denies  the  validity  of  the  first 
mortgage  as  a  lien  upon  any  particular  land;"  denies  that  he 
acted  as  the  agent  of  the  plaintiff  in  procuring  the  convey- 
ance from  Higuera  and  wife,  and  denies  the  fraud,  but  ad- 
mits all  the  other  material  allegations  of  the  complaint.  It 
also  sets  up  other  matter  in  defence  or  avoidance,  not  ma- 
terial to  state,  because  not  proved,  or  because  not  passed  on 

by  the  Court. 
[488]  *0n  the  trial,  before  evidence  was  offered,  O'Don- 
nell  moved  that  plaintiff  be  required  to  elect  which  of 
the  remedies  set  forth  in  the  complaint  he  would  pursue; 
whether  he  would  consider  O'Donnell  a  subsequent  pur- 
chaser and  incumbrancer,  and  proceed  to  foreclose  his  mort- 
gage, or  whether  he  would  proceed  against  him  as  having 
purchased  the  equity  of  redemption  for  plaintiff's  benefit, 
and  seek  to  be  substituted  in  his  place  as  owner  thereof — 
the  remedies  being  inconsistent,  and  repugnant  to  each  other. 
Overruled,  O'Donnell  excepting. 

Plaintiff  offered  in  evidence  the  three  notes  and  four  mort- 
gages, set  forth  in  Spanish,  with  English  translations  in  the 
complaint.  Defendant  O  Donnell  objected:  1st,  that  they 
were  not  proven  as  the  notes  and  mortgages  of  Higuera  and 
wife;  2d,  that  the  mortgages  were  not  made  in  the  name  of 
Mrs.  Higuera,  but  of  **  Soto;"  3d,  that  they  are  not  properly 
acknowledged  and  certified;  4th,  that  they  are  void  as  to 
third  persons,  for  uncertainty  of  description  of  the  land;  5th, 
that  the  record  of  them  in  the  Spanish  language  does  not 
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impart  notice.  Objections  overruled,  O'Donnell  excepting. 
The  notes  and  mortgages  were  then  read  in  evidence.  Plain- 
tiff then  introduced  various  witnesses,  O'Donuell  excepting, 
to  prove  the  boundaries  of  the  land,  as  described  in  the 
mortgages,  and  they  testified,  in  substance,  that  the  names 
of  the  land  as  stated  in  the  complaint  were  well  known,  and 
indicated  definite  boundaries,  which  the  witnesses  gave. 

Evidence  was  also  given,  O'Donnell  excepting,  of  the  cus- 
tom among  native  Californians  for  wives  to  retain  their 
maiden  names,  and  sign  them,  unless  requested  to  sign  in 
the  name  of  the  husband.  , 

It  was  proven  that  O'Donnell  went  with  the  notes  and 
mortgages  to  Higuera  and  wife,  represented  himself  to  be 
the  owner  thereof,  that  suits  could  be  brought  on  them,  but 
that  her  interest  was  small,  find  that  he  would  rather  givo 
her  something  than  the  lawyers.  It  was  finally  agreed  that 
O'Donnell  should  give  one  hundred  dollars  cash,  and  a  deed 
of  three  hundred  acres  of  the  land,  for  a  deed  of  the  whole 
tract  to  himself.  O'Donnell,  during  the  negotiation,  showed 
Higuera  and  wife  a  mortgage  from  them  to  himself,  which 
they  admitted  to  be  correct,  complaining  at  the  same  time  of 
plaintiff's  mortgages  not  being  good,  and  as  for  too  much — 
more  money  than  they  received. 

Defendant  introduced  a  witness,  who  stated  he  had  never 
heard  the  land,  described  in  the  mortgages,  called  **  Santa 
Clara,"  etc. 

A  decree  was  rendered  in  favor  of  plaintiff  for  the  sum  of 
$17,286  against  Higuera  and  wife,  with  foreclosure 
against  all  the  defendants,  *and  a  sale  of  the  premises,  [489] 
subject  to  redemption,  and  execution  for  the  balance. 
The  decree  recites  that  the  cause  having  been  tried  before 
the  Court  without  a  jury,  by  consent,  and  the  allegations 
and  proofs  of  the  parties  being  heard,  and  the  Court  being 
satisfied  that  there  is  still  due  plaintiff  from  defendants, 
Higuera  and  wife,  upon  the  said  notes  and  mortgages,  the 
sura  of  $17,286  25;  that  the  said  mortgages  were  duly  exe- 
cuted by  the  said  Higuera  and  wife;  that  from  the  date  of 
their  execution  they  were  valid  liens  and  incumbrances  upon 
the  property  particularly  described  in  the  complaint,  of  which 
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the  said  defendants  had  due  notice,  and  that  none  of  the 
said  defendants,  except  the  said  Higuera  and  wife,  had  any 
interest  or  right  in  the  said  premises,  except  such  right  or 
interest  as  had  been  acquired  by  them  subsequent  to  the 
lien  of  said  mortgages,  and  with  notice  thereof,  and  subject 
thereto. 

O'Donnell  alone  appeals,  having  first  waived  a  new  trial. 
Higuera  and  wife  filed  a  release  of  errors  and  waiver  of 
appeal.  Prior  to  the  taking  of  the  appeal  by  O'Donnell,  the 
judgment  was  executed  in  part  by  a  sale  of  the  premises  for 
$1000,*  and  tlae  time  for  redemption  having  expired,  the 
Sheriff  has  since  executed  his  deed  to  the  purchasers. 

H.  AUen,  for  Appellant. 

1.  The  notes  are  void  as  to  the  wife  of  Higuera.  (Simpers 
V.  Sloan,  5  Cal.  457;  2  Kent  Com.  140;  Kowe  v.  Kohle,  4 
Cal.  285.)  A  mortgage  is  a  mere  incident  to  a  debt,  the 
only  effect  of  a  mortgage  being  to  give  the  mortgagee  priority 
of  payment.  But  this  presupposes  that  the  mortgagee  had 
a  right  to  avail  himself  of  the  property  by  execution,  without 
a  mortgage.  Execution,  however,  cannot  issue  against  a 
wife's  separate  property  for  the  debts  of  the  husband,  because 
the  statute  exempts  it  from  seizure  for  his  debts.  (Wood's 
Dig.  488,  art.  2608.)  A  husband  and  wife  may  by  their 
joint  deed  convey  her  real  estate.  (Wood's  Dig.  100,  sec.  2; 
Id.  102,  sec.  19.)  No  covenants  in  such  conveyance  bind 
her,  exce|>t  so  far  as  is  necessary  to  operate  as  a  conveyance. 
(Wood's  Dig.,  sec.  20.)  These  statutes  limit  the  wife  to  the 
act  of  transfer,  to  the  act  which  passes  title  from  her.  Such 
was  the  common  law.  (2  Blac.  353.)  Now,  a  mortgs^e  of 
real  estate  is  not  a  conveyance,  so  as  to  enable  the  mort- 
gagee to  recover  possession  without  foreclosure  and  sale, 
(Wood's  Dig.  201,  sec.  260,)  and  forced  sale  of  the  wife's 

property  for  the  husband'«  debts  is  not  permitted. 
[490]   ^he  complaint  shows  no  cause  of  action  against  the 
wife,  and  the  demurrer  is  good. 

2.  The  action  is  brought  to  recover  money  on  the  express 
contracts  of  defendants,  Higuera  and  wife,  and  for  the  fore- 
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closure  of  mortgages,  and  also,  to  compel  O'Donnell  to  exe- 
cute a  trust — clearly  a  misjoinder  of  causes  of  action. 

3.  The  notes  and  mortgages  were  not  admissible  in  evi- 
dence— the  mortgages  not  being  acknowledged  by  the  wife, 
separate  and  apart  from  her  husband,  the  record  of  them  in 
the  Spanish  language  not  imparting  notice,  and  the  uncer- 
tainty of  description  rendering  them  void. 

4.  The  instruments  contain  no  operative  words  of  aliena- 
tion, and  are  not  good  as  mortgages. 

D.  0.  SJiattuck,  also  for  Appellant. 

I.  The  papers  set  up  as  mortgages  are  not  such,  because 
containing  no  words  of  conveyance  or  condition,  which  fact 
distinguishes  this  case  fr9m  the  case  of  Woodworth  v.  Guz- 
man, 1  Cal.  203,  in  this,  that  there  the  word  ''transfer''  was 
used. 

II.  The  third  mortgage,  so  called,  is  void  for  fraud, 
because,  though  executed  for  eight  hundred  and  twenty  dol- 
lars, the  real  consideration  was  two  hundred  dollars;  the 
whole  transaction  is  unconscionable,  and  ought  not  to  be 
enforced  in  equity. 

III.  None  of  these  pretended  mortgages  are  signed  by  the 
legal  name  of  the  mortgagor.  They  are  recorded  in  the 
Spanish  and  not  in  the  English  language  (3  Cal.  185;  5  Id. 
315);  and  they  are  void  for  uncertainty  of  description.  The 
land  is  not  sufficiently  known  by  either  of  the  names  given  it 
in  the  mortgages.  In  short,  it  has  no  common,  well  known 
name,  and  no  specific  boundaries  were  fixed  by  the  witnesses. 
It  is  called  by  several  named.  And  third  persons  are  bound 
only  by  the  description  in  the  papers,  as  recorded.  (Mesick 
V.  Sunderland,  6  Cal.r  Montrose  v.  Conner,  8  Id.)  If  O'- 
Donnell  had  notice  of  these  mortgages,  it  was  notice  of  void 
papers.  There  is  no  trust;  Higuera  and  wife  declared  to 
O'Donnell  that  these  mortgages  were  worthless,  and  they 
did  not  influence  the  trade  between  him  and  them. 

Ho(je  &  Wihon^  also  for  Appellant. 

1.    The  record  shows  an  issue  at  law  upon  the  defendant 
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O'Doniieirs  demurrer  to  the  complaint  undisposed  of,  and 

still  pending  undetermined. 
[491]       *2.     The   demurrer,  thus   still   pending,  was  well 

taken,  and  should  have  been  sustained,  and  the  bill 
dismissed. 

3.  The  trial  and  hearing  and  argument  of  the  case,  by 
stipulation  of  a  portion  of  the  parties,  were  had  in  the  city 
and  county  of  San  Francisco,  before  E.  W.  McKinstry,  Judge 
of  the  Seventh  Judicial  District,  at  the  office  of  the  attorney 
for  the  complainant,  and  out  of  the  territorial  limits  of  the 
Seventh  District.  The  whole  proceeding  was,  therefore, 
coram  non  judice  and  void,  and  could  not  be  the  foundation 
of  any  decree. 

4.  The  complaint  contained  several  distinct  and  incon- 
sistent causes  of  action,  not  separately  stated,  and  the  Court 
erred  in  refusing  to  compel  the  party,  on  the  motion  of  the 
defendant,  to  elect  upon  which  cause  he  would  proceed. 

5.  The  Court  erred  in  admitting  in  evidence  the  several 
notes  and  mortgages,  against  the  objections  of  the  defend- 
ants. 

6.  The  complaint  shows  that  the  several  instruments  pur- 
porting to  be  mortgages  were  given  for  the  wife's  real  estate, 
her  separate  property,  owned  by  her  before  her  marriage 
with  the  defendant,  Higuera,  and  there  was  no  proof  that 
either  of  them  was  ever  acknowledged  by  the  wife,  and  they 
were,  therefore,  absolutely  void,  and  should  have  been  ex- 
cluded according  to  the  prayer  of  the  defendants. 

7.  It  affirmatively  appeared  on  the  face  of  the  record  that 
the  alleged  mortgage  of  the  5th  of  June,  1854,  given  for  the 
$2000  note,  bearing  seven  and  a  half  per  cent,  per  month 
interest,  were  never  acknowledged  by  the  wife  in  the  manner 
provided  by  law,  so  as  to  pass  her  estate,  and  was,  therefore, 
absolutely  void;  and  yet  it  was  admitted  by  the  Court  in  evi- 
dence, although  objected  to  by  defendants,  and  carried  into 
the  final  decree,  thus  swelling  the  ajnount  by  many  thousands, 
and  the  lands  ordered  to  be  sold  for  its  payment. 

8.  The  Court  erred  in  admitting  in  evidence,  and  carrjung 
into  the  decree,  the  amount  of  the  $1100  instrument,  dated 
16th  January,  1854,  the  same  being  absolutely  void  as  to  the 
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wife.  It  was  a  mere  contract  for  the  payment  of  money,  and 
not  a  conveyance  of  the  wife's  interest  in  her  lands,  and  could 
not  be  enforced  against  her  or  any  one  claiming  under  her. 

9.  The  said  several  mortgages  were  improperly  admitted 
in  evidence  against  the  objection  of  the  defence,  and  could 
not  be  subjects  of  foreclosure  against  the  wife's  land,  because 
.  they  were  not  conveyances,  and  did  not  pass  her  interest  in 
the  lands,  and  could  not  be  enforced  as  against  her  or  any 
one  claiming  under  her. 

*10.    The  said  several  instruments  alleged  to  have   [492] 
been  executed  by  Higuera  and  wife,  were  absolutely 
void,  as  against  the  wife,  and  cannot  be  set  up  and  enforced 
in  this  proceeding  against  her  or  any  one  claiming  under 
her. 

11.  The  said  decree  and  the  whole  thereof  is  erroneous, 
illegal,  and  void,  and  particularly  because  the  Court  rendered 
final  judgment  against  Higuera  and  wife  for  the  whole  amount 
of  the  said  several  claims,  and  ordered  the  land  to  be  sold, 
and  execution  against  both  for  the  balance. 

12.  The  original  instruments  offered  in  evidence  were 
written  in  the  Spanish  language,  and  recorded,  if  at  all,  in 
that  language,  and  were  not  notice  to  the  defendants,  who 
were  subsequent  incumbrancers. 

13.  The  said  alleged  instruments  were  void  for  uncer- 
tainty as  against  the  defendants,  subsequent  incumbrancers, 
and  operated  no  notice  to  them  as  to  what  particular  land 
they  were  intended  to  cover. 

H.  W.  CarpentieTj  for  Bespondent. 

1.  O'Donnell  can  take  advantage  only  of  errors  to  his  own 
prejudice.  (11  Cal.  707;  Conroy  v.  Woods,  13  Cal.)  The 
judgment  below  has  been  executed,  the  property  sold,  and 
the  purchasers  cannot  be  affected  by  proceedings  on  this 
appeal.     (Farmer  v.  Bogers,  10  Cal.  335.) 

2.  O'Donnell's  demurrer  was  to  the  prayer  of  the  com- 
plaint, and  hence  not  good.  (Bollins  v.  Forbes,  10  Cal.  299.) 
Besides,  going  to  trial  on  the  merits  waived  the  demurrer. 
(1  Cal.  206;  Id.  470;  Id.  481.) 

3.  As  owner  of  the  equity  of  redemptioui  he  was  a  proper 
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aod  necessary  party.     (4  Pet.  190;  10  Cal.  547;  11  Id.  307; 
Haifley  v,  Maier,  13  Id.) 

4.  The  money  was  received  by  Higuera  and  wife,  and 
further,  she  can  mortgage  her  property  for  his  debts.  (Act 
concerning  Conveyances,  sees.  19,  3G;  Act  concerning  IIus« 
band  and  Wife,  sec.  7.)  The  complaint  charges  the  mort- 
gages to  have  been  duly  executed  and  acknowledged,  and 
this  is  not  denied  in  the  answer;  nor  are  they  a  part  of  this 
record,  and  this  Court  cannot  say  that  the  Court  below  was 
wrong  in  holding  them  good. 

5.  The  mortgage  of  Oct.  4th,  1854,  covers  the  others,  and 
was  properly  acknowledged.  (Whitney  v,  Buckman,  13  Cal.; 
Pfeiffer  v.  Eiehn,  Id.) 

6.    The  language   *'I,  Encarnacion  Soto,  and   my 
[493]  husband,  Ramon  *Higuera,"  in  the  body  of  the  mort- 
gages, with  her  signature,  ^'Encarnacion  Soto,"  shows 
that  the  wife  of  Higuera  signed  them. 

7.  As  to  the  objection,  that  the  mortgages  were  recorded 
in  Spanish.  1st.  The  Constitution  of  this  State  recognizes 
the  Spanish  language  equally  with  the  English.  (Const., 
Art.  XI.,  sec.  21.)  2d.  The  Recording  Act  provides  for  the 
registry  of  ancient  deeds,  executed  under  the  Spanish  law, 
and  hence  in  the  language  of  the  country.  (Act  concerning 
Conveyances,  sec.  41.)  3d.  O'Donnell  having  had  these 
mortgages  in  his  actual  possession  when  he  procured  his 
deed,  knew  their  contents,  and  registry  is  not  necessary. 

8.  The  description  of  the  land  is  sufficiently  certain. 
(Whitney  v.  Buckman,  13  Cal.;  Stanley  v.  Green,  12  Id.; 
Castro  V.  Gill,  6  Id.  42;  Blake  r.  Doherty,  5  Wheat.  359.) 

9.  The  operative  words  in  the  mortgages  are  sufficient, 
especially  when  followed  by  a  power  of  sale  on  default  of 
payment.  They  show  the  paper  to  be  a  mortgage,  a  security, 
and  not  a  sale  or  transfer.  (McMillan  v.  Richards,  9  Cal. ; 
Haffley  v.  Maier,  13  Id.;  1  Id.  203;  Adams'  Eq.  332  and 
note.)  A  mere  equitable  mortgage  in  writing  has  precedence 
of  subsequent  conveyance  of  the  fee.  (1  Johns.  Ch.  394; 
see  also  Bouvier's  L.  D.  Mortgage;  15  Ala.  472;  Abbott  v, 
Godfrey's  Heirs,  1  Man.  178;  2  Dessau,  564;  Id.  552;  3  Id. 
74;  Davis  v.  Cay,  2  Mo.  161;  3  Met.  210;  5  Cal.  516.) 
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10.  The  mortgage  of  Oct.  4th,  1854,  was  an  acknowledg- 
ment and  ratification  of  the  preceding  mortgages.  (1  Gowp. 
201.) 

11.  The  bill  is  good,  though  framed  with  a  double  aspect. 
(2  Madd.  Ch.  139;  Cooper's  Eq.  14  and  15;  Mitford's  Ch.  PI. 
40  and  note  (1);  Betts  v.  Betts,  Cocke,  Ala.  789;  1  Milne  & 
G.  603.) 

HeT/denfeldt,  also  for  Respondent. 

1.  The  demurrer  was  overruled,  but  if  it  appears  to  be 
undisposed  of,  it  will  be  presumed  after  answer  and  trial  to 
have  been  abandoned :  answer  waives  demurrer.  (DeBoom 
V.  Priestley,  1  Cal.  206;  Pierce  v,  Minturn,  Id.  470;  Brooks 
V.  Minturn,  Id.  481.) 

2.  The  demurrer  is  confined  to  the  relief  asked  in  the  bill, 
and  is  therefore  frivolous.     (Eollins  v.  Forbes,  10  Cal.  299.) 

3.  The  trial  and  decision  were  at  the  proper  place;  the 
record  cannot  be  contradicted;  there  is  nothing  to  show  that 
the  stipulation  to  try  at  another  place  was  performed,  and 
the  stipulation  is  no  part  of  the  record,  and  cannot  be  noticed 
for  any  purpose.    (Bitter  v.  Mason,  11  Cal.  24.) 

*4.  The  separate  property  of  the  wife  could  be  [494] 
mortgaged  by  her,  and  was  effectually.  (Wood's  Dig. 
102,  sec.  19;  104,  sec.  36;  488,  sees.  6,  7;  Pfeiffer  v.  Eiehn, 
13  Cal.)  The  acknowledgments  are  averred  to  be  legal,  and 
are  not  denied.  (Humphreys  v.  McCall,  9  Cal.  59;  S.  F.  Gas 
Co.  V.  The  City,  Id.  453.)  The  proof  of  the  acknowledg- 
ments was  conclusive,  as  is  shown  by  the  decree :  all  intend- 
ments are  in  favor  of  the  regularity  and  correctness  of  the 
Court  of  original  jurisdiction. 

5.  The  mortgage  of  the  fifth  of  June,  1854,  was  vacated 
by  the  last  mortgage.  But  independently,  O'Donneirs  fraud 
makes  him  hold  the  title  in  equity  subject  to  the  payment  of 
that  mortgage. 

6.  The  language  used  constitutes  the  papers  mortgages. 
(2  Story,  sec.  1018;  2  Bouv.  Die.  190,  sec.  8  and  cases  cited; 
Woodworth  v.  Guzman,  1  Cal.  203;  Abbott  v.  Godfrey,  1 
Mich.  180;  E.  E.  Co.  v.  Talman,  13  Ala.  472;  2  Dess.  569; 
Eicket  V.  Madeira,  1  Eawle,  327;  3  Powell  on  Mort.  1050.) 
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The  distinction  between  legal  and  equitable  mortgages  does 
not  exist  in  this  State :  all  mortgages  are  equitable,  and  none 
convey  the  realty,  but  only  pledge  it.  (McMillan  v,  Eich- 
ards,  9  Cal.  365.) 

7.  The  money  judgment  is  personal  to  Higuera  and  wife, 
and  the  present  appellant  cannot  avail  himself  of  an  error 
against  them.  (Montgomery  v.  Tutt,  11  Cal.  307;  Conroy  r. 
Woods,  13  Id.)  Higuera  and  wife  not  only  fail  to  complain^ 
but  have  filed  a  release  of  error. 

8.  The  description  of  the  land  is  by  metes  and  bounds; 
identification  with  the  name  is  matter  of  fact,  O'DonnelPs 
deed  has  the  same  description  as  the  mortgages.  (Castro  v. 
Gill,  5  Cal.  42;  Stanley  v.  Green,  12  Id.;  Blake  v.  Doherty, 
5  Wheat.  359.) 

BaIiDWIN,  J.,  delivered  the  opinion  of  the  Court — Field, 
C.  J.,  concurring. 

The  defendant  O'Donnell  is  the  sole  appellant  here.  We 
think  the  points  taken  by  him  are  not  sustained  by  the  record. 

1.  The  demurrer  seems  to  have  been  disposed  of.  No 
entry  expressly  overruling  the  demurrer  appears  in  the 
record;  but  one  of  the  points  assigned  in  the  statement  of 
grounds  of  appeal  below,  seems  to  be  the  ruling  of  the 
Court  on  the  demurrer.  But  as  the  appellant  went  to  trial 
without  insisting  on  a  disposition  of  the  demurrer,  it  is  too 
late  to  object  here  that  it  was  not  formally  disposed  of. 

2.  Nor  is  it  at  all  clear  to  us  that  the  demurrer  was 
[495]  well  taken  for  *the  cause  assigned.  O'Donnell  was  a 
proper,  if  not  a  necessary  party  to  the  decree  of  fore- 
closure, and  whether  the  complaint  was  faulty  in  praying  to 
hold  him  as  trustee  or  not,  the  complaint  was  not  demurrable 
on  account  of  this  defect  of  the  prayer.  (Eollins  v.  Forbes, 
10  Cal.  299.) 

3.  The  third  error  assigned,  as  to  the  place  of  trial,  is  not 
sustained.  The  stipulation  does  not  show  that  the  trial  was 
not  at  the  place  appointed  by  law,  but  only  that  some  of  the 
parties  had  agreed  that  it  should  be  at  a  different  place. 
Bu^.  could  O'Donnell  appear  and  contest  the  case  in  San 
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FraDcisco,  without  exception  as  to  the  place,  and  afterward 
assign  this  fact  as  error? 

4.  We  do  not  understand  the  bill  as  containing  causes  of 
action  necessarily  inconsistent.  The  prayer,  or  one  of  the 
prayers,  maj/  indicate  a  distinct  cause  of  action  against 
O'Donnell,  though  even  this  is  doubtful;  but  the  allegations 
of  the  complaint,  taking  them  all  together,  make  out  a  homo- 
geneous case  as  against  all  the  defendants,  to  wit :  a  right  to 
enforce  the  mortgage,  and  to  a  decree  of  foreclosure  binding 
subsequent  claimants,  of  whom  O'Donnell,  by  his  purchase, 
was  one.  Upon  any  construction  of  the  facts  charged,  he 
would  occupy  the  position  of  a  subsequent  purchaser,  with 
notice  of  the  mortgage. 

5.  There  was  no  error  in  admitting  the  notes  and  mort- 
gages. They  were  necessary  to  a  history  of  the  transaction, 
and  to  show  a  consideration  for  the  last  mortgage,  and 
O'Donnell's  connection  with  the  property. 

6.  Higuera  and  wife  do  not  complain  of  the  decree,  but 
release  errors.  We  cannot,  therefore,  consider  errors  in  the 
record  to  their  prejudice.  Nor  do  we  see  how  O'Donnell, 
under  the  facts  charged  and  proved,  can  claim  to  be  a  pur- 
chaser, on  his  own  account,  of  this  property,  and  set  up  the 
validity  of  mortgages  by  Higuera  and  wife.  It  seems  he  got 
these  papers  from  the  plaintiff  and  took  them  to  Higuera 
and  wife,  and  claimed  them  as  his  property;  and  on  account 
of  so  holding  them  and  claiming  them  to  be  valid  securities, 
procured  his  deed.  He  cannot  set  up  this  deed  as  against 
the  plaintiff,  by  an  arrangement  with  whom  he  procured 
them.  Any  title  which  he  got  under  these  circumstances  he 
would  hold  in  trust  for  the  plaintiff.  But  the  mortgage  of 
October  dth,  1854,  seems  to  have  been  sufficiently  acknowl- 
edged, and  to  cover  the  amounts  of  the  former  mortgages 
and  to  validate  them,  at  least  to  recognize  and  give  them 
effect.  Besides,  the  bill  charges  the  execution  and 
acknowledgment  in  due  form  of  the  mortgages,  *and  [496] 
this  averment  does  not  seem  to  be  denied  in  the 
answer.  We  think  the  land  sufficiently  described  within  the 
case  of  Stanley  v.  Green,  12  Cal.  148,  and  no  point  can  be 
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made  on  the  failure  to  record,  because  it  seems  that  O'Don- 
nell  had  actual  notice. 

7.  Nor  is  the  point  well  taken  that  the  papers  do  not  use 
apt  and  sufficient  words  to  create  a  mortgage.  No  particular 
words  are  necessary  to  bind  the  property.  But  it  is  difficult 
to  find  more  expressive  language  than  the  words,  '*  we  mort- 
gage the  property,"  when  accompanied  by  a  provision  for 
the  sale  of  it  in  the  event  of  non-payment  of  money  recUed 
in  the  instrument  as  being  thus  secured. 

The  property  of  the  wife  may  be  mortgaged  by  joint  deed 
of  herself  and  husband  for  the  debt  of  the  husband;  but 
the  papers  do  not  show  here  that  this  was  the  sole  debt  of 
the  husband,  or  that  it  was  not  the  debt  of  both,  or  of  the 
wife.     (See  cases  cited  on  briefs.) 

We  think  there  is  no  error  in  the  record  of  which  the  ap- 
pellant can  avail  himself. 

Judgment  affirmed. 


TEE  AD  WELL  v.  PAYNE  &  DEWEY.* 

Injunction,  who  not  Entitled  to.— A  stranger  to  the  title  of  real  property, 
though  in  ]x>BseB8ion,  cannot  go  into  equity  and  enjoin  the  purchasers  and  onrners 
tliereof  from  setting  up  and  enforcing  their  title,  on  the  ground  that  it  wu 
fraudulently  and  illegally  acquired  by  them  of  a  third  person  who  does  not  com- 
plain. Having  no  title  himself,  it  is  immaterial  to  him  whether  he  be  eyicted  by 
such  purchasers  or  their  vendor. 

Estoppel,  when  not  to  Apply.— The  doctrine  of  estoppel  has  no  application  to  the 
facts  of  this  case,  which  see. 

Appeal  from  the  Twelfth  District. 

The  substance  of  the  complaint  is,  that  in  March,  1850, 
the  Alcalde  of  San  Francisco,  John  W.  Geary,  made  a  grant 
of  the  lots  in  controversy;  that  in  December,  1850,  this 
Court,  in  the  case  of  Woodworth  v,  Fulton,  1  Cal.,  decided 
such  grants  to  be  void  on  their  face — ^no  evidence  of  title; 
that  under  the  Act  of  March,  1853,  Congress  authorized 


^  Bee  Payne  v.  TreadweU,  16  Cal.  220. 
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town  sites  on  public  lands  of  the  United  States  to  be  entered 
in  the  Land  OflSce  for  the  use  and  benefit  of  the  occupants 
thereof,  impliedly  or  expressly  recognizing  a  present 
right  of  possession  in  such  ^occupants;  that  the  prem-  [497] 
ises  were  so  entered;  that,  July,  1853,  one  McHeury 
being  in  possession  of  the  premises  and  occupant  thereof, 
conveyed  the  same  to  plaintiff  for  $2900,  who  entered  into 
possession,  and  some  time  after,  but  before  the  decision  of 
this  Court  in  Cohas  v.  Raisin,  3  Cal.,  commenced  grading 
and  building  a  house  thereon,  and  in  a  shost  time  made  im- 
I^rovements  of  the  value  of  $4000,  which  still  remain;  that 
some  months  before  the  decision  in  said  case  of  Cohas  v, 
Baisin,  rendered  in  October,  1853,  the  opinion  was  written 
out  and  agreed  on  by  a  majority  of  the  Court,  and  that  de- 
fendants, before  August,  1853,  discovered  by  a  clandestine 
examination  of  or  among  the  private  papers  cf  one  of  the 
Judges  of  the  Court,  or  by  some  other  means,  that  said 
opinion  had  been  so  written  out  and  would  be  delivered  as 
the  decision  of  the  Court  at  some  future  day;  tliat  with  this 
knowledge,  and  with  intent  to  defraud  plaintiff,  they  bought 
the  premises  and  permitted  jilaintiff  to  go  on  and  make  his 
improvements,  intending  in  time  to  sue  for  and  recover  the 
premises,  and  that  defendants  have  now  brought  ejectment 
against  plaintiff. 

The  answer  denied  these  allegations,  though  plaintiff  con- 
tended that  some  of  the  denials  were  not  full. 

The  Court  below  dismissed  the  bill.     Plaintiff  appeals. 

J.  P.  Treadwdly  Appellant,  in  person. 

I.  The  deed  to  defendants  on  which  they  bring  their 
ejectment  suit,  is  void  against  the  plaintiff,  as  originating  in 
and  growing  out  of  a  transaction  against  public  policy. 

The  plaintiff  has  a  standing  in  a  court  of  equity  to  have 
the  defendants  perpetually  enjoined  from  asserting  any  right 
against  him  under  such  void  deed,  on  the  principle  of  public 
policy  alone. 

The  defendants'  unlawful  discovery  of  the  forthcoming 
decision  was  a  constructive  fraud  on  the  plaintiff's  right  as  a 
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citizen,  to  have  the  law  pronounced  by  the  Supreme  Court, 
for  all  at  the  same  time. 

The  plaintiff  is  entitled  to  relief  in  equity  on  the  joint 
ground  of  public  policy,  and  unconscientious  advantage  of 
his  situation  and  a  violation  of  his  rights  as  a  citizen.  (1 
Story's  Eq.  Jur.,  sees.  258-264;  Id.  sees.  292-294-297;  5 
Watts  &  S.  315,  319,  327;  Wright  v.  Tallis,  50  Eng.  C.  L. 
905;  4  Moore,  459;  Phelps  v.  Decker,  10  Mass.  274;  Buchlers 
Case,  2  Coke,  56;  2  Coke  Lit.  85;  4  Kent's  Com.  438;  3  Cow. 
G43-5;  9  Vesey,  &16;  Muckleston  v.  Brown,  6  Id.  52;  Dixon 

V.  Olmins,  1  Cox,  414;  18  Ves.  382-3;  Id.  49  note  3; 
[498]   7  Id.  472;   *11  Id.  536;   9  Id.  13,  note  2;   Hatch  v. 

Hatch,  Id.  299;  Hare  on  Dis.  108,  204;  Metcalf  r. 
Harvey,  1  Ves.  240;  Ld.  Redesdale's  Tr.  53;  Broom's 
Maxims,  572;.  1  Brown's  Ch.  125;  Newland  on  Cont.  478; 
Pr.  Act,  sec.  254;  Curtis  v.  Sutter,  ante;  Cooth  v,  Jackson, 

6  Ves.  12,  19,  20,  30-1-2,  35-7.) 

II.  The  defendants,  with  a  knowledge  of  their  claim  of 
title,  of  which  plaintiff  was  ignorant,  stood  by  and  saw  plain- 
tiff expend  a  large  sum  of  money  in  improvements  upon  the 
land,  and  ought  to  be  enjoined  from  asserting  title  against 
plaintiff.  (Parke  v.  Kilham,  8  Cal.  77;  Hall  v.  Fisher,  9 
Barb.  30-1;  4  Watts,  195;  Watts  &  S.  325;  2  Atk.  83;  6 
Durnf.  &  E.  555-6;  Swartz  v.  Swartz,  4  Barr.  358;  1  Bay. 
239;   1  Story's  Eq.  Jur.,  sees.  385-388;   2  Ves.  443,  note  3, 

7  Id.  231-235,  note  2;  7  Post.  512.) 

D»  Lake,  for  Bespondents. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
and  Field,  C.  J.,  concurring. 

The  plaintiff  filed  his  bill  to  enjoin  the  defendants  from 
setting  up  and  enforcing  their  title  to  certain  real  estate  in 
San  Francisco.  The  ground  seems  to  be  that  Payne  and 
Dewey  got  secret  information,  by  improper  means,  of  the 
fact  that  the  Supreme  Court  was  about  to  render  the  de- 
cision in  the  case  of  Cohas  v.  Baisin,  3  Cal.  443,  affirming 
the  validity  of  Alcalde  titles,  and  in  consequence  bought  up 
these  lots  on  speculation,  the  plaintiff  then  being  in  posses- 
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sion  and  believing  his  title  to  be  good  under  the  previous 
decision  of  Woodworth  v.  Fulton,  1  Cal.  295,  the  doctrine 
of  whncli  case  Cohas  v.  Raisin  overruled. 

It  is  insisted  that  this  purchase,  so  made,  is  void  on 
grouAds  of  public  policy,  and  that  the  plaintiff  here,  with- 
out having  any  title  on  his  part,  may  come  into  equity  and 
have  the  purchase  set  aside.  We  are  unable  to  see  upon 
what  basis  such  a  pretension  can  rest.  This  is  not  the  case 
of  a  pai-ty  to  a  contract  resisting  its  enforcement  on  the 
ground  thiit  it  was  procured  by  fraud  or  by  some  act  or 
agreement  opposed  to  public  policy;  nor  is  it  even  the  case 
of  a  party  setting  up  such  illegality  as  a  ground  of  affirmative 
relief  against  his  own  contract,  or  a  contract  with  which  he 
was  connected.  It  is  the  case  of  a  stranger  to  the  title  set- 
ting up  the  fraudulent  and  illegal  manner  in  which  the  title 
was  obtained,  and  claiming  that  the  property  which  was  the 
subject  of  such  contract  shall  be  confiscated  for  his 
benefit,  although  the  parties  ^defrauded  are  satisfied  [499] 
to  let  the  contract  stand.  It  is  clear  that  the  title  to 
these  lots  was  either  in  Payne  and  Dewey's  vendors  or  in 
them;  and  the  inducements  from  which  Payne  and  Dewey 
acted  in  making  the  purchase  cannot  be  availed  of  by  plain- 
tiff, who  had  no  connection  with  the  title.  It  is  the  same 
thing  to  him  whether  Payne  and  Dewey  or  their  vendors 
recover  the  premises,  if  he  himself  has  no  title  to  them. 
Larceny  is  against  public  policy;  but  we  apprehend  if  a  man 
stole  a  sum  of  money  for  the  purpose  of  buying,  and  did  buy 
land  with  it,  that  a  mere  intruder  could  not  set  up  the  man- 
ner in  which  he  acquired  it  as  being  against  public  policy, 
as  a  ground  for  perpetually  enjoining  the  purchaser  from 
maintaining  an  action  for  the  possession.  Or  if  a  man 
fraudulently  obtains  a  patent  from  the  Government — ^^vhich 
act  is  also  against  public  policy — that  a  stranger  may  go  into 
possession  and  defeat  the  title  on  this  ground.  But  the 
plaintiff's  proposition  is  too  plainly  untenable  to  merit 
further  consideration. 

We  have  taken  this  averment  as  if  it  were  directly  and 
distinctly  made  by  the  bill,  and  not  directly  or  indirectly 
denied  in  the  answer.     The  objection  of  the  plaintiff,  how- 
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ever,  is  to  the  legal  and  technical  sufficiency  of  the  answer, 
as  a  full  and  positive  denial  of  tlie  charge  in  the  bill;  ^^'hicli 
charge,  indeed,  for  all  legal  purposes,  need  not  have  been 
answered  at  all. 

There  is  no  warrant  in  the  case  for  the  application  of  the 
doctrine  of  equitable  estoppel.  We  have  repeatedly  laid 
down  the  rule  applicable  to  this  subject;  and  there  is  no  dif- 
ficulty in  seeing  that  the  facts  of  this  case  do  not  approach  it. 

Judgment  affirmed,  with  costs. 


HAWKINS  et  al.  v.  HILL  et  al. 

FoBECLosunE  OF  Seyebal  HonTQAGES. — Wliero  plaintiff  has  two  mortgages  on  the 
*  samu  property— tho  property  being  indivisible — and  one  of  the  mort;;a{;e8  is  uot 
due,  ho  may,  ncvcrtlieltfss,  file  his  bill  and  have  a  decree  for  the  furelosuro  of 
both.  And  if  the  second  mortgage  becomes  duo  before  the  decree,  then  defend- 
ant cannut  defeat  the  action  as  to  this  mortgage  by  tendering  the  mont  y  due  on 
the  lirst  mortgage,  after  the  matuhty  of  the  second.  The  jurisdiction  uf  the 
Court  over  the  Kubject-mattcr  having  attached,  the  Court  should  close  the  con- 
troversy by  settling  all  things  involved  in  the  litigation. 

[500]    *Appeal  from  the  Ninth  District. 

Suit  on  two  notes  and  mortgages  made  at  different  times, 
to  different  persons,  and  assigned  to  plaintiffs. 

The  property  mortgaged  was  a  water  ditch.  Defendants, 
who  were  the  mortgagors,  appeal. 

I!»  Steele,  for  Appellants. 

1.  The  action  was  premature  as  to  the  second  note  and 
mortgage.  (8  Pick.  113;  7  Cal.  352;  Thatcher  v.  Taylor,  3 
Munf.  249.)  The  tender  of  the  sum  due  when  the  suit  was 
commenced,  with  interest  and  costs,  should  liave  abated  the 
action.  (Joy  v.  Hall,  4  Vt.  455.)  The  decree  could  not  be 
for  both  notes,  (1  Penn.  379,)  and  being  erroneous  in  part, 
it  is  erroneous  in  toto.  (Gaylord  v.  Payne,  4  Conn.  490;  8 
Cow.  406;  7  Cal.  352.)  The  Pr.  Act,  sec.  248,  applies  only 
to  a  debt  due  by  instalments  secured  by  one  and  the  same 
mortgage.  

A  BoBtwick  V.  McEvoy,  62  CaL  603. 
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J.  B,  BosboroiKjh,  for  Respondents,  cited  Pr.  Act,  sec.  248; 
Campbell  v.  McComb,  4  Johns.  Oh.  534;  Wyliev.  McMakin, 
2  Md.  Ch.  Dec;  Am.  L.  &  F.  Ins.  &  Tr.  Co.  v.  Eyerson,  2 
Hdlst.  Ch.  9. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

The  plaintiff  filed  his  bill  to  foreclose  two  mortgages;  one 
of  them  was  due,  the  other  was  not.  Both  were  on  the  same 
property,  and  the  averment  of  the  bill  and  the  finding  of  the 
decree  are  that  the  property  was  not  divisible.  The  last  of 
these  mortgages  was  due  at  the  time  of  the  judgment.  The 
defendant  offered  to  pay  the  first  mortgage,  and  tendered 
and  deposited  the  amount  of  it,  but  the  tender  was  not  made 
until  after  the  last  mortgage  was  due.  The  Court  decreed 
the  sale  of  the  premises  for  the  amount  of  both  mortgages, 
and  from  this  decree  the  appeal  is  taken. 

The  appellants  insist  that  it  was  irregular  in  this  way  to 
decree  the  sale  of  the  property.  But  the  authorities  show 
that  when  property  is  situated  as  this  is,  the  right  of  the 
holder  of  the  claims  is  to  have  a  decree  for  them,  though  all 
of  the  debts  be  not  due;  the  reason  being,  that  otherwise  the 
plaintiff  would  be  without  remedy  as  to  the  debt  already  due. 
At  the  time  of  the  filing  of  the  bill,  the  plaintiffs  had 
a  *right  of  action  as  to  the  senior  mortgage,  and  the  [501] 
defendants  were  in  default;  and  the  right  also,  existed 
to  have  the  sale  for  the  other  mortgage.  The  mere  fact  that 
the  tender  was  made  of  the  money  due  on  the  first,  after  the 
maturity  on  the  second  mortgage,  did  not  defeat  this  right  of 
the  plaintiffs  to  enforce  in  this  action  the  second  mortgage. 
The  jurisdiction  of  the  Court  over  the  parties  and  the  sub- 
ject-matter had  attached,  and  the  Court  of  Chancery,  acting 
upon  the  subject,  should  close  the  controversy  by  settling  up 
all  the  matters  involved  in  the  litigation.  See  Campbell  v. 
Macomb,  4  Johns.  Ch.  533,  and  other  cases  referred  to  in 
the  respondent's  brief. 

Decree  affirmed. 
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SMITH  V.  RICHMOND.' 

• 

Plbadino,  SuFFiciENCt  OF  OoMPL.' INT. — Complaint  avers  in  substance  thai  de- 
fendant made  his  n  jte,  etc.,  setting  out  a  copy,  that  plaintiff  is  holder  by  transfer 
from  the  payee,  etc.,  and  that  defendant  is  indebted  to  plaintiff  thereon  in  the 
sum,  etc.  The  complaint  then  avers:  "  Plaintiff  further  shows  tliat  after  said 
note  was  executed,  etc.,  *  ♦  ♦  defendant,  by  virtue  of  *  *  *  proceedings  in 
insolvency,  etc.,  *  *  *  claims  to  have  been  discharged  from  the  payment  of  the 
note  and  debt  hereinbefore  mentioned;  and  plaintiff  further  shows  that  after  said 
discharge  as  aforesaid,  on  or  about  *  *  *  defendant  promised"  the  payee  and 
other  persons  that  he  would  pay  said  note  to  said  payee  on  demand,  etc.;  and  that 
defendant  thereby  revived  said  obligation,  etc.  Hekit  that  the  complaint  doe«  not 
set  up  two  causes  of  action;  that  the  gravamen  of  tlie  action  was  designed  to  be 
the  promise,  the  previous  indebtedness  being  averred  as  matter  of  inducement. 

I  Appeal,  Discbetion  of  Coubt  not  Heyisable.— Plaintiff  herein  having  rested  his 
case  upon  proving  his  note,  and  defendant  not  introducing  any  proof  of  his  dis- 
charge in  insolvency,  the  Court  below  instructed  the  jury  to  find  for  plaintiff, 
and  aftei'wards  set  aside  the  verdict  and  granted  a  new  trial.  Heldy  that  this 
Court  will  not  revise  the  discretion  of  the  Court  below  in  granting  the  now  trial; 
that  defendant  might  well  have  been  taken  by  surprise,  and  supposed  it  anneoe»- 
sary  to  introduce  proof  of  his  discharge. 

Appeal  from  the  Sixth  District. 

Complaint,  not  verified,  averred  substantially  as  set  forth 
in  first  syllabus.  Answer,  not  verified,  denied  all  the  alle- 
gations of  the  complaint,  and  set  up  discharge  in  insolvency 
in  bar.  On  the  trial,  plaintiff  proved  up  the  note  mentioned 
in  the  complaint,  introduced  it  in  evidence,  and  rest^. 
Defendant  moved  for  a  nonsuit  on  the  ground,  among  others, 
that  the  action  is  to  recover  a  debt  founded  on  the 
[502]  new  ^promise  alleged  to  have  been  made  by  defend- 
ant after  his  discharge  in  insolvency,  and  that  there  is 
no  proof  of  such  new  promise.  Overruled.  Instructions  to 
find  for  plaintiff,  and  verdict  accordingly.  New  trial  granted, 
and  plaintiff  appeals. 

Bowie  &  Griffith,  for  Appellant. 

The  allegation  in  the  complaint  as  to  defendant's  discharge 
in  insolvency  was  surplusage.  The  complaint  contained  two 
causes  of  action — one  on  the  note,  the  other  on  the  new 


»  Same  case,  19  Cal.  476. 

■  Approved,  Nooney  v.  Kahoney,  SO  Cal.  227.    Pleading,  admission  by  failuro  to 
den^ ,  Doll  V.  Good,  aS  Cal.  290;  Pfister  «.  Dascey,  Go  CaL  406. 
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promise.  This  latter  was  unnecessary,  and  may  be  disre- 
garded. (Gould's  PI.  Ch.,  sec.  4,  170;  14  Johns.  380;  1 
Chitty  PI.  229.} 

U.  B.  Crockery  for  Bespondent. 

1.  There  is  no  abuse  of  discretion  in  granting  a  new  trial 
here.  (Drake  v.  Palmer,  2  Cal.  197;  3  Id.  413;  4  Id.  122; 
Id.  288.) 

2.  The  gravamen  of  the  action  was  the  new  promise,  as 
to  which  plaintiff  offered  no  proof,  and  hence  his  suit  could 
not  be  sustained  and  the  new  trial  was  properly  granted. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Field, 
C.  J.,  concurring. 

The  complaint  in  this  case  does  not  distinctly,  if  at  all, 
count  on  two  causes  of  action.  The  whole  matter  of  the 
complaint  seems  to  be  blended  in  one  statement.  If  the 
complaint  was  intended  to  set  up  two  causes  of  action,  this 
intent  was  not  distinctly  manifested  by  the  form  of  the  com- 
plaint, as  it  should  have  been. 

It  is  true,  the  complaint  does  not  aver  that  the  defendant 
was  discharged  in  bankruptcy;  it  says  he  claimed  to  be,  but 
in  the  next  sentence  it  avers  that  after  his  discharge  he 
promised,  etc. ;  and  we  are  inclined  to  think  that  the  proper 
construction  is  that  the  gravamen  of  the  action  was  designed 
to  be  the  promise — the  previous  indebtedness  being  averred 
as  matter  of  inducement,  or  as  indicating  the  extent  and 
character  of  the  engagement. 

The  defendant  might  very  well  have  been  taken  by  surprise 
under  these  circumstances,  and  supposed  it  not  necessary  to 
introduce  proof  of  his  discharge. 

Under  these  circumstances,  we  cannot  revise  the  discretion 
of  the  Court  below  in  granting  a  new  trial,  there  being  no 
palpable  abuse  of  it. 

Order  affirmed. 
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[503]  *STEVENS  v.  IEWIN,  Sheeifp. 

Bale  op  ^TsaoyAL,  PnoPEimr,  when  not  FRAtrDULENT. — Where  a  vendee  of  per- 
sonal property  buys  it  bona  fide,  takes  possession  openly,  and  holds  it  in  ex(rlu)»ive 
possession  for  a  year  or  more,  and  afterwards  pats  the  property  into  the  poKse»- 
sion  of  the  vendor,  as  attorney  in  fact  of  the  vendee,  this  qualified  possesision  of 
the  vendor  does  not,  as  matter  of  law,  show  the  sale  to  bo  fraudulent,  and  void 
as  against  the  creditors  of  the  vendor. 

^  Statute  of  Fbauds  Constbtted. — Our  Statute  of  Frauds  (Act  of  1850,  sec.  15) 
was  not  intended  to  go  beyond  the  extreme  rule  adopted  by  the  Supreme  Court 
of  tlie  United  States  and  the  English  Courts,  to  wit:  that  retention  of  the  pcM- 
session  of  personal  property  by  the  vendor,  after  an  absolute  sale,  is  per  se  fraud. 
The  word  "actual"  in  the  statute  was  designed  simply  to  exclude  a  mere  formal 
cliauge  of  possession,  and  the  word  "continued"  to  exclude  a  mere  tempurarj 
change.  But  the  statute  does  not  require  that  the  vendor,  under  penalty  of  foi^ 
feituro  of  the  goods,  shall  fiever  have  any  control  over  or  care  of  tliem. 

Idem,  what  Keqcibed  undeb.^A11  the  statute  requires  is,  iliat  deUvery  must  be 
made;  the  vendee  must  take  actual  possession;  the  possession  must  be  open  and 
unequivocal,  carrying  with  it  the  usual  marks  and  indications  of  owuerKliip  by 
the  vendee.  The  possession  must  be  continuous — not  taken  to  be  surrendered 
back  again — not  formal,  but  substantial.  But  it  need  not  necessarily  continue 
indefinitely,  when  it  is  bona  fide  and  openly  taken,  and  is  kept  for  sucli  a  length 
of  time  as  to  give  general  advertisement  of  th^  status  of  the  property,  and  the 
claim  to  it  by  the  vendee. 

Idem,  Case  OvEBBULED.~The  facts  in  Bacon  v.  Scannell,  9  Cal.  272,  differ  from 
those  here;  but  the  principle  announced  in  that  case  is  not  law. 

Appeal  from  the  Seventeenth  District. 

Action  of  replevin  brought  by  Isaac  Stevens  against 
Edward  Irwin,  Sheriff  of  Sierra  county,  to  recover  posses- 
sion of  a  number  of  horses  and  mules,  hay,  barley,  saddles, 
etc.,  which  the  Sheriff  had  levied  upon  by  virtue  of  an  at- 
tachment in  favor  of  Treadwell  v.  Stevens,  brother  of  the 
plaintiff. 

It  appears  by  the  evidence  that  in  the  year  1855,  and  until 
the  spring  of  1856,  B.  0.  Stevens  was  the  owner  of  a  livery 
stable  at  Monte  Cristo,  Sierra  county,  and  carried  on  the 
business  of  keeping  livery  stable;  that  in  the  spring  of  1856, 
he  became  insolvent,  being  at  that  time  indebted  to  Tread- 
well  &  Co.,  among  others.  There  was  a  large  amount  of 
evidence  on  the  question  of  fraud.    In  January,  1858,  plain- 


1  Approved,  Engles  v,  Marshall,  19  Cal.  329;  Godchaux  t».  Mulford,  26  Cal.  323; 
Woods  V.  Bugby,  29  Cal.  472;  Waldie  ».  Doll,  Id.  560;  Carpenter  r.  Clark,  2  Nev.  247. 
Tutttimony  admissible  to  prove  possession,  cited,  Gallagher  v.  Williamson,  23  Cal.  334. 
Hesthal  0.  Myle,  53  CaL  625;  BeU  o.  McClellan,  67  Cal.  284.    Bee  10  Nev.  424  430: 
H  Nev.  271. 
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tiff  left  for  the  Atlantic  States,  where  he  still  remains,  leav- 
ing B.  C.  Stevens  in  possession  of  the  stable  and  mules, 
under  a  power  of  attorney  from  plaintiff.  B.  C  Stevens  re- 
mained in  possession  from  the  departure  of  plaintiff  for  the 
Atlantic  States  until  June,  1858,  when  the  same  were  levied 
upon  by  the  defendant,  as  Sheriff. 

*Other  facts  are  sufficiently  stated  by  the  Court.  [504] 
The  instructions  to  the  jury  are  not  given,  because 
the  case,  as  passed  upon  by  the  Court  and  jury,  presents  the 
question  of  law  stated  in  the  opinion  of  this  Court,  and  to 
the  full  understanding  of  this  question  further  facts  are  not 
material.     Defendant  appeals. 

Wm.  M.  Stewart,  for  Appellant,  cited  "Wood's  Dig.  107,  sec. 
15;  Hubbard  v.  Bogardus,  10  Cal.  618;  Brown  et  al.  v.  Qor- 
ham,  4  Id.  289;  Bacon  v.  Scannell,  9  Id.  271;  Stewart  v. 
Scannell,  8  Id.  80;  Vance  v.  Boynton,  Id.  656;  "Whitney  v. 
Stock,  8  Id.  514. 

JB.  H,  Taylor  and  Kirkpatrick  &  Bdtdimn,  for  Kespondent, 
cited  Breckenridge  v,  Anderson,  3  J.  J.  Marsh.  714;  Clark 
V.  Moore,  ION.  H.  236;  French  v.  Hall,  9  Id.  134,  146;  6 
Watts  &  S.  94;  13  Serg.  &  E.  128,  131;  Dorsy  v.  Thrall,  13 
Vt.  281;  Farnsworth  v.  Shepherd,  6  Id.  621;  Wilson  v. 
Hooper,  12  Id.  653;  3  Barr,  442;  Low  v.  New  Haven,  2  N.  H. 
13,  and  authorities  there  cited;  1  Sme.  &  M.  383;  11  Mass. 
421;  2  Pick.  411;  2  Kent,  441. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

This  was  an  action  for  the  recovery  of  certain  property 
levied  on  by  defendant,  as  Sheriff,  under  process,  as  the 
property  of  one  B.  C.  Stevens.  The  case  was  here  before, 
and  judgment  was  reversed  on  a  question  of  law  not  affecting 
the  merits.  Two  verdicts  and  judgments  have  been  had  for 
plaintiff  on  the  main  question  involved.  The  proofs  are 
conflicting,  and  it  would  require  a  very  strong  case  to  induce 
us  to  interfere  with  the  action  of  the  Court  below  in  refus- 


ing a  new  trial. 
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1.  This  point  is  not  much  pressed  by  appellant.  It  is  not 
well  taken. 

2.  The  main  ground  insisted  on  by  the  appellant  is,  error 
in  the  instruction  of  the  Court  upon  the  question  of  fraud, 
which  was  the  real  matter  before  the  jury.  It  was  claimed 
by  the  defendant  that  this  property  sued  for  (being  mules, 
etc.)  was  really  the  property  of  one  Benjamin  Stevens,  and 
that  the  pretended  sale,  insisted  on  as  giving  the  ownership 
to  Isaac,  the  plaintiff,  was  a  sham.  It  is  said  the  proof  shows 
that  a  part  of  this  property  was,  some  twelve  or  eighteen 
months  before  the  levy,  in  the  possession  of  Benjamin 
Stevens,  who  then  transferred  it,  with  the  livery  stable  and 
property  connected  with  the  business,  to  Isaac,  who  went 

into  possession,  and  remained  ostensibly  in  the  con* 
[505]  trol  *of  the  property  for  something  more  than  a  year, 
when  he  went  to  the  Atlantic  States,  leaving  Benjamin 
in  possession,  with  a  power  of  attorney  to  act  as  his  agent; 
that  Benjamin,  though  under  color  of  this  authority,  resumed 
possession  of  these  mules,  etc.,  and  that  this  resumption  of 
possession,  thus  acquired,  is  fatal  to  the  plaintiff's  claim, 
under  the  fifteenth  section  of  the  Statute  of  Frauds,  which 
requires  an  actual  and  continued  change  of  possession  as  a 
necessary  element  of  the  validity  of  the  title.  The  appellant 
contends  that  the  fact  of  this  subsequent  possession  by  the 
vendor,  as  matter  of  law,  is  of  itself  conclusive  proof  of 
fraud  in  the  conveyance.  Unless  the  proposition  can  be 
maintained  in  this  extent,  as  the  record  stands,  the  appel- 
lant cannot  make  good  his  assignment. 

The  section  of  the  Statute  of  Frauds,  the  construction  of 
which  is  thus  involved,  is  in  these  words  (Wood's  Dig.  107) : 
**  Every  sale  made  by  a  vendor  of  goods  and  chattels  in  his 
possession  or  under  his  control,  and  every  assignment  of 
goods  and  chattels,  unless  the  same  be  accompanied  by  an 
immediate  delivery,  and  be  followed  by  an  actual  and  con- 
tinued change  of  possession  of  things  sold  or  assigned,  shall 
be  conclusive  evidence  of  fraud  as  against  the  creditors  of 
the  vendor,  or  the  creditors  of  the  person  making  such  as- 
signment, or  subsequent  purchasers  in  good  faith." 

Upon  no  question  of  general  jurisprudence  has  there  been 

676 


April,  I860.]  Stetens  v.  Irwix.  506 

80  much  controversy  and  conflict  as  in  the  construction  of 
the  English  Statutes  of  Fraud,  and  analogous  statutes  of  the 
American  States.  These  conflicts  have  divided  the  bar  and 
the  bench,  not  only  in  England,  but  in  this  country;  and 
there  has  been  almost  as  much  diversity  in  the  same  Courts, 
in  the  rulings  of  different,  and  sometimes  the  same  Judges^ 
as  between  those  Courts  and  other  tribunals.  This  disagree- 
ment has  been  greater  upon  the  question  now  before  us — the 
effect  of  a  retention  of  the  possession  of  personal  property 
by  the  vendor,  after  an  absolute  sale — ^than  upon  any  other 
portion  of  the  statute.  Two  sects  divided  the  judiciary  upon 
this  question,  one  holding  that  the  retention  was  per  se  fraud; 
the  other,  that  it  was  only  prima  facie  evidence  of  fraud, 
susceptible  of  explanation  and  rebuttal.  And  these  sects 
have  been  split  into  numerous  minor  subdivisions,  holding 
various  and  contradictory  modifications  and  exceptions  to 
the  general  doctrine.  Twyne's  case,  3  Coke,  80,  followed  by 
Edwards  v.  Harbin,  2  Term  B.  587,  are  leading  cases,  hold- 
ing the  first  and  most  stringent  of  these  rival  propositions, 
and  they  were  followed  by  the  Supreme  Court  of  the 
United  *States  in  Hamilton  v.  Russell,  1  Cranch,  309;  [506] 
by  the  Supreme  Court  of  New  York,  in  Sturdevant  v. 
BuUard,  (afterwards  overruled,)  9  Johns.  339;  4  Binn.  258; 
2  Hen.  &  M.  302,  and  other  cases;  while  the  more  liberal 
rule  was  adopted  in  most  of  the  States  of  the  Union.  In 
this  controversy  as  to  what  the  true  common  law  rule  is,  the 
Legislature  wisely  adopted,  by  statute,  the  construction  given 
by  the  Supreme  Court  of  the  United  States,  for  this  course 
had  at  least  the  advantage  of  giving  to  the  State  one  uniform 
rule  in  all  the  Courts  on  this  important  subject. 

But  we  apprehend  that  the  Legislature  never  intended,  by 
this  statute,  to  go  beyond  the  extreme  rule  adopted  by  the 
Supreme  Court  of  the  United  States,  and  the  English  cases 
on  which  that  rule  rests.  There  was  no  reason  of  policy  for 
such  extension;  indeed,  such  extension  might  defeat,  in  some 
degree,  the  reason  for  adopting  the  Federal  rule.  The  rule, 
as  defined  by  our  statute,  is  almost  in  the  language  of  that 
given  in  the  cases  which  establish  the  rule  in  England.  It 
is  true  that  some  stress  is  laid  on  the  words  ^^aetual  and 
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co)itinued  change  of  possession;"  but  these  words  are  sug- 
gestpd  by  the  facts  and  principles  of  the  decided  cases  re- 
ferred to.  The  word  **  actual"  was  designed  to  exclude  the 
idea  of  a  mere  formal  change  of  possession,  and  the  word 
*'  continued"  to  exclude  the  idea  of  a  mere  temporary  change. 
But  it  never  was  the  design  of  the  statute  to  give  such  ex- 
tension of  meaning  to  this  phrase,  "continued  change  of 
possession,"  as  to  require,  upon  penalty  of  a  forfeiture  of 
the  goods,  that  the  vendor  should  never  have  any  control 
over  or  use  of  them.  This  construction,  if  made  without 
exception,  would  lead  to  very  unjust  and  very  absurd  results. 
A  vendor  could  never  become  trustee  of  the  goods,  without 
their  being  forfeited  or  liable  for  his  debts.  If  a  livery 
stable  keeper  hired  a  horse  to  the  original  vendor,  it  would 
be  liable  for  his  debts;  or  if  a  boarder  came  into  a  room,  the 
furniture  might  be  liable  for  his  debts  if  he  once  owned  it. 
The  '^  continued  change  of  possession,'*  then,  does  not  mean 
a  continuance  for  all  time  of  this  possession,  or  a  perpetual 
exclusion  of  all  use  or  control  of  the  property  by  the  original 
vendor.  A  reasonable  construction  must  be  given  to  this 
language,  in  analogy  to  the  doctrines  of  the  Courts  holding 
the  general  principles  transcribed  into  the  statute.  The 
delivery  must  be  made  of  the  property;  the  vendee  must 
take  the  cuctuLol  possession;  that  possession  must  be  open 
and  unequivocal,  carrying  with  it  the  usual  marks  and  indi- 
cations of  ownership  by  the  vendee.  It  must  be  such 
[507]  as  to  give  evidence  to  the  world  *of  the  claims  of  the 
new  owner.  He  must,  in  other  words,  be  in  the  usual 
relation  to  the  property  which  owners  of  goods  occupy  to 
their  property.  This  possession  must  be  continuous — ^not 
taken  to  be  surrendered  back  again — not  formal,  but  sub- 
stantial. But  it  need  not  necessarily  continue  indefinitely, 
when  it  is  bona  fide  and  openly  taken,  and  is  kept  for  such  a 
length  of  time  as  to  give  general  ad^^ertisement  to  the  staiia 
of  the  property  and  the  claim  to  it  by  the  vendee. 

To  apply  this  principle  to  the  facts  here :  If  the  vendee, 
Isaac  Stevens,  bought  this  property  fairly,  and  took  posses- 
sion openly,  and  held  it  in  exclusive  possession  for  a  year  or 
more,  though  this  property  was  found  in  the  possession  of 
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Benjamin  Stevens,  the  original  vendor,  a  year  or  more  after- 
wards, the  latter  being  the  attorney  in  fact  of  the  vendee^ 
this  qualified  possession  of  the  vendor  would  not,  as  a  mat- 
ter of  law,  show  the  sale  to  be  fraudulent  and  void.  The 
cases  cited  on  the  brief  of  the  respondent  establish  and 
maintain  this  proposition. 

The  facts  in  the  case  of  Bacon  v.  Scannell,  9  Cal.  272,  are 
widely  different  from  those  here.  It  is  true,  the  general 
reasoning  of  Mr.  Justice  Burnett  in  that  case  would  seem  to 
oppose  the  conclusions  we  have  reached,  but  the  circum- 
stances of  that  case  did  not  call  for  so  general  a  statement 
as  there  made;  and  we  cannot  recognize  the  principle  there 
announced  as  a  correct  exposition  of  the  statute. 

It  is  not  necessary  to  notice  the  other  points  made  by  ap- 
pellant.    They  do  not  seem  to  be  supported  by  the  record. 

Judgment  a£Srmed. 


GAMBLE  et  al.,  Appellants,  v.  VOLL  etal.,  Eespokdents. 

Co2«TBA0T,  BiOHT  OF  PABTT  TO  RESCIND. — B.  &  Co.,  defendants,  had  two  me- 
chanics' liens  upon  certain  property,  one  filed  October  80th,  1854,  the  other  filed 
December  8th,  1854,  against  defendant,  Y.  In  1855,  R.  &  Co.  sign  an  entry  on 
the  record  of  liens,  stating  that  the  liens  did  not  fall  dae  till  January  15th,  1856. 
This  was  done  on  the  supposition  that  the  Act  of  1855  permitted  such  extension 
of  credit  with  safety.  Discovering  that  such  act  in  this  respect  did  not  apply  to 
existing  liens,  B.  &  Co.,  November  16th,  1853,  brought  suit  on  the  liens,  obtained 
judgment,  sold  the  property,  bought  it  in  and  received  a  Sheriff's  deed.  Plain- 
tiff, as  mortgagee  of  the  property  subsequent  to  the  liens,  obtained  judgment, 
sold  the  property,  bought  it  in,  received  a  SherifT's  deed,  and  now  files  his  bill  to 
set  aside  B.  &  Co.'s  judgment  and  sale,  on  the  ground  of  tmud.  Held,  that  B.  A 
Co.  and  Y.  had  a  right  to  rescind  the  arragement  made  to  extend  the  lien,  such 
extension  having  been  made  under  misapprehension,  the  debt  being  legal  and 
just,  and  plaintiff  having  acquired  no  rights  which  it  would  be  inequitable  to 
disturb;  tliat  such  rescission  is  no  evidence  of  fraud. 

JuDoxEirr,  Intebest  on.— The  fact  that  judgment  on  the  liens  in  this  case  in- 
cluded a  charge  of  interest  at  two  per  cent,  given  on  a  prior  extension  of  the  lien, 
which  interest  is  over  and  above  the  original  contract  price  for  the  articles  for 
which  the  lien  was  claimed,  is  not  of  itself  condusire  proof  of  fraud  in  the 
judgment,  but  such  interest  cannot  be  charged  on  the  premises  as  against  plain- 
tiff. 

BE3)EMpnox,  Bight  of.— As  subsequent  mortgagee,  plaintiff  would  hare  a  right, 
in  a  proper  case,  to  redeem  the  premises  from  the  sale  under  the  judgment  oq 
the  Uens,  by  paying  the  money  justly  due,  interest^  oosts,  etc.— he  not  having 
been  party  to  the  suit  by  the  lien-holder. 
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Xdem,  Bemedt  of  StTBSEQUENT  MoBTOAGEE. — Plaiiitifii»  here  cannot  object  that  tbe 
premises  are  not  so  described  in  the  liens  as  to  pass  title  under  each  sale.  If 
from  insufficient  description,  B.  &  Co.  got  no  title,  plaintiff  have  their  remedj 
in  ejectment. 

Idem. — In  this  case,  the  only  ground  for  the  interposition  of  equity  being  fraad, 
and  this  being  ignored  by  the  findings,  the  bill  is  dismissed;  but  the  decree  will 
be  confined  to  the  disposition  of  the  fraud  alone,  leaving  plaintiff  at  libeirty  to 
pursue*  his  remedy  in  ejectment,  if  he  have  any,  without  prejudice  from  this 
decree.    Decree  modified  at  appellants'  costs. 

Appeal  from  the  Fifth  District. 

Bill  against  YoU  and  George  Beed  &  Co.,  to  set  aside  a 
judgment  and  sale  by  Beed  &  Co.  of  certain  property,  on  the 
ground  of  fraud.  July  27,  1856,  plaintiffs  obtained  judg- 
ment against  defendant,  Yoll,  on  his  note  and  mortgage  to 
them,  dated  November  3, 1855,  the  mortgage  being  upon  the 
premises  in  controversy,  and  recorded  same  day.  The  prop- 
erty was  sold  on  such  judgment,  August  30,  1856,  and  a 
Sheriff's  deed  made  to  plaintiffs  as  purchasers,  March  9, 1857. 

Beed  &  Co.  filed  a  mechanics'  lien  on  the  property,  Oct. 
20,  1854,  for  money  due  them  from  Voll  for  materials  fur- 
nished from  October  13  to  October  26,  1854;  and  also,  De- 
cember 8,  1854,  filed  a  second  lien  for  another  sum  due  from 
Voll  for  materials  furnished  December  1,  1854.  On  the 
margin  of  the  record  of  each  of  these  liens  appears  this 
entry:  "This  lien  not  due  until  the  fifteenth  day  of  January, 
1856,  when  the  time  of  credit  expires.    George  Beed  &  Co." 

November  16, 1855,  Beed  &  Co.  began  suit  upon  said  Hens 
against  Voll,  had  judgment  March  4,  1856,  for  seven  hun-. 
dred  and  five  dollars  and  seventy-four  cents,  the  amount  oft 
the  two  liens,  together  with  two  hundred  and  eleven  dollars 
and  seventy-three  cents  interest  and  costs,  under  which  the 
premises  were  sold  April  12,  1856,  and  bought  in  by  Beed  & 
Co.,  who  received  the  Sheriff's  deed  October  12, 1856. 
[509]  The  ^interest  above  was  added  by  virtue  of  an  agree- 
ment on  the  part  of  Voll,  made  December  1,  1854,  to 
pay  interest  at  two  per  cent,  to  procure  an  extension  of  the 
time  of  payment.  December  1,  1854,  notes  were  given  hy 
Voll  for  the  liens,  payable  in  four  and  five  months,  Beed  & 
Co.  agreeing  to  extend  the  credit  on  the  liens  thus  far. 

The  Court  below  found  that  Beed  &  Co.  were  entitled  to 
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foreclose  the  liens  named,  that  the  charge  of  fraud  against 
defendants  is  not  sustained,  and  dismissed  the  bill.  The 
other  facts  will  be  imderstood  from  the  opinion  of  the  Court. 
Plaintiffs  appeal. 

L.  Quinty  for  Appellants. 

The  points  made  by  counsel  appear  in  the  opinion. 

H.  P.  Barber^  for  Bespondents. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — ^Field, 
C.  J.,  concurring. 

Appellants  filed  their  bill  to  set  aside  a  judgment  and  sale 
by  respondents  of  certain  property.  The  ground  is  fraud  in 
obtaining  this  judgment,  which  the  appellants  claim  a  right 
to  vacate,  in  order  to  give  effect  to  their  judgment  recovered 
on  a  subsequent  mortgage  and  sale  under  it.  The  facts  are, 
that  respondents  held  two  mechanics'  liens  upon  the  prop- 
erty; one  for  six  hundred  and  fifty-two  dollars  and  sixteen 
cents,  filed  October  30th,  1854,  and  the  other  for  fifty- three 
dollars  and  eighteen  cents,  filed  December  8th,  1854,  against 
defendant  Voll.  VoU,  in  1855,  procured  from  respondents 
an  entry  on  the  record,  stating  that  the  lien  did  not  fall  due 
till  January  15th,  1856.  It  seems  to  have  been  supposed 
that  under  the  Act  of  1855,  this  could  be  done,  and  the  lien 
thus  extended  with  safety  to  the  creditor.  But  it  was  dis- 
covered that  the  Act  of  1855  in  this  respect  only  applied  to 
subsequent  and  not  to  existing  liens;  and  respondents  ac- 
cordingly brought  suit  within  the  year  limited,  and  judg- 
ment was'  obtained.  The  plaintiffs  below  relied  on  two 
grounds,  which  do  not  seem  to  be  consistent:  1st.  That  the 
lien  had  expired;  and  2d.  That  the  lien  had  been  so  extended 
.that  the  debt  was  not  due,  or  the  lien  could  not  be  enforced 
at  the  time  of  suit. 

1.    But  it  is  readily  answered,  that  as  this  arrangement 
was  made  for  the  extension  of  the  lien  upon  a  misapprehen- 
sion, the  debt  being  just  and  legal,  the  parties  had  a 
right  to  rescind  what  was  so  done.     The  ^judgment  [510] 
could  only  be  impeached  by  the  plaintiffs  for  fraud, 
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and  no  fraud  is  proved  bj  this  rescission  of  the  arrangement 
made  under  these  circumstances.  The  parties  had  a  right  to 
rescind  the  arrangement;  and  unless  it  were  shown  that  the 
plaintiffs  had  acquired  some  rights  bj  these  proceedings 
which  it  would  be  inequitable  to  disturb,  the  plaintiff  lias 
no  cause  of  complaint. 

2.  The  mere  fact  that  the  judgment  is  taken  for  too  much 
is  not  itself  conclusive  proof  of  fraud.  We  are  aware  that 
the  contrary  seems  to  be  intimated  or  held  in  Taaffe  v, 
Josephson,  7  Cal.  352.  But  the  doctrine  in  that  case  cannot 
be  maintained,  and  is  overruled.  In  this  case,  the  sum  over 
the  original  contract  price  for  the  articles  for  which  the  lien 
was  claimed,  arose  from  a  charge  of  interest  at  two  per  cent, 
given  on  a  prior  extension  of  the  lien.  It  is  plain  that  the 
interest  cannot  be  charged  upon  the  premises  as  against  the 
subsequent  mortgage;  but  the  mere  fact  that  it  was  errone- 
ously included  in  the  amount  of  the  judgment,  is  not  con- 
clusive proof  of  fraud  in  the  judgment. 

3.  The  sale  to  respondents  under  decree  and  judgment 
against  VoU  is  not  conclusive  of  the  rights  of  the  subsequent 
mortgagee  to  the  lien-holder,  if  he  were  not  made  a  party  to 
the  proceedings  of  the  lien-holder.  The  mortgagee  would 
have  a  right  to  redeem  the  premises  on  paying  the  money 
justly  due,  interest,  costs,  etc.  But  there  is  no  case  made 
for  setting  aside  the  judgment,  sale,  etc.  (Whitney  v.  Hig- 
gins,  10  Cal.  547.) 

4.  The  other  assignments  are  without  force.  It  is  nothing 
to  the  plaintiffs  that  the  premises  are  not  so  described  as  to 
pass  title,  so  far  as  this  bill  is  concerned.  If  they  are  not, 
the  respondents  get  no  title,  and  the  plaintiffs  haVe  a  clear 
remedy  in  ejectment. 

5.  It  is  not  necessary  to  consider  the  other  points,  for  the 
main  question  in  this  case  was  as  to  the  actual  fraud  in  pro- 
curing the  judgment  and  sale,  and  that  question  has  beeu 
found  by  the  Judge  below,  and  is  not  affected  materially  by 
the  minor  objections  made  by  the  appellants,  if  there  be 
anything  in  them,  which  we  think  is  not  the  case. 

There  is  no  ground  for  the  interposition  of  a  Court  of 
Chancery  except  the  fraud  charged,  and  this  being  ignored 
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by  the  finding,  the  bill  of  the  plaintiffs  must  be  dismissed. 
!Bat  we  think,  under  the  circumstances,  that  the  decreo 
should  be  confined  to  the  disposition  of  this  single  matter 
of  fraud,  leaving  the  plaintiffs  to  pursue  their  legal 
*remedy  in  ejectment,  if  they  shall  be  so  advised,  [511] 
without  prejudice  from  this  decision  otherwise  than 
by  the  adjudication  of  this  question. 

The  decree  below  will  be  modified  accordingly,  at  the 
costs  of  the  appellants.     Ordered  accordingly. 


PERALTA  et  als.  v.  CASTEO  et  aJs. 

Appeal,  Ordebs  not  Appealablb.-:— An  order  of  a  Probate  Court  setting  aside  a 
Judgment  of  that  Court  refusing  to  admit  a  will  to  probate,  is  not  an  appealable 
order,  because  not  within  sec.  297  of  the  Act  to  Begulate  the  Settlement  of  the 
Estates  of  Deceased  Persons.    (Wood's  Dig.  421,  art.  2354.) 

Idem,  Mode  of  Appeal. — Sec.  300  of  that  act  (Wood's  Dig.  422)  only  applies  to  the 
mode  and  manner  of  appealing. 

Appeal  from  the  Probate  Court  of  Santa  Clara  county. 

Motion  to  dismiss  appeal. 

TV.  T.  Wallace  and  John  M,  Williams,  for  the  motion. 

The  order  appealed  from  does  not  come  within  the  statutes 
authorizing  appeals  from  the  Probate  Court.  (Wood's  Dig. 
421,  art.  2354.) 

Patterson,  corUra^  cited  Acts  of  1855,  301,  sec.  8;  302,  sec. 
11;  Pr.  Act,  title  9,  ch.  1,  sec.  1;  sec.  336;  Acts  of  1859, 
140,  sec.  4. 

Cope,  J.,  delivered  the  opinion  of  the  Court — ^Field,  C.  J., 
concurring. 

The  appeal  is  taken  from  an  order  of  the  Probate  Court  of 
Santa  Clara  county,  setting  aside  a  judgment  rendered  by 
that  Court  refusing  to  admit  a  will  to  probate.  This  is  not 
an  appealable  order.  The  cases  in  which  an  appeal  may  be 
taken  from  an  order  or  judgment  of  the  Probate  Court,  are 
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fixed  by  the  two  hundred  and  ninety-seventh  section  of  the 
Act  to  Begulate  the  Settlement  of  the  Estates  of  Deceased 
Persons.  The  order  appealed  from  in  this  case  is  not  in- 
cluded in  the  provisions  of  that  section.  Sec.  300  was  only 
intended  to  apply  to  the  mode  and  manner  of  appealing.  It 
cannot  be  construed  as  giving  a  right  of  appeal,  in  any  case 
not  provided  for  in  the  former  section. 
Appeal  dismissed. 


[512]  *THE  PEOPLE  v.  GEEEN. 

^  iNDicncENT  FOB  Labcent,  Supficienct  OF. — An  indictment  for  larceny,  describ- 
itig  the  property  stolen  as  "  fifteen  twenty  dollar  pieces,  and  twenty-five  ten  dollar 
pieces,  and  ten  five  dollar  pieces,  of  the  gold  coin  of  the  United  States,  of  the 
value  of  five  hundred  and  fifty  dollars,"  is  not  defective,  as  not  averring  the  valao 
of  each  particular  piece  of  coin. 

Idxm.— The  general  observations  of  the  Court  in  People  v,  Cohen,  8  Cal.,  must  be 
limited  by  the  facts  to  which  they  apply. 

•  ^^ 

Appeal  from  the  Court  of  Sessions,  Tuolumne  county. 

The  point  taken  by  defendant  was  on  demurrer  to  the  in- 
dictment, and  by  motion  in  arrest  of  judgment. 

When  the  case  was  called  for  trial,  defendant  moved  for  a 
continuance,  on  account  of  the  absence  of  witnesses,  **by 
whom  he  alleged  he  could  prove  that  he  was  the  owner  and 
in  possession  of  some  three  hundred  dollars  in  gold  coin  on 
the  day  before  the  alleged  larceny.  Whereupon,  the  prose- 
cuting attorney  admitted  the  testimony,  and  went  to  trial." 

The  Court,  among  other  things,  instructed  the  jury,  that 
the  facts  upon  which  the  continuance  was  asked  being  ad- 
mitted, must  be  taken  and  considered  by  the  jury  as  true; 
that  it  was  not  sufficient  for  the  prosecution  to  admit  that 
the  absent  witnesses  would  testify  to  the  facts  set  forth,  but 
that  when  admitted,  they  must  be  taken  not  only  as  testified 
to,  but  as  existing  in  fact,  and  that  the  prosecution  cannot 
impeach  the  facts  thus  admitted. 

Defendant  was  convicted,  and  appeals. 


^  Approved,  People  o.  Poggi,  19  Cal.  601. 
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■  -  —  -  -  I  --  _--  ^ 

L.  Quint,  for  Appellant. 

1.  The  essential  averments  in  an  indictment  under  our 
Btatate  should  be  the  same  as  at  common  law.  (People  v. 
Lloyd,  9  Cal.  54;  3  Id.  207;  3  Chit.  Cr.  L.  735.) 

2.  The  indictment  should  state  that  the  coin  stolen  was 
either  the  current  or  lawful  coin  of  the  United  States,  and 
the  species  of  coin  should  be  specified.  (People  v.  Cohen,  8 
Cal.  42;  Whar.  Cr.  L.  90,  91;  Rex  v.  Fry,  Buss.  &  E.  482; 
Kex  V.  Marshoner,  1  Mood.  C.  C.  466.) 

3.  The  value  of  each  piece  of  coin  should  be  stated.  (9 
Met.  134;  King  v.  Forsyth,  Euss.  &  E.  274;  8  Shep.  20;  4 
S.  &  E.  194;  2  Archb.  Cr.  P.  363-4;  6  Ala.  845.) 

*II,  P.  Barber,  for  Eespondent.  [^13] 

The  indictment  does  state  the  value  of  each  piece  of  coin. 
"Twenty  dollar  pieces"  of  the  gold  coin  of  the  United  States 
is  a  specific  name  for  United  States  coin,  as  "guineas"  or 
"pounds  sterling"  is  in  English  law.    (Arch.  Cr.  PI.  48-50.) 

Tho8.  H.  IVlUiams,  Attorney-General,  also  for  Eespondent, 
cited  Eeg.  v.  Connell,  1  Car.  &  Kir.  190. 

Quint,  in  reply,  cited  People  v.  Ball,  14  Cal.;  Arch.  Cr. 
PI.  61;  Whar.  Cr.  L.  132. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Field, 
0.  J.,  concurring. 

Defendant  was  indicted  for  grand  larceny,  and  was  con- 
victed.    The  indictment  is  as  follows: 

"  That  said  Charles  Green,  on  the  ninth  day  of  December, 
1859,  at  the  county  of  Tuolumne,  wilfully  and  feloniously 
did  steal,  take,  and  carry  away,  of  the  personal  property  of 
one  Smith  Whiting,  then  and  there  being,  fifteen  twenty  dol- 
lar pieces,  and  twenty-five  ten  dollar  pieces,  and  ten  five 
dollar  pieces,  of  the  gold  coin  of  the  United  States,  of  the 
value  of  five  hundred  and  fifty  dollars,  contrary  to  the  stat- 
ute in  such  case  made  and  provided,  and  against  the  peace 
of  the  people  of  the  State  of  California.'* 

It  is  assigned  for  error  that  the  indictment  is  defective,,  in 
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not  averring  the  value  of  each  particular  piece  or  species  of 
coin.  But  how  a  man  of  ordinary  understanding  could  fail 
to  know  that  a  twenty  dollar  gold  piece  of  the  coin  of  the 
United  States  is  of  any  other  value  than  twenty  dollars  of 
our  money,  it  is  not  easy  to  perceive. 

The  cases  cited  by  the  counsel  for  the  defendant  (People 
V.  Cohen,  8  Cal.  42,  and  People  v.  Ball,  14  Id.  101)  do  not 
apply.  The  general  observations  of  C.  J.  Murray  in  the  first 
case  are  to  be  limited  to  the  facts  to  which  they  apply.  The 
last  case  was  wholly  dijSerent  in  the  facts  from  those  here. 
There  the  charge  was  of  stealing  $3000,  not  specifying  the 
pieces  of  coin.  It  is  true,  the  Court  say  money  should  be 
described  as  so  many  pieces  of  the  current  gold  or  silver 
coin  of  the  country;  but  we  think  we  may  very  well  infer 
that  a  twenty  dollar  piece  of  the  gold  coin  of  the  United 
States  is  current  coin  of  the  United  States,  and  is  of  tho 
value  of  twenty  dollars  of  our  money. 

There  is  no  error  in  the  instructions. 

Judgment  affirmed. 


[514]     *HETDENrELDT,  Appellant,  v.  HITCHCOCK, 

Eespondent. 

^  CoMidssiONEBS  OF  SuTEiKa  FuND.— The  Board  of  Commissioners  of  the  old  Sink* 
ing  Fund  of  1850,  created  by  an  ordinance  of  the  city  of  San  Francisco,  had  no 
power  to  sell  the  real  estate  of  the  city,  the  ordinance  being  void.  But  this  de- 
cision has  no  application  to  the  Board  of  Commiusioners  of  the  Funded  Debt, 
organized  after  the  dissolution  of  the  first  Board  of  the  Sinking  Fund  Commia* 
■ioners. 

Appeal  from  the  Twelfth  District. 

Ejectment  for  a  lot  in  San  Francisco. 

The  case  was  tried  before  the  Court  below,  by  consent,  and 
the  facts,  as  agreed  upon,  presented  substantially  the  ques- 
tion whether  Smith  v.  Morse,  2  Cal.  524,  should  stand  as  law. 
Defendant  had  judgment.     Plaintiff  appeals. 


>  Approved,  Board  of  Education  v.  Fowler,  19  CaL  21:  People  v,  Broadway  Wh&rl 
Co.,  31  Cal.  89;  Ellis  v.  Eiistmau,  32  Cal.  449. 
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Heydev/ddt,  for  Appelliint. 

J,  B.  Tbwnsendy  for  Respondent. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

The  appellant  claims  the  lot  in  question — a  beach  and 
water  lot  in  San  Francisco — by  a  sale  and  conveyance  by  the 
Commissioners  of  the  old  Sinking  Fund  of  1850.  This 
Board  was  constituted  by  an  ordinance  of  the  city,  and  its 
powers  and  objects  are  set  out  in  the  case  of  Smith  v,  Morse, 
2  Cal.  624.  The  validity  and  effect  of  the  ordinance  were 
passed  upon  in  the  case  above  cited,  and  it  was  there  affirmed 
that  the  city  had  no  power  to  authorize  the  Board  to  sell  this 
land,  and  that  the  Legislature  had  not  ratified  or  confirmed 
this  ordinance.  This  want  of  power  the  Court  deduced  from 
a  construction  of  the  charter  of  the  corporation.  The  argu- 
ments in  the  opinion,  and  those  of  the  respondent's  counsel, 
are  very  strong  to  show  that  the  corporate  authority  had  no 
power  to  divest  themselves  of,  and  vest  in  this  Board,  the 
extensive  and  responsible  powers  and  faculties  which  were 
attempted  to  be  given  by  the  ordinance;  As  the  case  of 
Smith  V.  Morse  expressly  holds  that  these  acts  are  void,  we 
do  not  feel  justified,  under  the  circumstances,  in  disturbing 
the  decision.  This  view  is  decisive  of  the  plaintiff's  case, 
for  he  rests  for  title  upon  the  deed  from  the  Commissioners 
of  the  Sinking  Fund. 

*This  decision  has  no  application  to  the  Board  of   [515] 
Commissioners  of  the  Funded  Debt,  organized  after 
the  dissolution  of  the  first  Board  of  the  Sinking  Fund  Com- 
missioners. 

Judgment  affirmed. 
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TUOLUMNE  KEDEMPTION  CO.  v.  SEDGWICK, 

Sherifp. 

^  Bedekption  Act  Constbxted. — ^The  Redemption  Act  of  1S59  is  in  snbedtation  of 
the  Act  of  1851,  and  applies  to  sales  made  after  the  passage  of  the  Act  of  1859, 
though  made  upon  judgments  rendered  before. 

Idem,  Bioiri  to  Redeem. — The  fact  that  judgments  were  recovered  before  the 
Act  of  1859,  does  not  vest  in  the  holders  of  them  a  right  to  redeem  from  a  sale 
made  after  tlie  passage  of  the  act,  upon  any  terms  different  from  those  prescrioed 
by  the  act.  If  the  right  to  redeem  under  the  Act  of  1851  were  an  incident  to  any 
jndgment  rendered  while  that  act  existed,  it  was  a  portion  of  the  remedy  which 
might  be  taken  away  by  the  Legislature  at  any  time  before  the  right  had  become 
Tested  by  the  party  availing  himself  of  it. 

*Idem,  Right  to  whom  Given. — The  right  to  redeem  nnder  the  statute,  and  the 
mode  of  asserting  tlie  right,  are  mere  creatures  of  the  statute.  The  right  is  given 
to  a  judgment  creditor,  and  if  before  a  party  becomes  a  judgment  creditor,  the 
law  bo  repealed,  he  has  no  claim  to  redeem,  because  he  does  not  belong  to  the 
class  of  persons  for  which  this  remedy  is  furnished. 

Idem,  Right  Constbued.— The  right  to  redeem  land  is  no  part  of  the  contract  of 
indebtedness.  It  is  a  new  privilege  given  by  statute.  It  is  a  provision  made  by 
statute  for  a  future  contract,  by  pursuing  which  a  purchase  of  land  may  be  made. 
But  as  tliis  provision  is  only  a  matter  oiU  of  which  rigJUs  may  grow,  the  provision 
may  be  repealed  at  any  time  before  a  party  avails  himself  of  it. 

Idem,  Powee  of  Leoislatube.— The  Lcgiitlature  may  give  a  particular  privilege, 
or  a  right  to  contract  on  certain  terms  or  in  certain  circumstances,  but  it  may 
repeal  the  provision,  or  deny  the  right,  as  a  general  rule,  as  fully  and  completely 
as  it  can  give  them;  or  it  may  alter  the  terms  at  its  pleasure,  subject  only  to  this: 
that  it  cannot  repeal  or  alter  so  as  to  affect  tliose  contracts  which  have  been  made 
during  the  existence  of  the  act  authorizing  them. 

Idem,  Effect  of  Statutobt  Regulations.— The  statutory  regulations  as  to  re- 
demption, are  mere  provisions  of  sale,  governing  tlie  course  of  the  process  and 
its  effect.  They  do  not  touch  the  contract  of  indebtedness,  which  stands,  as  it 
stood  before,  a  valid  obligation  to  pay  money,  with  the  sanctions  furnished  by 
law  for  iis  enforcement.  And  a  sale  without  any  right  of  redemption,  is  a  valid 
and  sufficient  remedy  for  the  enforcement  of  the  contract. 

Idem,  Statute  wh£N  UNCONSTiruTioNAL. — An  act  denying  a  right  of  sale  for  the 
enforcement  of  the  contract,  would  probably  be  such  a  vital  assault  upon  the 
obligation  as  practically  to  destroy  it,  and  therefore  be  unconstitutional.  But  » 
repeal  of  a  right  of  redemption — in  other  words,  an  act  making  a  sale  absolnio 
instead  of  conditional — ^would  not  impair  the  contract. 

BzECunoN,  Rights  of  Pabties  as  to  Sale  of  Pbopebtt. — A  debtor  in  default  has 
no  vested  right  to  have  liis  property  sold  in  a  particular  way;  and  third  per- 
sons, not  parties  to  the  contract,  havo  no  vested  right  to  purchase  the  property  of 
a  common  debtor  sold  at  the  instance  of  another  creditor. 

Bedemptiom,  Right  of.  Case  Restbicteo. — The  doctrine  of  Whitney  v.  Higgins, 
10  Cal.  654,  as  to  equitable  right  of  redemption  in  favor  of  certain  persons  not 
made  parties  to  a  mortgage  foreclosure,  applied  to  a  ])eculiar  state  of  facts. 

Idem,  Eqcttable  Right  of. — Where  plaintiffs,  owners  of  certain  judgments  and 
decrees,  had  both  the  equitable  and  statutory  right  to  redeem  property  sold,  and 

1  Statutes  oonstitntional,  cited,  Hoore  «.  llCartin,  38  Cal.  439;  Eldridge  «.  WrighL 
65Ca!.533. 
>  Approved,  Boyle  v.  Dalton,  44  Cal.  334.    See  47  Miss.  686;  12  Am.  Rep.  854. 
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exerciaod  their  right  nndor  the  statute  by  redeeming  from  D.,  who  had  parchased 
nuder  his  own  foreclosure,  and  then  D..  as  assignee  of  other  judgments,  redeemed 
from  plaintifis:  Held,  that  pJaintifiEs  did  not  lose  their  equitahle  right  of  itjdemp* 
tion,  from  the  fact  that  tliey  also  asserted  their  statutory  right-~the  subsequent 
redemption  by  D.  leaving  their  claims  unsatisfied. 

Appeal  from  the  Fifth  District. 

L.  QuirUy  for  Appellant. 

1.  The  redemption  of  the  property  in  question  from  appel- 
lant could  only  be  effected  by  showing  a  compliance  with  the 
Act  of  1851. 

The  judgments  held  by  appellant  at  the  time  Davis 
attempted  to  redeem,  and  those  under  which  it  had  re- 
deemed the  property,  were  all  rendered  before  the  passage 
of  the  Act  of  March  28th,  1859;  or  if  not,  the  contracts  and 
debts  upon  which  said  judgments  were  rendered,  were  made 
long  before.  Hence,  they  were  not  affected  by  the  Act  of 
1859,  nor  were  the  rights  of  the  parties  under  the  judgments 
affected.  (Seale  v.  Mitchell,  5  Cal.  401;  Thome  v.  San  Fran- 
cisco, 4  Id.  127.)  Besides,  Davis,  as  well  as  defendant, 
viewed  the  law  of  1851  as  governing  their  rights  on  the  first 
redemption,  and  appellant  redeemed  under  that  law. 

Statutes  not  in  terms  retrospective  should  not  be  con- 
strued to  affect  past  transactions,  especially  when  such  con- 
struction would  work  injustice.  (Quackenbush  r.  Danks,  1 
Denio,  128;  Sackett  v.  Andross,  5  Hill,  334;  2  Inst.  492;  1 
Black.  Com.  45;  Dook  v,  Greenleaf,  7  Johns.  477;  Von 
Schmidt  v.  Huntington,  1  Cal.  65;  Mathewson  r.  TVeller,  3 
Denio,  52;  Vedderv.  Alkenback,  6  Barb.  327.) 

2.  If  the  Act  of  1859  is  held  to  apply  to  contracts  and 
judgments  in  existence  before  its  passage,  it  is  unconstitu- 
tional because  impairing  the  obligation  of  contracts.  The 
right  to  redeem  under  the  Act  of  1851  entered  into  the  law 
of  all  contracts  made  while  the  statute  was  in  force,  and  the 
Legislature  cannot,  by  a  subsequent  act,  impair  its 
obligation.  *(Robinson  v,  Magee,  9  Cal.  81;  Blain  v.  [517] 
Williams,  4  Litt.  35;  Lapsly  v.  Brashear,  Id.  47; 
Thome  v.  San  Francisco,  4  Cal.  127;  Seale  v.  Mitchell,  6 
Id.  401;   Bronson  v.  Kinzie,  1  How.  311;    McCracken  v. 
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Hayward,  2  Id.  608;  Green  v.  Biddle,  8  Wheat.  1;  Quacken- 
busli  V.  Danks,  1  Denio,  3;  Id.  594;  1  Corns.  129;  1  Kent 
Com.  419.) 

3.  We  hold  that  a  lien  upon  property,  created  and  made 
such  bj  express  statute,  can  only  be  taken  away  or  extin- 
guished by  a  repeal  of  the  statute,  or  a  statute  expressly 
extinguishing  the  lien.  That  it  cannot  be  taken  away  by 
implication.  The  statute  of  1859  is  silent  as  to  the  payment 
of  intermediate  judgments  and  liens  held  by  the  first  or 
prior  redemptioners,  and  as  it  does  not  expressly  take  away 
or  extinguish  the  liens,  they  take  precedence,  and  a  redemp- 
tion is  only  effected  by  the  payment  and  extinguishment  of 
the  intermediate  judgments  and  liens  held  by  the  first  or 
prior  redemptioner;  otherwise  the  law  is  useless  so  far  as 
any  beneficial  results  are  to  be  obtained  under  it,  for  the 
redemption  might  go  on  ad  infinitum^  and  no  debts  or  liens 
would  ever  be  extinguished,  nor  would  a  title  ever  vest. 
Surely,  such  was  not  the  intention  of  the  Legislature.  If 
such  was  its  intention,  then  the  act  is  clearly  unconstitu- 
tional, and  this  case  is  not  affected  by  it. 

Hoge  &  Perley,  also  for  Appellant. 

1.  The  law  of  1859,  concerning  redemptions  of  property 
sold  under  execution,  is  not  in  its  terms  retrospective,  and 
should  be  so  construed  as  not  to  affect  past  contracts,  espe- 
cially where  such  construction  would  work  injustice.  (Quack- 
enbush  v.  Danks,  1  Denio,  129;  Sackett  v.  Andross,  5  Hill, 
131;  Society  v.  Wheeler,  2  Gall.  105;  Colder  v.  Bull,  3  DalL 
386;  Dash  v.  Vankleet,  7  Johns.  477;  Ogden  v.  Blackledge, 
2  Cranch,  272;  Bedford  v.  Shelling,  4  Serg.  &  R.  401;  Von 
Schmidt  V.  Huntington,  1  Cal.  55;  Thome  v,  San  Francisco, 
4  Id.  127;  Scale  v.  Mitchell,  5  Id.  401;  Kennett's  Petition,  4 
Foster,  139.) 

2.  If  the  Legislature  intended  the  act  to  have  a  retro- 
spective operation,  it  is  unconstitutional  and  void.  (Bronson 
V.  Kinzie,  1  How.  311;  McCracken  v,  Hayward,  2  Id.  609; 
Quackenbush  v.  Danks,  1  Denio,  120;  Society  v.  Wheeler,  2 
Gall.  105;  Townsend  v.  Townsend,  Peck,  15;  Bumgardon  r. 
Circuit  Court,  4  Mo.  50;  Blair  v.  Williams,  4  Litt.  35;  Laps- 
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ley  V,  Brashear,  4  Id.  47;  People  v.  Supervisors,  3  Barb.  65; 
Greenfield  v.  Dorris,  1  Sneed,  549;  Pool  v.  Young,  7  Mon. 
687;  Bobinson  v.  Magee,  9  Cal.  81;  Smith  v.  Morse,  2  Id.) 

*An  act  against  common  rights  is  void,  although  not  [518] 
prohibited  by  any  express  constitutional  provision. 
(Bowman  v.  Middleton,.l  Bay,  252;  Osborn  v.  Huger,  1  Id. 
179;  University  v.  WiUiams,  9  GUI  &  J.;  Bedford  v.  Shell- 
ing,  9  Serg.  &  R.  401.) 

JI.  P.  Barbery  for  Bespondent. 

1.  The  Act  of  1859  repeals  the  Act  of  1851,  because  the 
two  acts  are  repugnant;  or  at  least,  the  Act  of  1859  was 
clearly  intended  to  prescribe  the  only  mle  that  should  gov- 
ern redemptions.  (Davies  v,  Fairburn.  3  How.  636;  Dexter 
Koad  Co.  V.  Allen,  16  Barb.  15;  Sedg.  Const.  Law,  121, 
124-5;  Bartlett  v»  King,  12  Mass.  545;  Smith's  Const.  Law, 
879;  4  Gill  &  J.  6;  21  Pick.  375;  Billings  v.  Harvey,  6  Cal. 
381.) 

2.  The  Act  of  1859,  by  repealing  the  Act  of  1851,  does 
not  impair  the  obligation  of  any  contracts. 

The  contracts  designed  to  be  protected  by  the  tenth  sec, 
art.  1,  United  States  Constitution,  "are  contracts  by  wl^ich 
perfect  rights,  certain  definite,  fixed  private  rights  of  prop- 
erty are  vested."  (Allen  v.  McKean,  1  Sum.  277.)  The 
contract  here  must  be  between  the  original  debtor  and  his 
creditors,  or  between  the  contending  redemptioners.  As 
between  debtor  and  creditor,  the  contract  was,  that  the 
former  should  pay  the  obligation  on  which  the  judgment  was 
obtained,  or  that  his  property  should  be  sold  to  satisfy  the 
same;  though  it  is  doubtful  whether  the  sale  of  the  debtor's 
property  forms  any  part  of  his  contract.  (Conkey  v.  Hart, 
4  Ker.  22.) 

Now  the  change  in  the  redemption  law  in  no  way  impairs 
this  contract — the  debtor  is  still  liable  to  pay.  The  redemp- 
tion law  only  begins  to  operate  after  the  "obligation"  of  the 
contract  has  been  broken,  and  forced  to  its  utmost  extent  by 
judgment,  execution,  and  sale.  The  redemption  law  is  mat- 
ter of  remedy,  and  may  be  modified.  (Sturges  v.  Crownin- 
shield,  4  Wheat.  122;  Bronson  v.  Kinzie,  1  How.  311;  Butler 
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V.  Pennsylvania,  10  Id.  414:;  Stocking  v.  Hunt,  3  Denio,  274; 
Lansing  v.  Smith,  8  Cow.  146;  Guild  v.  Bogers,  8  Barb.  602; 
4  Ker.  22,  in  which  the  whole  subject  is  review^ed;  Wheat  v. 
State,  1  Ala.  199;  2  Stew.  276;  6  Stew.  &  P.  276.) 

Again :  if  there  is  claimed  to  be  any  implied  contract 
between  the  various  judgment  creditors  in  regard  to  their 
rights  of  redemption,  then  such  contract  could  not  exist  till 
there  was  something  to  contract  about;  and  that  did  not 
arise,  as  between  them,  until  after  the  sale,  and  after 
[519]  *the  passage  of  the  Act  of  1859,  by  which  any  sup- 
posed contract  between  them  must  be  governed. 

But  the  right  of  redemption  is  not  a  contract.  Contracts 
depend  on  the  agreement  of  parties:  redemption  is  matter 
of  law. 

The  true  question  in  the  case  is,  whether  the  change  in  the 
law  divests  vested  rights;  and  to  this  the  answer  is,  that  the 
right  here  was  only  inchoate,  not  vested  at  the  passage  of 
the  act  of  1859.  The  right  to  redeem  could  not  vest  until 
after  a  sale.  The  repeal  of  an  act  takes  away  all  rights  ac- 
cruing under  it  which  have  not  become  executed  at  the  time 
of  the  passage  of  the  repealing  act.  (Dwarris  on  Stat.  676; 
Bex  V.  Goodwin,  4  Moore  &  P.  341;  Smith's  Const.  Law,  881 
etseq.  396-8,  408;  Bigelow  v.  Prichard,  21  Pick.  169;  2  Par- 
sons on  Cont.  634.)  In  People  v,  Livingston,  6  Wend.  526, 
and  Butler  v.  Palmer,  1  Hill,  324,  this  question  has  been  ex- 
pressly decided. 

As  to  construction  of  statutes,  see  9  Port.  266;  2  Cranch, 
358;  2  Gilm.  1;  3  A.  K.  M.  489;  2  Pet.  662;  1  Pick.  45,  250; 
remarks  of  Coleridge,  J.,  in  6  Adol.  &  E.  6;  Smith's  Const. 
Law,  575-6. 

neydenfeUit,  also  for  Bespondent. 

1.  To  apply  the  Bedemption  Act  of  1869  to  contracts  en- 
tered into  before  its  passage,  is  not  unconstitutional,  as  im- 
pairing the  obligation  of  the  contracts. 

The  parties  to  the  contract  were  the  debtor  and  creditor, 
and  the  obligation  of  the  debtor  was  to  pay,  and  to  devote 
his  property  (if  necessary)  to  sale,  for  the  purpose  of  paying. 
This  is  his  entire  obligation.    With  this  obligation  the  act  of 
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1859  does  not  in  any  way  interfere.     It  neither  protects  the 
debtor  from  paying,  nor  shields  his  property. 

If  it  be  assumed  that  the  redemption  law  imposes  another 
obligation,  this  new  obligation  must  rest  upon  the  purchaser 
at  SherijQT's  sale;  and  its  nature  must  be  to  permit  a  redemp- 
tion by  creditors.  But  the  act  of  1859  does  not  interfere 
with  this  obligation;  on  the  contrary,  it  allows  a  redemption 
by  paying  a  less  per  cent. 

The  purchaser  at  Sheriff's  sale  is  compelled  to  surrender 
the  property  to  a  redemptioner,  because  that  is  a  condition 
which  the  law  affixes  to  his  purchase.  This  surrender  must 
be  in  conformity  to  the  law  in  force  at  the  time  of  his  pur- 
chase, and  not  the  law  in  force  at  the  time  of  the  contract 
between  the  creditor  and  debtor,  because  the  purchase  is  a 
contract  between  the  purchaser  and  judgment  debtor, 
and  must  be  ^governed  by  the  law  in  force  at  the  time  [520] 
of  such  contract.  He  purchased  under  an  execution 
of 'recent  date,  and  is  not  required  to  look  beyond  the  judg- 
ment and  execution.  He  knows  nothing  of  the  date  of  the 
contract  between  creditor  and  debtor.  He  is  presumed  to 
know  the  law  in  force  when  he  purchases.  If  he  were  com- 
pelled to  go  back  further,  the  obligation  of  his  contract 
would  be  impaired.  (Evans  v.  Montgomery,  4  Watts  &  S. ; 
Rudd  V,  Schalter,  1  Litt.  19;  1  Hill,  324;  People  v.  Living- 
ston, 6  "Wend.  526;  Iverson  v.  Shorter,  9  Ala.) 

Agaiu :  A  redemptioner,  being  a  purchaser  from  the  pur- 
chaser at  Sheriff's  sale,  occupies  the  same  relation  to  all 
others  as  the  first  purchaser  did,  and  is  governed  by  the 
same  rules.  Hence  his  purchase  is  under  the  existing  law. 
He  can  have  no  greater  rights  than  the  one  from  whom  he 
derives  title. 

2.  If  the  purchase  was  not  made  under  the  existing  law, 
then  it  was  a  purchase  without  any  conditions  whatsoever, 
and  there  was  no  right  of  redemption  in  any  one,  because 
the  old  law  was  repealed  before  the  sale.  (Key  v.  Goodwin, 
4  Moore  &  P. ;  Dwarris  on  Stat.,  4  Mann.  &  R.  686;  S.  C.  9 
Barn.  &  C.  750;  6  Wend.  526;  People  v,  Herkiner  Common 
Pleas,  4  Wend.;  Butler  v.  Palmer,  1  Hill;  Smith's  Const.  L. 
sees.  765,  766.) 
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3.    AppellaDt  contends  that  statutes  should  not  be  so  con- 
strued as  to  aflFect  contracts  or  rights  of  action  existing  at  the 
time  of  the  action.     A  sufficient  answer  is,  that  this  act  of 
1859  has  no  such  effect.     It  is  designed  to  operate  on  sales 
made  after  its  passage,  and  hence  cannot  be  said  to  be  retro- 
active.    (Iverson  v.  Shorter,  9  Ala.)     But  conceding  the  act 
to  be  retroactive  in  respect  to  the  contract  between  debtor 
and  creditor,  then  I  insist  it  is  but  a  remedial  statute,  over 
"which  the  Legislature  has  absolute  power,  because  the  remedy 
is  not  against  the  debtor,  but  against  the  purchaser  at  Sheriff's 
sale.    The  debtor  is  indifferent  and  unaffected.    He  has  per- 
formed the  obligation  of  his  contract,  so  far  as  the  law  can 
compel,  by  giving  up  his  property,  and  cannot  be  benefited 
or  injured  in  the  scramble  between  contending  purchaser 
and  redemptioners,  for  the  ownership.     (Iverson  v.  Shorter, 
9  Ala. ;  Chadwick  v.  Moore,  8  W.  &  S. ;   Catlin  v.  Hunger,  1 
Tex.  598;    1  How.  311,  dissenting  opinion  of  McLean;    1 
Hill,  334.)     In  this  last  case,  Cowen,  J.,  draws  a  distinction, 
which  is  urged  upon  this  Court,  to  wit:  the  distinction  be- 
tween  cases  of    positive   statutes,  and   cases   of  repealing 
clauses  simply.     None  of  the  authorities  cited  by  ap- 
[521]   pellant  *are  cases  where  the  remedy  of  a  repealed 
statute  was  enforced.     (2  Foster's  N.  H.  434-445; 
■\7ai-field  v.  Phelps,  37  N.  H.  294;   18  Me.  109;   23  Id.  318; 
42  Id.  429;  Bolton  v.  Johns,  15  Serg.  &  E.  145;  9  Gill,  299; 
3  Zab.  484;  3  Wheat.  213;  Dissenting  Opinion  in  Thome  v. 
San  Francisco,  4  Cal.  154,  and  authorities  there  cited.) 

It  is  suggested  that  the  Act  of  1859  does  not  operate  to 
cut  off  intervening  liens,  if  the  party  holding  them  pursues 
the  proper  remedy.  For  instance,  if  after  the  sale  to  Davis 
under  the  first  lien,  the  plaintiff  here  had  sold  the  property 
and  bought  it  for  the  full  amount  of  its  judgments,  and  then 
redeemed  from  Davis,  the  latter,  in  redeeming  back  from 
plaintiff,  would  have  had  to  add  to  his  payment  the  amount 
of  plaintiff's  purchase,  which  would  be  full  satisfaction  of 
plaintiff's  judgment. 

This  case  was  first  argued  at  the  January  Term,  1860,  arid 
a  decision  forthwith  being  desired  by  the  parties,  judgment 
was  announced  from  the  Bench,  reversing  the  judgment 
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below.  Subsequently,  a  reargument  was  ordered,  and  at  the 
April  Term,  the  opinion  of  the  Court  was  delivered  by  Bald- 
win, J. — Cope,  J.,  concurring. 

Erwin  Davis,  in  March,  1859,  recovered  judgment  against 
the  Columbia  and  Stanislaus  Eiver  Water  Company,  and  on 
the  ninth  of  May  afterward,  sold  their  ditch  under  execution. 
On  the  ninth  November,  1859,  the  Tuolumne  Redemption 
Company  redeemed  from  Davis,  it  being  assignee  of  three 
judgments  rendered  respectively  June  29,  July  14,  1858,  and 
March  28,  1859.  Davis,  on  the  tenth  December,  1859,  paid 
to  the  Sheriff  the  amount  paid  by  the  Tuolumne  Redemption 
Company  on  redeeming  from  him,  with  four  per  cent,  in  ad- 
dition thereto,  under  the  Act  of  March  28, 1859,  for  the  pur- 
pose of  redeeming  the  property.  Davis  claimed  to  redeem 
as  assignee  of  two  judgments  rendered  respectively  July  5, 
1859,  and  July  9,  1859.  The  company,  during  the  month  of 
November,  1859,  had  become  the  owners,  by  assignment,  of 
several  other  judgments  against  the  original  judgment  debtor, 
bearing  date  respectively  March  11,  1859,  March  26,  1859, 
March  28,  1859,  and  refused  to  receive  the  amount  so  teu- 
dert^d  by  Davis.  They  base  their  refusal  on  the  ground  that 
he  could  not  redeem  without  paying  the  judgments  under 
which  they  had  redeemed,  and  also  those  subsequently  as- 
signed to  them.  The  Sheriff  having  refused  to  give  the 
plaintiffs  a  deed,  they  applied  for  a  mandamus.  This  being 
refused  by  the  District  Court,  this  appeal  is  taken. 

The  correctness  of  the  decision  below  depends  upon 
the  construction  *and  eflfect  of  the  redemption  laws.  [522] 
The  Act  of  1851  provides  that  a  subsequent  redemp- 
tioner  may  redeem  from  a  prior  one  by  paying  **the  sum 
paid  in  the  last  previous  redemption  with  six  per  cent, 
thereon  in  addition,  and  the  amount  of  any  assessment  or 
taxes  which  the  said  last  previous  redemptioner  paid  after 
the  redemption  by  him  with  interest  thereon,  and  the  amount 
of  any  liens  held  by  the  said  last  redemptioijer  previous  to 
his  own  interest."  The  Act  of  March  28th,  1859,  is  the  same 
as  the  Act  of  1851,  except  in  a  few  particulars — among  them, 
that  instead  of  six  per  cent.,  four  is  substituted,  and  the 
clause  in  regard  to  prior  liens  just  quoted  is  entirely  omitted. 
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These  judgments  were  assigned,  and  this  purchase  or  re- 
demption made,  after  the  passage  of  the  Act  of  1859.  That 
act  was  evidently  in  substitution  of  the  Act  of  1851.  It  pro- 
vided for  a  new  rule  of  redemption  and  repealed  the  old 
rule.  The  right  to  redeem  and  the  terms  of  the  redemption, 
or  in  other  words,  the  mode  of  asserting  such  right,  are  the 
creatures  of  statute.  No  man  has  the  statutory  right  to  re- 
deem, but  because  it  has  been  given  by  the  law,  and  he  can 
only  exercise  it  in  the  way  given  by  the  law.  The  statute  of 
1851  gave  the  right  to  a  judgment  creditor,  but  the  judgment 
creditor  could  not  claim  it  except  by  virtue  of  the  law.  To 
avail  himself  of  this  privilege,  he  must  fulfil  the  require- 
ments prescribed  by  the  act  under  which  he  claims.  If  be- 
fore he  is  a  judgment  creditor,  the  law  be  repealed,  he  could 
not  have  any  claim  to  redeem;  for  the  simple  reason,  that  he 
would  not  belong  to  the  class  for  which  the  Legislature  fur- 
nished this  remedy.  When  the  plaintiff  redeemed  from 
Davis,  the  Legislature  had  passed  an  act  declaring  that  a 
redemption  might  be  effected  from  him  upon  cerfciin  terms. 
We  have  said  that  he  had  this  right  to  redeem  only  by  virtue 
of  the  law  which  conceded  it  to  him;  but  the  law  which 
made  this  concession  could  also  prescribe  the  terms  upon 
which  it  should  be  granted.  The  plaintiff  was  not  bound  to 
make  the  redemption.  It  was  its  own  voluntary  act;  but  if 
it  chose  to  avail  itself  of  the  statutory  privilege,  it  must  take 
it  with  all  the  incidents  and  disabilities  which  the  statute 
affixed.  If  the  redemptioner  purchases  judgments  after  the  • 
act,  and  the  statute  does  not  give  to  the  assignee  of  them  the  * 
privilege  of  holding  the  amounts  of  these  judgments,  as  a 
portion  of  the  sum  to  be  paid  in  order  to  effect  a  redemption 
by  a  subsequent  redemptioner,  he  cannot,  of  course,  com- 
plain.    For  it  is  his  own  fault,  and  not  the  fault  of  the  law. 

It  may  be  very  time  that  a  redemption  is  a  contract, 
[523]   but  like  all  other  contracts,  it  must  depend  *upon  the 

law  for  its  validity.  The  law  in  existence  at  the  time 
of  the  contract  is  the  law  which  governs  the  contract.  The 
right  to  redeem  land  is  no  part  of  the  contract  of  indebted- 
ness. It  is  a  new  and  extraordinary  privilege  given  by  the 
statute.    It  is  a  species  of  legislative  contract;  or,  in  more 
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appropriate  language,  a  provision  is  made  by  statute  for  a 
future  contract,  by  pursuing  which  a  purchase  of  land  may 
be  made.  Bat  as  this  provision  is  only  a  matter  out  of  ichich 
rights  may  grow,  the  provision  may  be  repealed  at  any  time 
before  a  party  avails  himself  of  it,  without  objection  on  his 
part.  In  other  words,  the  Legislature  may  give  a  particular 
privilege  or  a  right  to  contract  on  certain  terms  or  in  certain 
circumstances,  but  it  may  repeal  the  provision,  or  deny  the 
right,  as  a  general  rule,  as  fully  and  completely  as  it  can 
give  them;  or  it  may  alter  the  terms  at  its  pleasure,  subject 
only  to  this:  that  it  cannot  repeal  or  alter  so  as  to  affect 
those  contracts  which  have  been  made  during  the  existence  of 
the  act  authorizing  them.  But  it  may  repeal  or  alter  the 
provision  of  the  act  so  as  to  affect  those  who  have  not  yet 
availed  themselves  of  the  statutory  privilege,  or  at  all  events, 
who  are  not  yet  in  a  condition  to  so  avail  themselves.  The 
plaintiffs  here  had  not  at  the  time  of  this  repeal  or  alteration 
80  availed  themselves,  and  therefore,  the  law  as  to  them 
might  be  repealed  or  altered;  the  effect  of  this  alteration  not 
being  to  divest  any  right  they  had,  but  only  to  prevent  them 
from  having  a  right,  which,  before  that  time,  they  might 
have  had.  The  following  authorities  sustain  these  views:  1 
Hill,  324;  6  Wend.  626;  Smith's  Com.,  sec.  768;  9  Ala.  715; 
1  Cow.  501. 

It  has  been  seen  that  the  judgment  of  Davis  was  recovered 
before  the  passage  of  the  Act  of  the  twenty-eighth  of  March, 
1859,  but  the  sale  under  the  judgment  w^as  on  the  ninth  of 
May  subsequent;  and  of  course,  the  redemption  by  the 
plaintiffs  from  Davis  was  also  subsequent,  though  that  re- 
demption was  affected  by  judgments  assigned  to  plaintiff 
subsequently  to  March  28th,  but  rendered  previously  to  that 
date.  After  this  redemption  by  plaintiff,  and  after  the  pas- 
sage of  the  Act  of  1859,  the  plaintiff  became  the  assignee  of 
several  judgments  against  the  common  debtor,  and  now 
claims  to  hold  these  as  liens  upon  the  property  redeemed  by 
him,  and  insists  that  the  amount  of  them  constitutes  a  por- 
tion of  the  redemption  money  which  a  subsequent  redemp- 
tioner  must  pay  to  redeem  the  property.  Let  us  inquire  into 
the  rights  of  the  judgment  creditor  at  the  time  of  the  judg- 
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ment.  He  had  a  right  to  subject  the  property  to  sale 
[524]   for  the  payment  of  his  debt.     He  had  *also  the  right 

to  redeem  the  property,  when  sold  under  certain  cir- 
cumstances. The  defendant  had  also  certain  rights  of  re- 
deeming the  property  after  a  sale,  and  his  creditors  had 
similar  rights.  But  these  rights  were  purely  statutory;  they 
were  given  in  order  to  prevent  a  sacrifice  of  the  property 
at  forced  sale,  not  as  a  part  of  the  contract  between  the 
parties,  but  to  prevent  an  abuse  of  the  remedy  given  by  the 
law  to  secure  a  performance  of  its  terms.  These  regulations 
were  mere  provisions  of  sale,  governing  the  course  of  the 
process  and  its  effect.  The  contract  of  indebtedness  is  not 
touched  by  these  provisions;  it  stands  as  it  stood  before — a 
valid  obligation  to  pay  money,  with  the  sanctions  furnished 
by  the  law  for  its  enforcement.  A  sale  without  any  right  of 
redemption  is  a  valid  and  sufficient  remedy  for  the  enforce- 
ment of  the  contract,  and  an  act  denying  a  right  of  sale 
would  probably  be  such  a  vital  assault  upon  the  obligation 
as  practically  to  destroy  it,  and  therefore  be  unconstitutional. 
But  a  repeal  of  a  right  of  redemption — in  other  words,  an 
act  making  a  sale  absolute  instead  of  conditional,  would  not 
impair  the  contract.  A  debtor  in  default  has  no  vested  right 
to  have  his  property  sold  in  any  particular  way;  and  third 
persons,  not  parties  to  the  contract,  have  no  vested  right  to 
purchase  the  property  of  a  common  debtor  sold  at  the 
instance  of  another  creditor.  Whatever  rights  of  the  kind 
exist,  pertain  solely  to  the  remedy,  and  exist  solely  by  stat- 
ute, and  the  Legislature  may  repeal  them  at  any  time  before 
they  have  been  availed  of  by  the  parties  entitled.  To  state 
the  proposition  in  different  form:  the  Legislature  has  no 
right  to  alter  the  terms  of  a  contract  already  in  existence;  it 
has  a  right  to  alter  the  remedy. 

The  contract  in  this  case  was  the  engagement  to  pay 
money;  the  remedy  was  a  forced  sale  of  the  property  of  the 
debtor;  the  mode  of  the  sale  was  a  matter  of  legislative  dis- 
cretion. At  the  time  of  the  sale  by  Davis,  the  right  was 
given  to  redeem  the  property  sold,  according  to  certain  terms 
already  stated,  viz.,  those  of  the  Act  of  1859:  the  sale  took 
place  when  the  act  was  in  force.     Davis  bought  at  the  sale. 
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The  plaintiff  had  the  right  to  redeem  if  he  were  a  judgment 
creditor,  or  tho  assignee  of  one.  He  was  such,  and  did 
redeem.  The  mere  fact  that  the  judgments  of  plaintiff  were 
recovered  before  the  passage  of  the  Act  of  1859,  did  not  vest 
in  the  holders  of  them  a  right  to  redeem  from  a  sale  made 
after  the  passage  of  the  Act  of  1859,  upon  any  different  terms 
than  those  prescribed  by  that  act.  If  this  right  to  redeem 
were  an  incident  to  the  judgment,  under  the  Act  of 
1851,  it  was  a  portion  *of  the  remedy  which  might  be  [525] 
taken  away  by  the  Legislature  at  any  time  before  the 
right  had  become  vested  by  the  party  availing  himself  of  it. 
Under  the  Act  of  1861,  the  plaintiff  could  become  the  as- 
signee of  judgments,  and  hold  the  property  free  from  any 
right  of  redemption  until  those  judgments  were  paid  him; 
but  under  the  Act  of  1859  he  could  not,  and  the  sale  was 
made  under  the  Act  of  1859  by  Davis,  and  these  last  judg- 
ments were  assigned  to  plaintiff  after  this  last  act.  "When 
Davis  comes  to  redeem,  the  Act  of  1859  is  in  force,  and  pre- 
scribes the  terms;  and  it  was  in  force  when  the  plaintiff  re- 
deemed from  Davis.  The  plaintiff  is  driven  then  to  maintain 
this  proposition:  That  if,  at  the  time  A  has  a  judgment 
against  B,  a  law  is  in  force  authorizing  him  to  redeem  the 
property  of  B,  which  may  be  subsequently  sold  on  certain 
terms,  that  law  cannot  be  repealed  or  the  terms  altered  so  as 
to  affect  him.  But  the  ansr  or  is,  that  this  right  is  not  in  the 
nature  of  a  contract,  but  only  of  the  remedy;  and  this  privi- 
lege of  redemption  is  only  one  of  the  means  or  securities 
furnished  by  the  law  for  executing  the  contract. 

When  the  plaintiff  redeemed  this  property  from  Davis,  it 
was  subject  to  be  redeemed  again  by  Davis  upon  certain 
terms — those  terms  being  prescribed  by  the  Act  of  1859. 
No  loss  accrued  to  the  plaintiff  in  consequence  of  this  re- 
demption. When  the  plaintiff  purchased  in  these  assigned 
judgments,  he  took  them  without  any  right  to  add  the  amount 
to  the  sum  to  be  paid  for  redemption  by  Davis.  If  those 
judgments  were  liens  upon  the  property,  or  the  remaining 
interest  of  the  defendant  in  execution,  they  might  have  been 
enforced  in  the  usual  mode;  and  we  do  not  decide,  for  the 
question  is  not  now  before  us,  that  they  cannot  now  be  en- 
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forced.     We  Bee  bo  force  in  the  argument  that  the  Act  of 
1859  does  not  operate  upon  this  case.     The  Act  of  1859  was 
evidently  designed  to  be  exclusive  and  in  substitution  of  the 
Act  of  1851.     They  cannot  both  stand  together.     Each  con- 
stituted an  entire  system.    Nc  do  we  see  how  it  can  be  said 
that  the  principle  applies,  which  declares  that  laws  should 
not  have  a  retroactive  effect.     The  effect  of  the  Act  of  1859 
is  not  retrospective  when  applied  to  this  case,  for,  as  we 
have  said,  the  contracts  contemplated  by  the  Act  of  1859 
were  future  redemptions,  and  not  the  less  in  the  future 
because  they  might  grow  out  of  sales  by  the  officer,  under 
judgments  already  in  existence.     Nor  do  we  see  that  the  fact 
that  judgments  are  rendered  upon  mortgages  in  existence 
before  the  passage  of  the  Act  of  1859,  makes  any  differ- 
ence. 
[526]       *Some  sharp  criticism  has  been  expended  upon  the 
Act  of  1859,  and  certainly  that  act  seems  to  us  not  a 
little  imperfect  and  faulty.    But  we  cannot  amend  legislative 
enactments  by  making  them  conform*  to  our  own  ideas  of 
justice  or  propriety.     We^  are  bound  to  give  effect  to  them 
whenever  we  can  discover  their  meaning,  when  no  constitu- 
tional objection  stands  in  the  way;   and  as  we  have  often 
said,  the  act  must  be  clearly  unconstitutional  before  we  can 
hold  it  a  nullity.     We  are  unable  to  see  that  this  act  is  of 
this  character.     We  express  no  Opinion  upon  the  rights  of 
these  parties,  further  than  as  expressly  decided,  leaving  other 
questions  open  until  they  are  directly  presented. 
Judgment  affirmed. 

Field,  C.  J. — ^The  sale  of  the  Columbia  and  Stanislaus 
River  Water  Company  ditch  was  made  under  three  decrees, 
rendered  on  the  twenty-sixth  and  twenty-eighth  of  March, 
1859,  upon  the  foreclosure  of  three  mortgages,  dated  on  the 
twenty-fourth  of  July,  1857,  the  twenty-seventh  of  January, 
1858,  and  the  twenty-fifth  of  May,  1858.  The  redemption 
from  the  sale  was  made  by  the  plaintiffs,  as  assignees  of  two 
money  judgments,  rendered  June  29th,  and  July  14th,  1858, 
and  upon  a  decree  rendered  March  28th,  1859,  upon  the  fore- 
closure of  a  mortgage  dated  May  28th,  1858.     No  question 
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is  raised  upon  the  validity  of  this  redemption.  The  money 
tendered  was  accepted,  and  a  certificate  to  that  effect  given 
by  the  Sheriff.  The  judgments  subsequently  assigned  to  the 
plaintiffs,  bearing  date  on  the  eleventh,  the  twenty-sixth,  and 
twenty-eighth  of  March,  and  the  twenty-sixth  of  November, 
1859,  were  rendered  upon  the  foreclosure  of  mortgages  which 
existed  as  liens  upon  the  property  previous  to  the  decrees 
upon  which  the  sale  was  had,  and  as  understood  from  the 
statement  of  counsel  on  the  argument,  in  answer  to  a  ques- 
tion put  by  the  Court,  previous  to  the  institution  of  the  suits 
in  which  those  decrees  were  rendered.  The  owners  of  these 
several  mortgages  were  not,  so  far  as  the  record  discloses, 
made  parties  to  those  suits.  This  being  the  case,  the  owners  ' 
were  not,  in  any  respect,  affected  by  the  decrees,  or  the  sales 
thereunder.  They  still  retain  the  equitable  right  to  redeem 
the  premises^-a  right  distinct  from  that  given  by  the  statute. 
"The  statutory  right  in  some  instances,"  as  this  Court  said 
in  Whitney  V.  Higgins,  10  Cal.  554,  "exists  where  there  is 
no  equity,  and  in  other  instances,  in  connection  with  the 
equitable  right.  Parties  to  the  suit  in  which  the  judgment 
is  rendered  under  which  the  sale  is  made,  are  restricted 
to  the  six  months  given  by  statute,  for  they  *have  had  [527] 
their  day  in  Court,  and  their  rights  after  decree  de- 
pend entirely  upon  the  statute.  Parties  acquiring  interests 
pending  suits  to  enforce  previously  existing  liens,  taking 
their  interests  in  subordination  to  any  decree  which  may  be 
rendered,  have  no  equity,  and  are  confined  to  the  rights 
given  by  the  statute,  and  so,  as  a  consequence,  are  those 
whoso  interests  are  acquired  after  judgment  docketed,  or 
sale  made;  but  parties  obtaining  interests  subsequent  to  the 
plaintiff,  and  before  suit  brought,  who  are  not  made  parties 
to  such  suit,  possess  both  the  eqitable  and  the  statutory 
right.  They  may  redeem  under  the  statute,  or  they  may  file 
their  bill  in  equity."  (See  also  Montgomery  v.  Tutt,  11  Cal. 
307.) 

The  plaintiffs  have  not  lost  their  equitable  right,  even  as 
to  the  decree  and  judgments  under  which  they  redeem,  from 
the  fact  tliat  they  also  asserted  their  statutory  right — the 
subsequent  proceeding  taken  by  Davis  in  redeeming  from 
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their  redemption,  leaving  tlieir  claims  unsatisfied.  These 
observations  are  assented  to  by  Mr.  Justice  Baldwin,  and 
are  made  in  answer  to  the  suggestion  of  the  appellants  as  to 
the  hardship  which  must  result  in  this  particular  case,  if  the 
Act  of  1859  be  held  to  apply  to  sales  upon  judgments  exist- 
ing at  the  date  of  its  passage. 

I  concur  in  the  judgment  of  affirmance. 

On  petition  for  rehearing,  Baldwin,  J.,  delivered  the 
opinion  of  the  Court — ^Field,  C.  J.,  and  Cope,  J.,  concurring. 

The  petition  for  a  rehearing  questions  our  conclusions  in 
this  important  case,  and  asks  a  reconsideration  of  them.  We 
have  reviewed  the  argument  in  the  light  of  the  cases  cited 
from  the  Supreme  Court  of  the  United  States.  We  agree 
with  the  counsel,  that  the  decisions  of  that  high  tribunal 
upon  the  construction  and  effect  of  the  Federal  Constitution 
are  of  authoritative  obligation  upon  us,  and  if  such  constrac- 
tion  be  as  contended  for  by  the  appellant,  we  would  un- 
hesitatingly follow  it.  But  the  question  is,  whether  the 
Supreme  Court  has  decided  the  principle  in  this  case  con- 
trary to  the  rule  we  have  laid  down.  We  think  it  has  not. 
The  appellant  insists  that  the  fact  that  the  plaintiff  below 
lield,  as  assignee,  the  mortgages  assigned  to  him  after  the 
passage  of  the  Act  of  1859,  authorized  him  to  hold  these 
mortgages  as  debt,  the  amount  of  w-hich  was  to  be  added 
into  the  sum  required  of  Davis  in  order  to  redeem  the  prem- 
ises.     These   mortgages  passed  into  judgments,    and   the 

judgments  were,  with  one  exception,  a  lien  prior  to 
[528]   the  *Act  of  1859.     But,  as  said  before,  the  judgments 

on  these  mortgages  were  not  assigned  to  the  Tuolumne 
Company  until  after  the  passage  of  the  Act  of  1859.  We 
showed,  in  this  opinion,  that  this  act,  as  to  the  mode  and 
terms  of  redemption,  is  in  substitution  of  the  Act  of  1851. 
It  would  be  difficult  to  see  how  any  statutory  riglit  of  re- 
demption existed  under  the  Act  of  1851,  after  the  passage  of 
the  Act  of  1859,  if  this  act  was  in  substitution  of  the  first 
act,  and  a  repeal  of  it  as  to  the  mode  and  terms  of  redemp- 
tion. The  plaintiff,  then,  comes  to  redeem  under  the  Act  of 
1859,  and  must  abide  by  the  provisions  of  that  act.     But  he 
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claims  that  be,  as  assignee  of  a  mortgage,  has  the  rights  of 
the  original  mortgagee  at  the  time  of  the  mortgage  and  since; 
that  these  rights  are  governed  by  the  law  in  force  at  the  date 
of  the  mortgage,  and  this  law  is  a  part  of  the  mortgage  con- 
tract, and  therefore  it  was  not  competent  for  the  Legislature 
to  change  this  law  to  his  prejudice,  since  that  would  be  im- 
pairing the  obligation  of  the  contract;  and  the  two  cases  in 
the  Supreme  Court  of  the  United  States  (1  How.  311,  and  2 
Id.  609)  which  have  given  rise  to  much  discussion,  are  cited. 
But  the  answer  to  this  view  is,  that  the  statute  gives  all  the 
rights  to  redeem  upon  which  the  plaintiff,  vi  the  mode  he  has 
adopted,  can  claim;  that  the  Statute  of  1859  gives  no  rights 
to  redemptioner  as  assignee — that  is  to  say,  no  right  to  buy 
in  a  judgment  or  mortgage,  and  hold  the  amount  of  it  as  a 
part  of  the  sum  required  to  be  paid  by  a  subsequent  redemp- 
tioner. The  question,  in  this  aspect  of  it,  is  not  as  to  the 
right  of  the  mortgagee  under  the  mxyi'tgage,  but  it  is  as  to  the 
rigid  of  the  assignee  as  a  redemptioner  under  an  act  which  does 
not  allow  him  to  take  an  assignment  of  a  debt,  and  hold  it  as 
a  part  of  the  sum  to  be  paid  by  a  subsequent  redemptioner 
in  order  to  redeem  from  him. 

It  is  said  that  the  plaintiff  was  a  mortgagee  at  and  before 
the  date  of  the  Act  of  1858,  and  therefore  that  the  contract 
of  mortgage,  taken  in  connection  with  the  law  in  force  at  the 
time,  gave  him  the  right  to  buy  in  judgments  after  he  had 
redeemed,  and  to  hold  these  judgments  as  a  part  of  the  sum 
to  be  paid  by  a  subsequent  redemptioner.  It  is  not  easy  to 
see  how  this  claim  can  be  maintained.  There  might  be  more 
force  in  this  argument,  if  the  Tuolumne  Redemption  Com- 
pany had  redeemed  under  the  Act  of  1851.  But  it  did  not. 
If  our  general  reasoning  is  correct  in  .the  former  opinion,  it 
follows  that  this  remedial  law  no  more  applies  to  a  contract 
of  mortgage  than  a  contract  of  judgment.  Both  of  these 
kinds  of  contracts  are  protected  alike  under  the  Con- 
*stitution.  But  the  whole  aim  of  our  opinion  was  to  [529] 
show  that  this  matter  of  redemption  was  a  new  con- 
tract, not  connected  with  the  original  contract,  but  created 
or  authorized  by  statute  as  a  part  of  the  remedy.  It  may  be 
true,  as  in  the  case  of  Bronson  v.  Kinzie,  1  How.,  that  if  the 
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contract  of  mortgage  provided  its  own  remedy  for  a  breach 
of  its  condition,  as  by  absolute  sale  after  a  decree  of  fore- 
closure, that  an  act  subsequently  passed  giving  another  right 
of  redemption  and  postponing  the  sale,  would  violate  the 
Constitution.  But  why?  Because  the  contract  in  force  at 
the  time  would  be  in  this  part  of  it  violated  and  set  aside. 
But  this  is  a  very  different  question  from  that  here.  Here, 
there  is  nothing  taking  away  any  present  remedy  from  the 
mortgagee,  or  right  to  subject  the  property,  as  the  contract 
provides,  but  merely  a  provision  declaring  that  persons  an- 
swering to  a  certain  description — mortgagees,  for  example — 
may  redeem;  but  it  is  competent  for  the  Legislature  to  re- 
peal this  provision  at  any  time,  before  a  party  is  entitled  to 
claim  it.  In  other  words,  if  the  act  were  that  a  mortgagee 
may  become  assignee  of  another  mortgage,  and  may,  as  such 
assignee,  redeem  property  sold  under  judgment,  we  suppose 
the  Legislature  might  repeal  the  provision  at  any  time  before 
he  was  such  assignee. 

But  at  all  events,  however  difficult  the  question  and  un- 
satisfactory the  distinction  and  reasonings  upon  this  subject, 
one  thing  is  certain :  the  statute  is  clear,  and  its  unconstitu- 
tionality is  not,  and  in  such  cases  we  cannot  hold  the  act 
void. 

But  we  think  this  case  may  be  put  on  other  grounds.  The 
plaintiff  only  claims  in  the  petition  that  its  title  inures  by 
virtue  of  the  assignment  to  it  of  tJiese  judgments.  It  makes 
no  claim  as  mortgagee  or  as  assignee  of  a  mortgagee.  By 
the  statute,  it  might  have  redeemed  as  judgment  creditor  or 
as  mortgagee.  But  this  statute  is  not  a  substitute  for  his 
right  to  redeem  as  mortgagee  by  the  general  principles  of 
equity  applicable  to  mortgages.  If  it  was  made  a  party  to 
the  suit,  it  might  any  time  before  foreclosure  have  redeemed, 
and  under  the  statute  it  had  the  right  to  redeem,  as  such 
junior  mortgagee,  upon  the  terms  allowed  to  other  redemp- 
tioners.  If  not  made  a  party,  the  mortgagee  in  not  bound 
at  all  by  the  decree  of  foreclosure,  and  may  file  his  bill  to 
redeem  at  any  time  within  the  statutory  bar.  This  statutory 
provision,  then,  is  in  aid  of  the  remedy  and  rights  given  the 
mortgagee  by  the  general  law,  and  is  purely  a  remedial  pro- 

604 


April,  I860.]  Hart  v.  Burnett.  630 

vision,  which,  as  to  this  plaintiff,  the  Legislature  had  a  right 
to  make  and  alter  as  it  has  done. 
Behearing  denied. 


*HAET  V.  BUBNETT  et  al.  [530] 

*  San  Fbancisoo  as  a  Pueblo. — San  Francisco  xras  at  the  date  of  the  conquest 

and  cession  of  California,  and  long  prior  to  that  time,  a  pueblo,  entitled  to  and 
possessiug  aU  the  rights  which  the  law  conferred  upon  such  municipal  organize 
tions. 
'Idem,  Trub  to  Laiom. — Such  pueblo  had  a  certain  right  or  title  to  the  lands 
within  its  general  limits;  and  the  portions  of  such  lands  which  had  not  been  set 
apart,  or  dedicated  to  common  use,  or  to  special  purposes,  could  be  granted  in 
lots  by  its  municipal  officers  to  private  persons  in  full  ownei-ship. 

•  Pueblo  Lands,  AuTHOBrrr  to  Make  Grants.— The  authority  to  grant  such  lands 

was  vested  in  the  Ayuntamiento,  and  in  the  Alcaldes  or  other  officers  who  at  tho 
time  represented  it,  or  had  succeeded  to  its  "  powers  and  obligations." 
Alcalde,  Pbesumption  as  to  Official  Actfs. — The  official  acts  of  such  officers  in 
the  course  of  their  ordinary  and  accustomed  duties,  and  within  the  general  scope 
of  their  powers,  as  here  defined  and  explained,  will  be  presumed  to  have  been  done 
t>y  lawful  authority. 

*  Municipal  Lands  in  Tbust.— These  mimicipal  lands  to  which  the  city  of  San  Fran- 

cisco succeeded,  were  held  in  trust  for  the  public  use  of  that  city,  and  were  not, 
either  under  the  old  government  or  new,  the  subject  of  seizure  and  sale  under 
execution. 
Idem,  State  AuTHORrrY.— This  property  and  these  trusts  were  public  and  munici- 
pal in  their  nature,  and  were  within  the  control  and  supervision  of  the  State 
sovereignty,  and  the  Federal  Government  had  no  such  control  or  supervision. 

•  Idem,  Van  Ness  Obdinancb.— The  Act  of  the  State  Legislature  of  March,  1858,  con- 

firming the  so-called  Van  Ness  Ordinance,  was  a  legal  and  proper  exercise  of  this 
sovereign  power;  and  this  act  gave  full  effect  to  the  provisions  of  that  ordinance, 
and  vests  in  the  possessors  therein  described,  as  against  said  city  and  State,  a  title 
to  the  lands  in  said  ordinance  mentioned. 
8an  Fbancisjco,  Tttlb  to  Municipal  Lands.— The  city  of  San  Francisco  holds 
the  municipal  lands  of  the  pueblo,  not  legally  disposed  of  as  hereinbefore  cx- 


»  Cited,  Stevenson  v.  Bonnett,  S3  Cal,  432;  Townsend  v,  Greely,  6  Wall.  337.  Title 
Tests  without  special  grant,  cited,  Stevenson  t>.  Bennett,  33  Cal.  433;  U.  S.  v.  Pico,  5 
Wall.  640. 

»  CUttd,  Payne  v.  Treadwell,  16  Cal.  230.  Affirmed  as  to  mission  lands.  Brown  v, 
San  Fianciscb,  16  Cal.  457,  461. 

«  Approved.  Pavne  v,  Treadwell,  16  Cal.  226,  240;  Fulton  ».  Hanlow,  20  Cal.  480;  • 
White  t'.  Mo«ea,  il  Cal.  42;  Greely  v.  TowTiaeud,  25  Cal.  615,  616;  San  FranciHCO  v. 
Canavun.  42  Cal.  506,  559.    Conquest  and  cession  of  Urritory  not  to  afiect  laws,  Payne 
tJ.  Tiia<lwen,  ]6Cal.  228. 

*  Approved,  Wheeler  o,  Hampson,  10  Cal.  291;  Scale  ».  Doane,  17  Cal.  484;  Fulton 
r.  Hanlow,  20  Cal.  482,  48;  Wiiite  v.  Moses,  a  Cal.  41;  Carleton  v.  Towntiend,  28  Cal. 
222;  Braiiham  o.  M.  <!:  0.  C.  ( !  San  Jose.  24  Gal.  602;  Bedding  v.  Wliite,  27  Cal.  2i3; 
Sk'inbacli  v.  Moore,  39  Cal.  506;  Kcoit  v.  Dvc  r.  54  Cal.  433;  People  v.  Lvnrh,  M  Cal. 
80;  Wcisenberg  v.  Truman,  58  Cal.  69.  See  97  Ind.  578;  100  Ind.  428;  2  Woods,  208; 
4  SawT.  607;  1  Black,  343. 

»  CiVd,  Leese  ».  Clark,  18 Cal. 573;  Grogan  v.  San  Francisco,  18  Oal.  614.  Affirmed 
on  principle  of  stare  decisis^  San  Franci.Hco  o.  Canavau,  42  OaL  659.  Doctrine  of  stare 
decais,  Houghton  v.  Austin,  47  Gal.  668. 
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plained;  and  her  title  is  wholly  unaffected  by  Sheriff's  sales  tinder  execution 
againtst  her,  so  far  as  those  sales  touch  or  affect  the  aforesaid  pueblo  lands. 

^  EjECTHEhT,  Title  by  Possession. — A  defendant  in  ejectment,  holding  huclj  lands 
merely  by  possession,  may  set  up  the  invalidity  of  such  sal»,  or  the  plaintiifs 
title  derived  therefrom,  to  defeat  the  plaintiff's  action. 

'Municipal  Gobforation,  Effect  of  Repealino  Obdeb. — It  is  not  clear,  that  Hxt 
order  of  the  Board  of  Supervisors  of  the  city  and  county  of  San  Francibco,  re- 
pealing the  Van  Ness  Ordinance,  before  the  passage  of  the  Act  of  1853,  confirm- 
ing  it,  destroyed  the  power  of  the  Legislature  to  give  due  effect  to  the  provuuous 
of  that  ordinance. 

Idem.— Assuming  that  this  repealing  order  was  effectual  to  defeat  the  rights 
claimed  to  have  vested  under  the  ordinance,  then  the  property  claimed  would 
belong  to  the  city,  and  plaintiff  here  could  not  recover. 

Appeal  from  the  Fourth  District. 

Ejectment  for  a  number  of  fifty-vara  lota  in  the  city  of  San 
Francisco.  Plaintiff  claims  under  a  Sheriff's  sale  upon  aa 
execution  issued  Nov.  1851,  upon  a  judgment  rendered 
[531]  in  September  of  that  *year,  in  favor  of  Jesse  D.  Carr, 
against  the  city  of  San  Francisco,  and  a  Sheriff's  deed 
based  on  such  sale.  The  deed  was  executed  in  June,  1&52, 
to  one  Thome,  from  whom,  by  mesne  conveyances,  the  title 
passed  to  plaintiff.  Plaintiff  had  judgment  below,  defend- 
ants appeal. 

It  is  unnecessary  to  state  particularly  the  facts,  or  the 
precise  form  in  which  the  questions  presented  by  the  record 
arose.  The  case  was  argued  in  this  Court  as  properly  rais- 
ing the  question  as  to  the  existence  and  extent  of  a  pueblo 
at  San  Francisco,  and  as  to  the  rights  of  such  pueblo,  if  any, 
to  the  Ismds  within  its  limits;  and  also  as  to  the  validity  of 
execution  sales  of  such  lands. 

The  case  was  elaborately  argued  at  the  bar,  and  there  are 
filed  in  the  record  a  large  number  of  briefs,  containing,  some 
of  them,  over  one  hundred  and  fifty  printed  pages.  Most  of 
this  matter  is  as  to  the  existence  or  non-existence  of  a  pueblo, 
and  the  character  of  its  title,  if  any,  to  the  municipal  lands. 
To  insert  a  reasonable  portion  of  the  argument  of  counsel 
upon  this  point,  would  not  present  it  fully  and  fairly,  and  to 


^  Cited.  San  FranciBoo  v,  Beideman,  17  Cal.  461.  Distinguished,  HoUaday  r.  Fris- 
bie,  15  Cal.  635. 

*  Van  Nfrtrt  Ordinance,  referrod  to,  Board  of  Education  v.  Fowler,  19  Cal.  20.  A«  a 
rule  of  proprrtv.  Ki^hng  v.  Shaw.  8i  Cal.  415.  Cited,  Lynoh  v,  Bemai,  9  Wall.  Si4. 
602.    Amrmed,'  Caiietou  v.  Townseud,  23  Cal.  223. 
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do  more,  would  require  too  much  space.  The  opinion  of 
the  Court  discusses  this  question  and  others  at  great  length, 
and  the  Keporter  Las  determined  to  omit  the  argument  of 
counsel  upon  all  the  points  in  the  case,  except  as  to  the 
leviable  character  of  the  city's  interest  in  the  land,  and  also 
excepting  respondent's  positions  as  to  the  inability  of  de- 
fendant's to  raise  this  question,  and  as  to  the  rule  of  stare 
decisis.  The  elaborate  arguments  of  Messrs.  Eandolph, 
Thornton,  Williams  &  Thornton,  and  Shaw,  for  appelhmts, 
upon  this  rule,  are  omitted,  for  the  reason  that  the  Court 
discusses  the  rule  at  length,  and  reaches  the  conclusions  for 
which  the  counsel  contended. 

Thornton,  Williams  &  Thornton,  Edmund  Randolph,  JVm. 
J.  Shaw,  R.  Aug.  Tliompson,  Horace  Hawes,  John  Nugent, 
and  F.  J.  Lippitt,  for  Appellants. 

McDougaU  dt  Sharp  and  K  M.  Haight,  for  Eespondent. 

The  mere  points,  with  the  authorities  of  appellants,  as 
given  in  a  brief  signed  by  most  of  the  counsel,  are  as  follows: 

I.  Neither  the  municipal  incorporation  of  Terba  Buena 
(if  such  ever  existed,  which  we  deny)  or  the  city  of  San 
Francisco,  as  its  successor,  ever  had  any  title  to  the  lands 
within  their  respective  limits.  But  the  title  to  them  prior 
to  the  seventh  of  July,  1846,  was  in  the  Mexican  Govern- 
ment, and  since,  by  conquest  and  treaty,  in  the  Government 
of  the  United  States.  (Flcfe  opinion  of  Land  Commissioners, 
under  act  of  Congress,  approved  March  3d,  1851,  in 
the  case  of  *San  Francisco  v.  The  United  States,  and  [532] 
authorities  therein  cited;  Febrero  Mexicano  Libro 
Segundo,  chap.  1,  arts.  13  to  16  inclusive;  Ordenanzas  de 
Tierras  y  Aguas,  102-3-4;  Decree  of  Spanish  Cortes,  Jan- 
uary 4th,  1813;  Land  Laws  in  California,  etc.,  (White)  2  vol. 
46-161;  Law  of  March  20th,  1837— entitled  ''Eeglamento 
provisional  para  el  Gobierno  Interior  de  los  Departamentos,'* 
and  authorities  (additional)  under  point  No.  III. ;  Mexican 
Executive  Regulations  of  1828;  Escriche  Die.  de  Leg.  y 
Juris,  571-3;   Elizondo's  Practica  Universal  Forens.  vol.  3, 
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109;  Id.  vol.  5,  226;  5  La.  103;  10  Pet.  723;  2  White,  46-55; 
Id.  76,  111-125;  Escriche,  Verbum  Baldio.) 

II.  The  act  of  Congress  approved  March  3d,  1851 — en- 
titled **Ad  Act  to  ascertain  and  settle  Private  Land  Claims 
in  the  State  of  California*' — is  not  a  grant  to  the  city  of  San 
Francisco  of  the  lands,  or  of  any  portion  of  them,  embraced 
within  the  limits  of  the  city.  ( Vide  Debates  in  the  Senate 
of  U.  S.  on  the  fourteenth  section  of  said  Act  of  Congress, 
approved  March  3d,  1851;  Bryant  v.  Forsyth,  15  How.  335; 
Kissell  V.  St.  Louis  Public  Schools,  18  How.  19.) 

III.  Conceding,  for  the  sake  of  argument,  that  the  city  of 
San  Francisco  was  invested  with  title  to  the  lands  within  the 
corporate  limits  of  the  city;  then  such  lands  were  held  for 
public  purposes,  and  were  not  subject  to  levy  and  sale  under 
execution.  (See  authorities  under  point  I.;  15  How.  367; 
Edgerton  v.  Third  Municipality  of  New  Orleans,  1  L.  An. 
435;  La.  State  Bank  v.  Orleans  Nav.  Co.,  3  La.  An.  294; 
Municipality  No.  3  v.  Hart,  6  La.  An.  570;  Mayor  v.  Hop- 
kins, 13  La.  (O.  S.)  208;  Oilman  v.  Contra  Costa,  8  Cal.  52; 
Emeric  v.  Oilman,  10  Cal.  404;  10  How.  534;  Police  Jury  of 
Baton  Eouge  v.  Michel,  4  La.  An.  84;  Heirs  of  Villars  v, 
Kennedy,  5  La.  An.  725-729;  4  Wheat.  660-1;  13  Wend. 
337;  IO'How.  534;  6  Id.  534;  1  Tucker's  Com.  454;  5  Cal. 
216;  9  Watts  &  S.  28;  3  How.  550.) 

IV.  There  is  no  proof  in  the  record  that  the  land  in  con- 
troversy is  within  the  limits  of  the  place  called  Terba  Buena, 
nor  within  the  limits  of  any  grant  to  such  a  municipal  cor- 
poration as  Terba  Buena;  the  plaintiff  therefore  cannot  re- 
cover in  this  case. 

Hbge  &  Wilson^  J.  B.  Ibwnsend,  McDougaU  dk  Sharp,  and 
F.  M.  Haight,  for  Eespondent. 

The  points  and  authorities  of  Hoge  &  Wilson,  for  respond- 
ent, upon  the  leviable  character  of  the  city's  interest  in  the 
municipal  lands,  as  to  defendants'  right  to  set  up  the  want 
of  leviable  title  in  the  city,  and  upon  the  rule  of  stare  decisis 

were: 
[533]       *L    Defendants  claim  under  the  city,  relying  upon 

a  title  under  her  ordinances,  and  are  estopped  to  di&- 
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pute  her  title.  (Trahan  v.  McMamis,  2  La.  209-214;  8  Id. 
237;  Jackson  r.  Shutee,  5  Cow.  182;  Lessee  of  Cooper  v. 
Galbraith,  3  Wash.  C.  C.  R.  546;  Hughes  v.  Barrow,  4  La. 
All.  250,  and  cases  cited.) 

II.  As  to  stare  decisis,  (1  Blac.  Com.  70,  71,  and  notes; 
3  Johns.  562;  Bam  on  Legal  Judgment,  9  vol.  Law  Lib.  20, 
21,  74-6;  Curtis  v.  Leavitt,  15  N.  Y.  187-8;  Towle  v,  Forney, 
14  Id.  423;  Oakley  v.  Aspinwall,  3  Ker.  500;  Welch  v.  Sulli- 
van, 8  Cal.) 

To  sustain  the  defence  in  this  case,  the  Court  must  first 
reverse  the  current  of  decisions  in  relation  to  San  Francisco 
land  titles.  These  are  some  of  the  cases :  1st.  As  to  the 
title  of  the  city  to  her  pueblo  lands.  (Cohas  v.  Raisin,  3 
Cal.  443;  Scale  v.  Mitchell,  5  Id.  401;  Dewey  v.  Lambier,  7 
Id.  347;  Welch  v.  Sullivan,  8  Cal.  165,  511;  Norton  v.  Hyatt, 
Id.  539;  Touchard  v.  Touchard,  5  Id.  307.) 

2d.  As  to  the  right  to  sell  the  lands  of  the  city  under  ex- 
ecution. (Smith  V,  Morse,  2  Cal.  524;  Thome  v.  San  Fran- 
cisco, 4  Id.  127;  Scale  v.  Mitchell,  5  Id.  401;  8  Id.  165,  511; 
Wood  V.  The  City,  4  Id.  193.) 

The  counsel  on  the  other  side  contend  that  the  decision  of 
Cohas  V,  Raisin  may  be  sustained,  so  far  as  involves  alcalde 
titles,  and  yet  lend  no  sanction  to  the  positions  of  the  plain- 
tiff in  this  case. 

Alcalde  titles  can  only  be  maintained  upon  the  principle 
of  ownership  in  the  pueblo.  Unless  this  be  established,  an 
American  alcalde  grant  is  not  worth  the  paper  it  is  written 
on.  If  the  lands  did  not  belong  to  the  pueblo,  then  they 
were  the  property  of  the  Mexican  nation,  and  passed  under 
the  treaty  to  the  United  States.  If  so,  by  what  authority 
did  an  American  alcalde  or  magistrate,  appointed  under  the 
authority  of  the  United.  States,  undertake  to  grant  away  the 
public  lands?  That  such  an  officer  had  no  such  power,  no 
one  denies.  This  was  the  very  basis  of  the  decision  in 
Woodworth  v,  Fulton.  The  whole  case  proceeds  upon  the 
assumption  that  there  was  no  right  of  property  existing  in 
the  pueblo.  The  very  first  step,  therefore,  in  the  case  of 
Cohas  V.  Raisin  et  al.  was  to  establish  the  title  of  the  pueblo 
to  her  lands.     Upon  this  rests  the  whole  case.    The  argu- 
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It  was  suggested  on  the  argument,  that  if  the  convenience 
of  witnesses  required  the  cause  to  be  retained  in 
[420]  Amador,  the  question  should  have  *been  presented  in 
a  different  manner — by  a  counter  motion  of  the  j)lain- 
tiff  to  retain  the  cause,  notwithstanding  the  residence  of  the 
defendant  is  in  Sacramento,  and  that  then  the  two  motions 
could  have  been  brought  on  at  the  same  time.  This  mode 
of  procedure  would  undoubtedly  have  been  proper,  and  in 
this  way  opportunity  would  have  been  afforded,  if  required, 
to  reply  to  the  allegations  as  to  the  convenience  of  witnesses. 
But  the  same  thing  might  have  been  accomplished  by  giving 
the  defendant  reasonable  time,  if  desired,  to  meet  the  matter 
set  up  in  opposition  to  the  original  motion.  In  cases  of  this 
kind,  such  opportunity  must  be  afforded  in  one  way  or  the 
other.     (See  Park  v.  Carnley,  7  How.  Pr.  356.) 

The  second  affidavit  of  the  plaintiff  does  not  meet  the 
positive  averment  of  the  defendant,  or  obviate  its  effect. 

I  am  of  opinion  that  the  order  should  be  reversed,  with 
directions  to  the  Court  below  to  transfer  the  cause  to  Sacra- 
mento county  for  trial. 

Baldwin,  J. — ^I  concur  in  the  judgment  of  reversal.  I 
think,  however,  that  the  statute  of  1858  authorizes  suit  to  be 
brought  in  any  county  designated  in  the  complaint,  when 
the  residence  of  the  defendant  is  unknown.  But  this  pro- 
vision must  receive  a  reasonable  construction.  A  willful  or 
careless  ignorance  of  the  residence  of  the  defendant  does 
not  put  it  in  the  power  of  the  plaintiff  to  sue  him  in  any 
county  of  the  State,  however  remote  from  his  residence;  for 
if  this  were  so,  the  effect  of  the  rule  would  be  practically  to 
repeal  this  provision  requiring  suit  to  be  brought  in  the 
county  of  the  residence  of  defendant.  It  would  be  putting 
it  in  the  power  of  the  plaintiff,  by  keeping  ignorant  of  the 
facts,  or  feigning  ignorance,  to  sue  where  he  pleased,  and 
thus  fraud  would  be  encouraged  and  oppression  practiced. 
To  resist  the  application  of  the  defendant,  the  plaintiff 
should  have  shown  that  he  used  all  proper  diligence  to 
ascertain  the  residence  of  defendant  before  suit,  and  failed. 
He  docs  not  show  this  by  his  affidavit,  or  otherwise. 
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I  agree  in  the  other  views  of  the  Chief  Justice,  except 
that  as  the  construction  of  the  statute  presents  a  novel  ques- 
tion, and  the  practice  is  unsettled^  I  think  the  parties  should 
have  an  opportunity  of  fully  presenting  the  merits  of  the 
motion  on  the  return  of  the  cause;  and  for  that  purpose  it  is 
remanded. 

Cope,  J. — ^I  concur  in  the  judgment  of  reversal, 
upon  the  ground  ^that  the  affidavit  of  the  plaintiff  [421] 
does  not  show  that  he  used  due  diligence  to  ascertain 
the  residence  of  the  defendant.  I  also  concur  in  the  con- 
clusion of  Mr.  Justice  Baldwin,  that  the  parties  should  have 
an  opportunity,  on  the  return  of  the  cause,  to  present  the 
motion  on  its  merits. 


EAEL  et  al.  v.  BULL  et  al. 

'  Rx9  Adjudicata,  DocTBnm  when  AFPLiE8.~The  doctrine  of  res  jtidicaia  i»\>plies 
ouly  to  mattera  put  in  iasue  upon  the  record,  and  directly  determined  ty  the 
Court  or  jury.  It  is  not  sufficient  tliat  the  point  in  dispute  was  raised  by  the 
pleadings  in  a  former  action:  it  must  have  been  passed  upon  and  determined,  to 
make  the  judgment  in  such  action  a  bar. 

Pleading  Kecoupmsnt,  Breach  of  WARSAirrT. — In  an  action  for  the  price  of 
goods  sold  and  deliTered,  there  being  a  warranty  as  to  the  quality  of  the  goods, 
the  breach  of  the  warranty  may  be  relied  on  in  defence,  by  way  of  recoujnneidt 
to  mitigate  the  amount  recovered;  but  it  is  not  available  aa  a  complete  defence 
to  the  action. 

FoBicEB  JuDOaiEXT,  WHEN  NOT  A  Bab. — In  such  an  action,  complaint  contained  two 
counts:  one  upon  a  special  contract  for  the  sale  and  delivery  of  tlie  goods;  the 
other  upon  a  claim  for  goods  sold  and  delivered.  Answer  denied  tlio  contract, 
and  the  other  allegations  of  the  complaint;  but  set  up  a  contract  Ix^tween  tho 
parties  somewhat  different,  containing  a  guaranty  as  to  quality,  and  alb  ging  that 
the  quality  of  the  goods  was  not  in  accordance  with  the  conti'act,  and  the  bi'each 
wes  relied  on  as  a  complete  defence.  Evidence  was  inti'oducud  u^n  all  the  is- 
sues made  by  tho  pleadings.  Tlie  Court  instructed  the  juiy  that,  "if  the  plaiu^ 
tiffs,  on  the  day  the  contract  matured,  presented  their  account  and  uffurttl  to 
deliver  the  goods,  they  fulfilled  the  contract  on  their  part;  and  if  the  defendants 
did  not,  within  a  reasonable  time,  and  within  the  custom  of  the  trade,  make  tlieir 
objection  to  the  article  sold,  and  offer  to  rescind  the  contract,  tlu  y  are  bound  by 
it,  and  plaintiffn  should  recover."  Plaintifis  had  verdict  and  jud^oncnc  for  tho 
price.  Ueltl,  tliat  iii  a  subsequent  action  by  the  defendants  ivgaiunt  plain tiffn,  ou 
the  breach  of  the  warranty,  for  the  diffi^rence  in  value  between  the  gofxlK  dcliv> 
ered  and  those  contracted  for,  the  former  suit  is  no  bar;  that  tlie  matter  in  dis- 


1  Cited,  Stoddard  v.  Treadwell,  26  Cal.  SC'o. 
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pnte,  to  wit,  this  breach  of  warranty,  was  not  adjudged;  that  the  instruction  of 
the  Court  took  that  question  from  the  jury,  and  directed  them  to  decide  the  rights 
of  the  parties  upon  other  considerations. 

Appeal  from  the  Twelfth  District. 

Action  for  the  breach  of  a  written  contract  of  sale,  by 
which,  on  the  tenth  of  October,  Bull,  Baker  &  Co.  con- 
tracted to  sell  Earl  &  Go.  one  hundred  hogsheads  of  bacon, 
and  to  deliver  in  sixty  days,  or  at  any  time  before,  upon 

demand  and  payment.  The  contract  particularly 
[422]   specifies  *the  quality  to  be  delivered,  and  provides, 

in  case  of  difference,  for  an  arbitration.  The  com- 
plaint states  that,  at  the  expiration  of  the  sixty  days,  defend- 
ants did  not  have  bacon  of  the  proper  quality  to  deliver,  and 
could  not  perform  the  contract;  that  thereafter,  on  the  nine- 
teenth December,  Earl  &  Co.  received  from  Bull,  Baker  & 
Co.,  certain  one  hundred  hogsheads  bacon,  at  which  time, 
Bull,  Baker  &  Co.  e^recuted  the  following  memorandum : 

"San Francisco,  Dec.  19,  1855. 
*'  Messrs.  Earl  &  Co. 

•*  Bo't  of  Bull,  Baker  &  Co.,  100  Hhds.  Bacon,  80,000  lbs. 
26  cts.  $20,800. 

"  The  Bacon,  as  per  the  above  bill,  we  hereby  guarantee 
to  bo  of  the  quality  as  sold  under  contract  to  Messrs.  Earl 
&  Co.,  of  October  10,  1855. 

Bull,  Baker  &  Co." 

That  the  bacon  was  not  of  the  quality  as  sold  by  the  con- 
tract, of  which  defendants  had  notice;  that  there  was  a  dis- 
agreement* and  arbitration,  and  the  quality  was  found  to  be 
not  such  as  was  sold;  that  the  bacon  was  less  in  value  than 
that  described  in  the  contract  by  $6400;  that  this  difference 
plaintiffs  demanded,  and  defendants  refused,  and  plaintiffs 
claim  the  amount  as  damages. 

The  defendants  answering,  deny  all  the  allegations  in  the 
complaint,  except  the  execution  of  the  original  contract,  of 
which  they  aver  performance,  and  the  acceptance  of  the  per- 
formance by  plaintiffs.  They  also  set  up  as  a  bar  to  this 
action,  the  judgment  and  proceedings  in  the  suit  of  Bull, 
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Baker  &  Co.  v.  Earl  &  Co.,  for  the  price  of  the  bacon,  as  is 
stated  in  the  opinion. 

The  case  was  submitted  to  the  Court,  without  a  jury,  by 
consent,  to  try  the  issues  arising  upon  so  much  of  the  answer 
as  set  up  this  former  judgment  in  bar.  It  was  submitted  on 
the  pleadings  and  exhibits,  and  the  statement,  on  motion  for 
new  trial,  in  the  former  suit  of  Bull,  Baker  &  Co.  v.  Earl  & 
Co.;  and  the  Court  found  that  ''the  matters  and  things  in 
the  complaint  herein  set  forth,  were  not  in  issue,  and  were 
not  heard,  considered,  and  determined"  in  the  former  action; 
and  that,  as  law,  such  former  judgment  was  not  a  bar,  and 
that  plaintiffs  were  entitled  to  judgment. 

Subsequently,  the  cause  was  tried  before  a  jury  as  to  the 
other  issues  in  the  record,  and  a  verdict  rendered  for  plain- 
tiffs, $1945.     Judgment  accordingly. 

*The  record  in  the  former  suit  shows  that  Bull,  [423] 
Baker  &  Co.,  as  plaintiffs,  counted  on  the  original 
contract  of  sale  and  its  performance,  and  specially  stated 
that  they  had  been  ready  and  tendered,  and  offered  perform- 
ance, at  all  times,  and  on  the  nineteenth  of  December  did 
deliver  the  bacon,  as  by  contract  required  and  in  perform- 
ance thereof;  that  the  same  was  of  the  quality  contracted 
for,  and  was  accepted  as  such.  They  further  counted  on 
goods  sold  and  delivered. 

Earl  &  Co.,  defendants,  answered — ^first,  denying  each  and 
every  allegation  in  the  complaint;  second,  denying  the  exe- 
cution of  the  contract,  as  set  out  in  the  complaint.  They 
then  set  out  the  contract  of  sale  in  terms  (which  is  the  same 
substantially  as  the  one  counted  on.)  It  is  then  averred  that 
plaintiffs  failed  to  comply  with  the  contract;  that  there  was 
a  disagreement,  which  was  submitted  in  pursuance  of  the 
terms  of  the  contract,  and  a  finding  that  the  bacon  was  not 
within  those  terms.  It  is  then  stated  that  the  defendants 
rely  upon  the  failure  of  plaintiffs  to  comply  with  the  con- 
tract, and  on  the  award  as  a  defence.  On  the  trial  of  this 
case,  there  was  evidence  as  to  the  quality  of  the  bacon. 

McDougaU  dt  Sharp,  for  Appellants,  argued  that  the  ques- 
tion as  to  the  quality  of  the  bacon  was  in  issue  and  directly 
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adjudged  in  the  former  suit;  that  the  contract  being  the 
subject  of  the  action,  its  full  performance  was  alleged,  par- 
ticularly as  to  the  quality  of  the  bacon,  and  that  it  was 
accepted  by  the  vendees  as  of  the  quality  specified  in  the 
contract;  that  the  Court  charged  the  jury  in  effect,  that 
acceptance  and  acquiescence  without  objection,  amounted  to 
an  admission  of  full  performance,  and  estopped  the  vendee 
thereafter  setting  up  a  failure  to  perform;  that  thereupon, 
by  the  verdict  and  judgment,  it  was  adjudged  that  the  vendees 
had  accepted  the  performance,  and  had  been  estopped;  and 
that  the  Court  instructed  the  jury  only  on  the  point  of 
acceptance,  because,  the  issue  as  to  quality  being  before  the 
Court  and  the  jury  by  the  pleadings  and  the  evidence, 
acceptance  being  found,  the  vendee  was  concluded  as  to 
quality.  (Sprague  v.  Blake,  20  "Wend.  61;  2  Harr.  &  J. 
353;  3  McLean,  386;  7  Blackf.  604;  Fisher  v.  Samada,  1 
Camp.  190-3.) 

That  the  question  as  to  quality  having  been  once  put  in 
issue,  and  a  general  verdict  found  and  judgment,  (evidence 
or  no  evidence,)  the  matter  is  a  thing  adjudged.  (7  Bac. 
Abr.  633;  Pleas  and  PL  J.  13;  1  Greenl.,  sees.  522,  528;  3 
Coke,  7;  Farrer's  Case;  Ritcher  v.  Campbell,  3  Wills.  308; 

Guen  V.  Gouverneur  &  Kemble,  1  Johns.  Cas.  430, 
[424]   Radcliff,  *J.  491,  Kent,  J.  502;   Brockway  v,  Kinny, 

2  Johns.  209;  Platermer  v.  Best,  11  Johns.  530;  Ehle 
V.  Bingham,  7  Barb.  494;  Eubery  v.  O'Connor,  3  Coms.  511.) 

Whitcomb,  Pringle  &  FeUon,  for  Respondent. 

The  issue  in  the  former  action  was  as  to  the  delivery  of 
the  bacon,  not  as  to  its  quality.  This  is  clear  from  the  fact 
that  the  Court  in  that  action  instructed  the  jury,  in  effect, 
that  the  question  of  quality  was  immaterial,  if  they  found 
that  there  had  been  a  delivery  to  defendants,  and  no  rescis- 
sion of  the  contract  by  them.  The  action  then  was  for  the 
purchase  money,  and  the  defence  was  a  denial  of  the  com- 
pletion of  the  purchase.  The  issue  was,  whether  the  pur- 
chase had  been  consummated  by  delivery;  if  so,  then  the 
question  of  quality  was  not  involved,  because  defendants 
did  not  pretend  to  return  the  goods  for  defect  of  quality, 
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and  did  not  claim  damages,  by  way  of  recoupment^  for  such 
defect.  Had  defendants  attempted  to  rescind  or  recoup, 
then  quality  would  Lave  been  in  issue,  and  the  judgment 
would  bar  this  suit.  A  party  wishing  to  rescind  a  contract, 
must  return  or  offer  to  return  the  article,  or  he  cannot  sus- 
tain his  rescission;  but  an  action  will  lie  on  the  breach  of 
warranty,  though  the  article  be  not  returned,  and  even 
though  notice  of  unsoundness  be  delayed.  (Pateshall  v, 
Trantee,  3  Ad.  &  E.  26,  103;  2  Kent's  Com.  480.)  The 
quality  of  the  bacou  could  not  possibly  have  been  material 
in  an  action  for  the  price,  after  it  had  been  received,  unless 
by  way  of  recoupment,  or  in  mitigation  of  damages,  and  such 
partial  defence  was  not  set  up  in  the  former  action,  for  it  was 
inconsistent  with  the  defence  relied  on,  to  wit,  non-delivery. 
Defendants  denied,  not  apart,  but  the  whole,  of  the  price; 
and  the  Court  excluded  the  question  of  quality,  because  the 
defence  was  entire,  not  partial.  (See  Street  v,  Blay,  2  B. 
&  Ad.  462.)  Defect  of  quality  was  set  up  in  the  answer,  and 
evidence  given  in  support  of  it.  But  how?  not  in  mitiga- 
tion, but  solely  in  defence  to  the  action,  and  hence  was  ex- 
cluded from  the  consideration  of  the  jury;  and  not  having 
been  heard  and  passed  upon,  could  not  have  become  res 
adjudicata. 

We  admit  the  pleadings  were  broad  enough  to  cover  the 
present  issue  of  quality;  but  all  the  proceedings  together 
show  that  such  issue  was  not,  in  fact,  presented  to  the  jury. 

2.  The  question  of  quality  not  being  actually  presented 
and  adjudged  in  the  former  action,  is  not  re8  judicata..  To 
put  a  matter  in  issue,  so  as  to  have  it  grow  into  res 
acljudicata,  it  must,  by  the  nature  of  the  ^defence,  be  [425] 
brought  before  a  jury,  and  be  presented  to  them; 
merely  putting  it  in  issue  in  the  pleadings  is  not  sufficient; 
and  having  been  thus  put  to  the  jury,  and  been  passed  upon 
by  them,  it  becomes  res  judicata.  (McQuintz  v.  Herrick,  5 
Wend.  245;  Hatch  v.  Benton,  6  Barb.  35;  7  Johns.  22;  6 
Com.  262;  4  Phillips'  Ev.  164,  154,  155;  4  Pick.  228.) 

Cope,  J.,  delivered  the  opinion  of  the  Court — Ftet.T),  0.  J., 
concurring. 
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The  defendants  sold  to  the  plaintiffs  one  hundred  hogs- 
heads of  bacon,  warranting  the  quality.  A  suit  was  brought 
for  the  price,  and  a  breach  of  the  warranty  set  up  in  defence. 
This  is  an  action  upon  the  warranty,  and  the  only  question 
is,  whether  the  matter  was  litigated  and  determined  in  the 
former  suit.  The  complaint,  in  that  case,  contained  two 
counts :  one  upon  a  special  contract  for  the  sale  and  delivery 
of  the  bacon,  and  the  other  upon  a  claim  for  goods,  wares, 
and  merchandise  sold  and  delivered.  The  answer  denied 
the  making  of  the  contract,  and  denied  generally  the  other 
allegations  of  the  complaint.  It  was  admitted,  however, 
that  a  contract,  differing  from  that  mentioned  in  the  com- 
plaint, had  been  entered  into  between  the  parties,  and  the 
contract  so  admitted  was  set  out  in  the  answer,  and  it  was 
alleged  that  the  quality  of  the  bacon  was  not  in  accordance 
with  the  terms  of  the  contract.  It  was  further  alleged  that 
the  question  in  relation  to  quality  was  submitted  to  arbitra- 
tion, and  that  an  award  had  been  made  in  favor  of  the  de- 
fendants— the  plaintiffs  in  this  action.  The  breach  of  the 
contract,  and  the  award  of  the  arbitrators,  were  relied  upon 
as  a  defence.  Evidence  was  introduced  at  the  trial,  upon  all 
the  issues  presented  in  the  pleac'ings.  The  Court  instructed 
the  jury  that,  **if  the  plaintiffs,  on  the  day  the  contract 
matured,  presented  their  account,  and  offered  to  deliver  the 
goods,  they  fulfilled  the  contract  on  their  part;  and  if  the 
defendants  did  not,  within  a  reasonable  time,  and  within  the 
custom  of  the  trade,  make  their  objection  to  the  article  sold, 
and  offer  to  rescind  the  contract,  they  are  bound  by  it,  and 
the  plaintiffs  should  recover."  The  jury  rendered  a  verdict 
for  the  plaintiffs  for  the  full  amount  of  their  demand. 

It  is  well  settled  that  the  doctrine  of  res  judicata  only 
applies  to  matters  put  in  issue  upon  the  record,  and  directly 
determined  by  the  Court  or  jury.  It  is  not  sufficient  that 
the  point  in  dispute  was  raised  by  the  pleadings  in  a  former 
action;  it  must  have  been  passed  upon  and  determined,  or 
the  judgment  in  such  action  cannot  be  relied  upon  as  a  bar. 
In  the  present  case,  we  have  no  doubt  that  the  breach 
[426]  of  the  warranty  *might  have  been  relied  upon,  by  way 
of  recoupment,  to  mitigate  the  recovery  in  the  former 
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suit;  but  we  are  equally  clear  tliat  it  was  not  available  as  a 
complete  defence,  for  which  purpose  alone  it  seems  to  have 
been  set  up  in  the  answer,  and  relied  upon  at  the  trial.  It 
is  unnecessary  to  determine  whether  the  answer  was  suffi 
cient  to  entitle  the  plaintiffs  to  recoup  the  damages  resulting 
from  the  breach  of  the  contract;  we  are  clearly  of  opinion 
that  by  the  instruction  of  the  Court,  the  whole  matter  was 
excluded  from  the  consideration  of  the  jury.  They  were 
told  that  the  rights  of  the  parties  depended  upon  other  con- 
siderations, of  which  alone  they  were  permitted  to  enquire. 
That  they  did  not  consider  any  question  in  relation  to  the 
warranty,  and  could  not  legally  have  done  so  under  the  in- 
struction, we  think  does  not  admit  of  serious  controversy. 

"We  see  no  error  in  the  record,  and  the  judgment  must 
therefore  bo  affirmed. 

Ordered  accordingly. 


THE  PEOPLE  V,  MAGALLONES. 

Verdict,  of  what  Conclusive.— Indictment  and  trial  in  the  Court  of  Seasions  in 
the  city  and  county  of  San  Franciaco,  fur  larceny,  charged  to  have  been  commit- 
ted within  said  city  and  county.  The  evidence  tended  to  show  that  the  offence 
was  there  committed,  and  the  verdict  was  "  guilty  as  charged  in  the  indictment." 
Efild,  that  the  verdict  was  conclusive,  as  to  the  offence  being  committed  within 
the  jurisdiction  of  said  Court. 

District  Attoenev,  Official  Duties  of  Assistant.— An  Assistant  Prosecuting 
District  Attorney,  appointed  by  the  Board  of  Supervisors  of  the  city  and  county 
of  San  Francisco,  under  the  Act  of  April  3d,  1838,  (238,)  is  not  limited  in  his 
official  action  to  any  particular  class  of  cases.  The  true  construction  of  the  stat- 
ute is,  that  he  shall  be  Prosecuting  Attorney  in  the  Police  Court,  and  shall  assist 
the  District  Attorney  in  the  discharge  of  his  various  legal  duties. 

Idem.— One  of  these  duties  is  the  prosecution  of  charges  before  the  grond  jury, 
and  if  the  Assistant  may  perform  the  duty,  he  must  be  deemed  to  be  clothed  wiih 
the  powers  and  privileges  necessary  for  that  purpose.  While  acting  for  the  Dis- 
trict Attorney,  his  acts  possess  the  same  validity,  and  must  be  regarded  in  the 
same  light,  as  if  done  by  that  officer  in  {person. 

Idem.- It  is  no  objection  to  an  indictment  found  in  said  Court  of  Sessions,  that 
such  Assistant  Prosecuting  District  Attorney  was  present  during  the  session  of 
tlie  grand  jury,  while  the  cliarge  embraced  in  the  indictment  was  under  con- 
sideration. 

Appeal  from  the  Court  of  Sessions,  city  and  county  of 
San  Francisco. 
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[427]  ^Indictment  for  grand  larceny,  charged  in  the  in- 
dictment to  have  been  committed  within  said  city  and 
county.  During  the  examination  of  witnesses  before  the 
grand  jury,  when  the  charge  embraced  in  this  indictment 
was  under  consideration,  P.  W.  Shepheard,  Assistant  Prose- 
cuting District  Attorney,  duly  appointed  by  the  Supervisors 
of  said  city  and  county,  under  the  Act  of  April  23d,  1858, 
was  present.  When  the  defendant  was  called  on  to  plead, 
he  moved,  under  the  third  subdivision  of  sec.  278  of  the  Act 
of  1851,  242,  to  set  aside  the  indictment,  on  the  ground 
that  said  Shepheard  was  so  present  before  the  grand  jury, 
and  that  he  was  not  within  the  exceptions  of  sees.  216,  235, 
of  the  same  act.  Motion  overruled,  and  the  plea  of  not 
guilty.  Verdict,  "guilty,  as  charged  in  the  indictment." 
Defendant  appeals. 

B.  H.  Lloyd,  for  Appellant,  argued — first,  that  the  pres- 
ence of  Shepheard  before  the  grand  jury  was  in  direct  vio- 
lation of  sec.  216  of  the  Act  of  1851,  235,  and  that  the  Act 
of  April  23d,  1858,  238,  authorizing  the  appointment  of  an 
Assistant  Prosecuting  District  Attorney  in  San  Francisco, 
confined  his  duties  to  the  Police  Court;  second,  that  the 
evidence  did  not  show  the  crime  to  have  been  committed 
within  tha  jurisdiction  of  the  Court. 

Tho8,  -HI  TVUliams,  Attorney-General,  for  Jlespondent. 

1.  The  verdict  *' guilty,  as  charged  in  the  indictment," 
must  be  presumed  right  as  to  the  second  point  made  by  ap- 
pellant, unless  he  shows  there  was  no  proof  that  the  offence 
was  committed  in  San  Francisco;  but  there  was  proof  on 
this  point. 

2.  Upon  the  first  proposition,  appellant  has  with  him  the 
strict  letter  of  the  law;  but  the  application  which  he  seeks 
to  make  of  it  is  against  its  spirit  and  intention. 

The  intention  of  sees.  216  and  278  of  the  Cr.  Pr.  Act 
referred  to,  was  twofold,  first — that  the  people's  attorney 
might  present  the  case  to  the  grand  jury  in  a  proper  manner, 
produce  and  examine  witnesses,  see  that  no  improper  testi- 
mony was  admitted,  and  advise  the  jury  as  to  matters  of  law; 
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second,  to  prevent  the  exercise  of  improper  influence  upon 
the  minds  of  jurors,  and  an  interference  with  their  delibera- 
tions. In  carrying  out  this  intention,  it  is  immaterial 
whether  the  officer  bearing  the  title  of  District  Attorney  is 
present,  acting,  or  some  one  legally  representing  him. 

The  Act  concerning  District  Attorneys,  64,  sec.  5, 
declares  that,  if  *the  District  Attorney  fails  at  any  [428] 
time  to  attend  Court,  the  Court  shall  designate  some 
other  person  to  discharge  his  duties  during  his  absence. 

The  appointee  of  the  Court  is  not  the  District  Attorney 
by  name,  and  therefore,  according  to  the  view  of  appellant's 
attorney,  he  could  not  enter  the  grand  jury  room  during  the 
deliberations  of  that  body.  He  could  perform  all  other  acts 
of  his  principal,  except  to  advise  the  grand  jury.  This  can- 
not be  law. 

I  contend,  however,  that  the  presence  of  the  officer,  Shep- 
heard,  in  the  grand  jury  room,  was  authorized  by  the  twenty- 
second  subdivision  of  sec.  1  of  the  Act  to  confer  further 
powers  on  the  Board  of  Supervisors  of  San  Francisco. 
(Stat.  1858,  235.) 

That  act,  in  general  terms,  authorized  said  Board  to  ap- 
point an  officer,  known  as  the  ''Assistant  Prosecuting  Dis- 
trict Attorney.*'  The  powers  and  duties  of  the  officer  are 
not  defined  or  limited,  except  that  he  shall  also  prosecute  in 
the  Police  Court. 

It  follows  that  he  may  do  all  which  is  authorized  by  the 
nature  and  character  of  his  office.  The  intention  of  the 
Legislature  was  to  provide  the  District  Attorney  an  assistant, 
in  all  his  duties.  The  rule  is,  that  the  intention  of  the  Leg- 
islature, and  not  its  language,  must  be  executed.  (Sacra- 
mento V,  Bird,  ante.) 

Cope,  J.,  delivered  the  opinion  of  the  Court — Field,  C.  J., 
concurring. 

There  is  nothing  in  either  of  the  points  made  by  the 
defendant's  counsel. 

1:  The  evidence  tended  to  show  that  the  offence  was 
committed  within  the  jurisdiction  of  the  Court,  and  the  ver- 
dict of  the  jury  is  conclusive  of  the  question.     In  addition 

487 


429  People  v.  Magallones.  [Sup.  Ct. 

to  this,  it  does  not  appear  that  all  the  evidence  is  set  forth 
in  the  record. 

2.  The  Act  of  April  23,  1858,  authorizing  the  Board  of 
Supervisors  of  the  city  and  county  of  San  Francisco  to 
appoint  an  Assistant  Prosecuting  District  Attorney,  does 
not  define  specifically  the  duties  of  that  officer,  except  that 
it  provides  that  he  shall  be  "  the  Prosecuting  Attorney  for 
the  Police  Court  of  said  city  and  county."  The  act  evidently 
contemplates,  however,  that  he  shall  assist  the  District  At- 
torney in  the  discharge  of  all  his  official  duties.  The  section 
authorizing  the  appointment  reads  as  follows:  ''To  have 
power  to  appoint  an  Assistant  Prosecuting  District  Attor- 
ney, who  shall  hold  said  office  during  the  pleasure  of  said 
Board.     The  said  assistant  shall  also  be   the  Prosecuting 

Attorney  for  the  Police  Court  of  said  city  and  county, 
[429]   and  shall  ^receive  a  salary,  as  such   assistant  and 

Prosecuting  Police  Attorney,  of  twenty-four  hundred 
dollars  per  annum,  payable  monthly  out  of  the  general  fund, 
which  shall  be  in  full  for  all  services  rendered  for  said  city 
and  county,  or  for  either  of  them."  There  is  nothing  in  this 
section  which  limits  the  authority  of  this  officer  to  any  par- 
ticular class  of  cases,  and  its  true  construction  is,  that  he 
shall  be  Prosecuting  Attorney  for  the  Police  Court,  and  shall 
assist  the  District  Attorney  in  the  discharge  of  the  various 
duties  devolving  upon  him  by  law.  One  of  these  duties  is 
the  prosecution  of  charges  before  the  grand  jury,  and  if  tho 
assistant  may  perform  the  duty,  he  must  be  deemed  to  be 
clothed  with  the  powers  and  privileges  necessary  for  that 
purpose.  While  acting  for  the  District  Attorney,  his  acta 
possess  the  same  validity,  and  must  be  regarded  in  the  same 
light,  as  if  done  by  that  officer  in  person. 


Judgment  affirmed. 
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THE  STATE  OF  CALIFORNIA  v.  McCAULEY  &  TEVIS. 

*  State  Prison  Commissioners,  Act  Constrtted.  —  The  Act  of  March  21st,  1856, 
creating  a  Boai'd-  of  State  Prison  Commissioners,  and  defining  their  duties,  is 
constitutional.  It  docs  not  create  a  debt  or  liability  against  the  people  of  the 
State,  in  contravention  of  the  eighth  article  of  the  Consti ration,  and  the  contract 
made  with  Estill  under  the  act  is  valid  and  binding  upun  the  State. 

Idem,  ArpROPRiATioNS.— Under  the  contract  made  with  Estill  for  the  payment  to 
him  of  $10,C00  per  montli  on  his  lease  of  the  prison  and  convicts,  that  sum  per 
month  id  appropriated  by  the  act;  but  these  appropriations  are  to  take  eftect,  and 
the  services  are  to  be  rendered,  in  future.  Until  the  services  are  rendered,  there 
is  no  debt  on  the  part  of  the  State.  The  State  became  indebted  only  as  the  ser- 
yices  were  each  month  performed.  The  lessee  could  not  have  claimed,  at  any 
time  after  the  contract  was  made,  the  aggregate  of  all  the  monthly  instalments, 
because  the  State  never  owed  him  that  amount. 

iDxax,  Duty  of  State  as  to  Convicts.— The  support  of  convicts  is  as  much  the 
duty  of  the  State,  as  to  provide  fur  the  salaries  of  her  ofiQcers.  It  constitutes  one 
of  the  ordinary  sources  of  tlie  State's  expenditures;  and  a  law  authorizing  a  con- 
tract for  keeping  the  prisoners  at  a  fixed  price — the  payment  and  services  being 
future  acts — is  not  in  conflict  with  the  Constitution. 

■  CoNSTiTurioN-AL  Law,  State  Debt.— The  eighth  article  of  the  Constitution  was 
intended  to  prevent  the  State  from  running  into  debt,  and  to  keep  her  expendi- 
turch,  except  in  certain  cases,  within  her  revenues.  These  revenues  may  be  ap- 
propriated in  anticipation  of  their  receipt  as  effectually  as  when  actually  in  the 
Treasury.  The  appropriation  of  the  moneys,  when  received,  meets  the  services 
as  they  are  rendered,  thus  discharging  the  liabilities  as  they  arise,  or  rather  an- 
ticipatiug  and  preventing  their  existence.  The  appropriation  accompanying  the 
services  operates  in  the  nature  of  a  cash  payment. 

CoNvicTH,  Power  op  Legislattre. — ^The  fact  that  the  Act  of  1856  authorizes  the 
transfer  of  the  convicts  to  private  individuals,  and  the  lease  of  the  labor  of  future 
convicts,  does  not  render  the  act  unconstitutional.  The  power  over  the  whole 
subject  of  punishment  for  crime  is  vested  in  the  Legislature — the  ouly  limitation 
being  the  inhibition  against  the  infliction  of  cruel  and  unusual  punishments,  which 
mean  those  of  a  barbarous  character,  unknown  to  the  common  law. 

Idem,  Hights  of  Lessee  of. — The  rights  of  the  lessee,  however,  must  be  subor- 
dinate to  the  right  of  the  Governor  to  pardon,  and  thereby  discharge  the  convicts 
from  custody;  and  to  such  modifications  in  the  extent  of  punishment  as  may  be 
made  by  future  legislation. 

Idem,  Contract  Construed. — The  objection  to  the  contract  with  Estill,  under  the 
Act  of  the  twenty-first  of  March,  1856,  that  it  contained  stipulations  for  the  re- 
lease of  claims  held  by  Estill  against  the  State,  thereby  increasing  the  amount  of 
the  monthly  payments,  cannot  be  raised  at  this  late  day— three  years  having 
elapsi.  d  since  the  execution  of  the  contract,  and  it  having  been  in  part  performed 
ou  both  sides,  and  thus  acquiesced  in  and  affirmed. 

IDEM.--The  fact  that  the  contract  with  Estill  was  signed  by  the  Commissioners 
with  their  individual  names,  and  not  with  the  name  of  the  State,  does  not  make 
it  defectively  executed.  The  contract  purports  in  its  body  to  be  between  the 
State,  acting  by  the  Commissioners  under  the  Act  of  March  21st,  1856,  of  the  one 


'  Approved,  McCauley  v.  Brooks,  16  Cal.  25;  Eoppikus  o.  State  Cap.  Com.,  16  Cal. 
253. 
•Approved,  People  v.  Pacheco.  27  Cal.  207,  208,  219:  Ash  c.  Parkinson,  5  Nev.  25. 

bea  97  lud.  11;  55  Wis.  148;  84  UL  681;  87  lU.  422;  5  Oreg.  82,  83. 
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part,  and  Estill  on  the  other,  and  is  signed  by  the  Commissioners  with  the  affix 
of  "  Buiu'd  of  State  Prison  Commissioners."  Tills  makes  it  the  contract  of  the 
State  and  not  of  the  Commissionei-s. 

^  CoNTEAcrs  BY  GovEBXMEXT  AoENTS. — Upon  tliis  point,  the  rule  applicable  to  con- 
tracUi  of  a  private  character  differs  from  the  rule  governing  contracts  made  by 
agents  of  the  Government.  Such  public  agents  are  presumed  to  contract,  not 
pci-soually,  but  ofhcially,  within  the  sphere  of  their  duties.  Cases  on  this  rule 
cited. 

■Lease,  undeb  Statutoby  Enactment. — The  Act  of  March,  1856,  having  author- 
ized tlie  Commicisioners  to  execute  a  lease,  without  prescribing  any  specific  form, 
or  containing  any  restrictions  as  to  assigning,  and  the  lease  being  in  its  terms  as- 
signable, and  iio  objections  to  this  form  of  contract  having  been  made  at  the  time, 
it  is  too  late  to  interpose  them  after  the  contract  has  been  acted  upon  on  boih 
sides,  and  thus  adopted  and  approved.  The  personal  liability  of  the  assigoor  con- 
tinued after  his  assignment  to  McCauley.  The  security  of  his  bond  was  not  im- 
paired thereby. 

*Ii>EM,  Covenants. — If  some  of  the  covenants  of  the  lease  do  not  bind  tlie  as- 
signee, the  State  cannot  have  relief  on  that  ground.  She  can  claim  no  greater 
exemption  than  an  individual  from  the  consequences  of  an  unwise  contract. 

•  CowTBACT,  When  caa'not  be  Bescinded. — The  State  cannot  rescind  the  contract 
made  with  Estill  for  breaches  of  the  covenants  of  the  lease  by  him  and  his  a^ 
signee,  so  long  as  she  herself  is  in  default. 

Idem. — One  party  cannot  violate  a  contract  himself,  and  then  seek  to  rescind  it  on 
the  ground  that  the  other  paTty  has  followed  his  example. 

Idem.— Nor,  when  the  contract  has  been  in  part  performed,  and  the  parties  cannot  be 
restorc-d  vy  tht^ir  original  position,  can  the  right  of  rescission  exist. 

Idem.— In  this  c^ise,  the  State,  being  in  default  in  making  the  monthly  payments 
under  the  contract  as  they  became  due,  and  for  mouths  previous  to  this  suit  re- 
fusing to  pay  at  all;  not  offering  to  make  restitution  of  the  property  received  of 
the  IfSHte,  or  pay  the  value  of  the  claims  relinquished  by  him  at  tlie  execution  of 
the  on  tract,  or  to  pay  what  the  complaint  shows  to  be  now  due;  and  it  not  being 
possible  to  restore  E^still  &  McCauley  to  their  original  iwsition,  they  having  been 
in  ix)sse»sion  of  the  prison  for  nearly  three  years,  and  having  performed  valuable 
services,  cannot  claim  in  equity  a  rescission  of  the  contract. 

Idem.— It  is  too  lute  for  the  State  to  complain  that  the  contract  did  not  exact  of 
tlie  lessee  security  against  breaches  thereof,  other  than  the  bond  of  $200,000,  re- 
quired by  the  Act  of  March  2l8t,  1836,  or  did  not  reserve  to  the  State  the  right  to 
neuter  and  risume  possession  of  the  premises,  and  control  of  the  prisoners, 
whenever  she  deemed  proper. 

Appeal  from  the  Seventh  District. 

The  pleadings  consisted  of  the  complaint,  demurrer,  and 
answer.  On  the  argument  in  this  Court,  most  of  the  grounds 
of  demurrer  were  waived,  except  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
Court  below  gave  final   judgment  for  defendants   on  the 


1  Cited,  Sheets  v,  Selden,  2  Wall.  187. 

'  Approved,  Montgomery  v,  Kasson,  16  Cal.  194. 
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demurrer,  liaving  previously  denied  the  preliminary  injunc- 
tion asked.  Plaintiff  appeals  from  the  judgment,  and  from 
tho  order  refusing  the  injunction. 

The  law  under  which  the  contract  with  Estill  was  made  is 
as  follows: 

AN  ACT  creating  a  Board  of  State  Prison  Commissioners  and  Defin^ 

ing  their  Duties. 

[Approved  March  2l8t,  1856.] 

The  People  of  the  State  of  California, 

represented  in  Senate  and  Assembly,  do  enact  as  follows: 

Section  1.  The  Lieutenant  Governor,  Controller,  and 
Treasurer  are  hereby  constituted  a  Board  of  Commissioners, 
whose  duty  it  shall  be  to  lease  the  State  prison  grounds  and 
property,  together  with  the  convict  labor  of  this  State,  for  a 
period  of  five  years,  at  a  price  not  to  exceed  $15,000  per 
month,  and  in  conformity  with  the  provisions  of  this  act. 

Sec.  2.  In  any  contract  entered  into  by  said  Board,  pro- 
vision shall  be  made  for  the  erection  of  such  buildings,  and 
for  making  such  improvements  on  the  property  owned  or 
leased  by  the  State,  at  the  expense  of  the  lessee,  for  such 
pui^poses  as  will  conduce  to  the  safety  and  convenience  of 
keeping,  working,  clothing,  feeding,  and  providing  medicine 
and  medical  attendance  for  the  convicts  of  the  State,  and 
without  subjecting  the  State,  in  any  way,  to  any  pay- 
ment of  any  amount  whatever  *for  the  same.  Such  [432] 
work  to  done  in  accordance  with  a  plan  to  be  approved 
by  the  Board  of  Commissioners,  and  at  such  time  and  place, 
and  of  such  material  as  they  may  order;  provided,  that  no 
sum  of  money  whatever  shall  at  any  time  be  allowed  or 
audited  by  the  said  Board  of  Commissioners,  for  any  extras 
in  the  way  of  work  or  materials  used  in  building,  or  the  sup- 
port and  maintenance  or  medical  attendance  upon  the  pris- 
oners or  convicts;  and  provided  further,  that  no  relief  for  the 
recapture  of  escaped  convicts,  or  for  damages  of  any  nature 
whatever  incident  upon  the  taking  care  of  and  working  said 
convicts,  shall  be  at  auy  time  allowed  to  the  said  lessee,  but 
he  shall  be  individually  responsible  for  all  losses  and  dam- 
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ages,  and  shall  receive  no  compensation  or  remuneration 
whatever,  except  that  which  shall  be  stipulated  in  the  con- 
tract entered  into  between  the  said  lessee  and  Board  of 
Commissioners. 

Sec.  3.  The  Board  of  Commissioners  shall  make  such 
rules  and  regulations  governing  said  prison,  alter  and  amend 
the  same  at  pleasure,  and  cause  them  to  be  observed  by  the 
infliction  of  such  penalties  as  they  may  deem  proper. 

Sec.  4.  The  State  Prison  Directors  are  hereby  required 
to  give  their  daily  attention  to  the  enforcement  of  such  rules 
and  regulations  as  are  provided  for  in  the  preceding  section, 
to  see  that  all  buildings  and  improvements  are  made  in 
accordance  with  the  contract,  and  upon  any  delinquency  on 
the  part  of  the  lessee,  to  report  the  same  to  the  Board  of 
Commissioners,  whose  duty  it  shall  be  to  investigate  the 
same,  and  if  the  charge  be  true  and  the  party  culpable,  they 
shall,  by  ordering  suit  to  be  commenced  on  his  official  bond 
or  otherwise,  correct  the  abuse. 

Sec.  5.  The  Board  of  Commissioners  shall,  from  time  to 
time,  visit  the  prison  and  examine  into  its  government,  and 
from  personal  observation  and  conference  with  the  Directors, 
change,  alter,  or  abolish  such  rules  and  regulations  as  may 
in  their  judgment  be  found  necessary.  The  sum  of  five 
hundred  dollars  per  annum  is  hereby  appropriated  out  of 
any  money  in  the  Treasury  not  otherwise  appropriated,  to 
defray  the  expenses  of  said  Board  of  Commissioners,  and 
the  Controller  is  hereby  authorized  and  required  to  draw 
warrants  on  the  Treasurer,  and  the  Treasurer  of  State  is 
hereby  directed  to  pay  the  same  on  application  of  the  Presi- 
dent of  said  Board. 

Sec.  6.  The  Board  of  Commissioners  shall  require  the 
lessee  to  execute  bonds  in  the  penal  sum  of  not  less  than 
$200,000,  with  two  or  more  good  and  sufficient  securities  to 
be  approved  by  said  Board,  for  the  faithful  performance  of 

his  contract. 
[433]       *Sec.  7.     The  sum  of  $15,000  per  month,  or  such 
sum  per  month  less  than  that  amount,  in  accordance 
with  the  contract  to  be  made  by  said  Board  of  Commis- 
sioners, as  specified  in  sections  first  and  second  of  this  act, 
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is  hereby  appropriated  out  of  any  money  in  the  Treasiiiy  not 
otherwise  appropriated,  and  the  Controller  of  State  is  hereby 
authorized  and  required  to  draw  his  warrants  on  the  Treas- 
urer of  State  for  said  sum;  and  the  Treasurer  of  State  is 
hereby  directed  to  pay  the  said  warrants  on  application  of 
said  lessee,  in  writing,  on  the  last  day  of  each  month. 

Sec.  8.  An  act  entitled  "An  Act  for  securing  the  State 
Prison  Convicts,'*  passsd  April  25th,  1851,  and  so  mucli  of 
an  act  entitled  "An  Act  for  the  Government  of  the  State 
Prison,"  passed  May  7th,  1855,  as  relates  to  the  future  elec- 
tion of  State  Prison  Directors,  and  so  much  of  the  other 
sections  of  said  act  as  conflicts  with  the  provisions  of  this 
act,  are  hereby  repealed. 

The  contract  is  as  follows : 

"This  indenture,  made  and  entered  into  this  twenty-sixth 
day  of  March,  A.  D.  one  thousand  eight  hundred  and  fifty- 
six,  between  the  State  of  California,  by  Robert  M.  Ander- 
son, Lieutenant  Governor,  G.  W.  Whitman,  Controller  of 
the  State  of  California,  and  Henry  Bates,  Treasurer  of  the 
State  of  California,  constituting  the  Board  of  State  Prison 
Commissioners,  created  by  an  act  of  the  Legislature  of  said 
State  of  California,  entitled  *An  Act  creating  a  Board  of 
State  Prison  Commissioners,  and  defining  their  duties,' 
approved  the  twenty-first  day  of  March,  A.  D.  1856,  party 
of  the  first  part,  and  James  M.  Estill,  party  of  the  second 
part,  witnesseth: 

"That  the  said  party  of  the  first  part,  for  and  in  consid- 
eration of  the  covenants  and  agreements  hereinafter  men- 
tioned, reserved,  and  contained,  on  the  part  and  on  behalf 
of  the  said  party  of  the  second  part,  to  be  done,  kept,  and 
performed,  hath  granted,  bargained,  demised,  and  to  farm- 
letten,  to  the  said  party  of  the  second  part,  his  heirs  and 
assigns,  all  that  certain  tract  or  parcel  of  land  situate  on 
Point  San  Quentin,  in  the  county  of  Marin,  and  State  afore- 
said, and  known  as  the  State  prison  property,  consisting  of 
thirty-six  acres  of  land,  more  or  less,  together  with  all  and 
singular  the  prison  and  houses,  and  all  improvements  and 
houses  thereon  situate;  also,  all  the  shipping,  vessels,  boats, 
fixtures,  implements,  tools,  furniture,  stock,  and  other  prop- 
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erty  belonging  to  the  State  of  California,  now  on,  attached 
to,  or  connected  with,  said  State  prison,  together  with 
[434]  the  labor  of  all  the  convicts  now  in  said  State  ^Prison, 
or  who  may  hereafter  be  confined  therein,  during  the 
continuance  of  this  lease;  together  with  any  and  all  real 
estiite  or  other  property  that  may  hereafter  be  purchased  or 
acquired  by  the  State  of  California  for  State  Prison  pur- 
poses, or  in  any  manner  connected  with  the  same;  to  have 
and  to  hold  the  premises  and  property  above  described  and 
mentioned,  and  the  labor  of  said  State  prison  c(;nvicts,  unto 
the  said  party  of  the  second. part,  and  to  his  heirs  and 
assigns,  from  the  date  of  these  presents,  for  and  during,  and 
until  the  end,  of  the  full  term  of  five  years  thence  next 
ensuing  and  to  be  fully  completed  and  ended. 

*'And  it  is  further  agreed  and  stipulated,  by  the  said 
party  of  the  first  part,  to  and  with  the  party  of  the  second 
part,  that  on  the  last  day  of  each  and  every  calendar  month, 
during  the  continuance  of  the  said  term  of  five  years,  men- 
tioned as  aforesaid,  the  State  of  California  will  pay  to  the 
said  party  of  tlie  second  part  the  just  and  full  sum  of  810,000, 
to  be  paid  in  conformity  with  the  law  creating  said  Board  of 
Commissioners,  and  defining  their  powers  and  duties,  and 
with  the  limitations  hereinafter  stipulated. 

"And  the  said  James  M.  Estill,  party  of  the  second  part, 
covenants  and  agrees  to  and  with  the  State  of  California, 
party  of  the  first  part,  that  for  and  in  consideration  of  the 
use  and  occupation  of  the  premises,  property,  and  the  labor 
of  the  State  prison  convicts  above  mentioned,  and  the  said 
several  sums  of  money  to  be  paid  to  the  said  party  of  the 
second  part  by  the  said  party  of  the  first  part,  as  above  men- 
tioned, he,  the  said  party  of  the  second  part,  will  receive 
and  take  charge  of  all  convicts  now  confined  in  said  State 
prison,  or  any  other  State  prison  which  may  be  established 
by  authority  of  law,  or  who  may  hereafter  be  convicted  and 
sentenced,  or  commuted  to  imprisonment  in  the  State  prison 
or  State  prisons  now  established,  or  which  may  be,  in  the 
State  of  California,  during  the  said  term  of  five  years  above 
mentioned;  and  that  he,  the  said  party  of  the  second  part, 
will  safely  keep  the  said  convicts,  as  required  by  law,  in  said 
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prison  or  prisons,  for  and  during  said  term  of  five  years,  at 
Lis  own  proper  cost  and  expense;  will  provide,  under  the 
direction  of  the  State  Prison  Commissioners,  the  necessary 
and  proper  overseers,  guards,  and  employees  for  said  prison 
or  prisons;  and  to  furnish  to  said  State  prison  convicts 
suitable,  proper,  and  wholesome  food,  drink,  clothing,  and 
medical  attendance;  and  to  treat  such  convicts  humanely, 
and  with  all  due  degree  of  kindness  consistent  with  their 
security  and  safety. 

"And  the  said  party  of  the  second  part  further 
covenants  and  agrees  *that  he  will,  at  his  own  proper  [435] 
cost  and  expense,  establish  and  erect  such  buildings, 
prisons,  and  walls,  and  make  such  other  improvements  on 
the  premises  above  mentioned  and  described,  or  which  may 
be  purchased  or  acquired  for  such  State  prison  uses  and 
purposes  by  authority  of  the  State,  as  will  conduce  to  the 
safety  and  convenience  of  properly  keeping,  securing,  work- 
ing, clothing,  feeding,  and  providing  medicines  and  medical 
attendance  for  the  State  convicts,  and  treating  and  using 
them  humanely,  and  without  subjecting  the  State,  in  any 
way  or  manner,  to  any  payment,  charge,  expense,  or  demand 
for  the  same,  except  the  salaries  of  the  State  Prison  Direc- 
tors now  in  oflSce;  but  the  said  party  of  the  second  part 
agrees  to  furnish  the  Directors,  when  necessarily  residing  at 
the  prison,  with  fuel  and  provisions  out  of  the  stock  sup- 
plied for  the  general  use  of  the  prison.  The  work  and  build- 
ings, as  before  described  and  referred  to,  are  to  be  done  in 
accordance  with  a  plan,  or  plans,  and  specifications,  which 
shall  be  approved  by  the  Board  of  Commissioners,  and  at 
such  times,  at  such  place  or  places,  and  of  such  materials  as 
they  may  order;  and  the  said  party  of  the  second  part  cove- 
nants and  agrees,  to  and  with  the  said  party  of  the  first  part, 
acting  on  behalf  of  the  State,  that  he  will  use  due  diligence 
for  the  capture  and  recovery  of  all  or  any  convicts  that  may 
escape  from  said  State  prison  or  prisons,  and  that  he  will 
pay  such  reasonable  rewards  for  their  apprehension  and  re- 
turn during  the  continuance  of  this  lease;  said  rewards  to 
be  assessed  by  the  Board  of  State  Prison  Commissioners. 

"And  the  said  party  of  the  second  part  agrees  to  release, 
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and  does  hereby  release  to  the  State  of  California,  all  claims^ 
whether  legal  or  equitable,  which  he  has  against  the  State  of 
California,  arising  out  of  his  former  connection  with  the 
State  aforesaid,  as  the  le^ee  of  the  State  prison  and  convict 
labor,  or  for  property  and  materials  sold  to  or  used  by  State 
officers  or  employees  of  said  prison,  for  the  use  of  the  State. 

**  Also,  a  claim  for  $48,800,  more  or  less,  for  property  pur- 
chased by  the  State  Prison  Directors,  or  other  State  officers, 
from  Archibald  Woods,  Esq.,  and  to  hold  the  State  of  Cali- 
fornia harmless  from  such  claim,  or  any  part  thereof.  Also, 
a  claim  for  2,200,000  bricks,  more  or  less,  purchased  by  the 
State  Prison  Directors,  and  used  in  the  construction  of  the 
State  prison  walls. 

''And  it  is  further  coyenanted,  stipulated  and  agreed,  by 
and  between  the  said  parties  of  the  first  and  second  parts, 
during  the  continuance  of  the  term  of  this  lease,  that 
[436]  the  said  prison  shall  be  governed,  controlled,  *and 
managed  in  accordance  with  the  provisions  of  an  act 
entitled  *  An  Act  creating  a  Board  of  State  Prises  Commis- 
sioners, and  defining  their  duties,*  approved  March  21st, 
A.  D.  1856. 

"And  it  is  further  covenanted  and  agreed  by  the  party  of 
the  second  part,  that  at  the  expiration  of  the  five  years,  he 
will  quit  and  surrender  the  premises  and  property  aforemen- 
tioned, and  all  walls,  prison,  or  prison  buildings,  and  per- 
manent fixtures  of  any  and  every  kind,  which  he  may  erect 
on  property  now  owned  or  occupied  by  the  State,  or  which 
may  be  purchased  or  acquired  by  the  State,  for  State  prison 
purposes,  to  the  party  of  the  first  part,  or  to  such  parties  as 
the  State  may,  by  law,  authorize  to  receive  the  same,  in  as 
good  condition  and  state  as  reasonable  use  and  wear  thereof 
will  permit,  damages  by  the  elements  excepted,  the  property 
owned  by  the  State,  as  described  by  schedule  A. 

''It  is  also  stipulated  and  agreed,  by  and  between  the 
parties  hereto,  that,  simultaneous  with  the  execution  of  this 
contract,  and  prior  to  the  same  taking  effect,  the  said  party 
of  the  second  part  shall  enter  into  a  bond,  payable  to  the 
people  of  the  State  of  California,  in  the  penal  sum  of  $200,000, 
with  responsible  sureties,  to  be  approved  by  said  Board  of 
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Commissioners,  conditioned  for  the  faithful  performance  of 
the  duties  and  obligations  imposed  by  the  conditions  of  this 
contract,  and  the  law  authorizing  the  same,  and  new  or 
additional  bonds  may  be  required  by  said  Board  of  Com- 
missioners, if,  from  any  reason,  they  shall  deem  the  bond  or 
bonds  insufficient. 

**In  witness  whereof,  Eobert  M.  Anderson,  Lieutenant 
Governor  of  the  State  of  California,  George  W.  Whitman, 
Controller  of  the  State  of  California,  and  Henry  Bates, 
Treasurer  of  the  State  of  California,  constituting  the  Board 
of  State  Prison  Commissioners,  and  the  said  James  M.  Es- 
till, party  of  the  second  part,  have  hereunto  set  their  hands 
and  seals,  the  day  and  year  first  above  written. 
"[seal.]  K.  M.  Anderson, 

"[seal.]  G.W.Whitman, 

"  [seal.]  Henby  Bates, 

"Board  of  State  Prison  Commissioners. 
"[seal.]  J.  M.  Estill. 

"Witness:  R.  A.  Fish. 

"A  true  copy:  Wiluam  Willis, 

*  Clerk  of  Board  of  State  Prison  Commissioners." 

Tho8.  H.  JVUliams,  Attorney-General,  for  Appellant. 

I.    The  contract  with  Estill  was  unconstitutional: 
1.  As  violating  *the  eighth  article  of  the  Constitution.   [437] 
The  State  was  in  debt  over  $300,000  at  the  time  it  was 
made,  and  by  its  terms  a  liability  is  created  against  the  State 
of  $10,000  per  month  for  five  years,  making  $600,000. 

A  debt  or  liability  may  be  created  in  many  ways.  It  may 
be  done  by  express  statute;  by  contract;  by  appropriation, 
when  there  is  no  money  to  meet  it;  by  drawing  on  a  fund 
which  has  not  been  set  apart,  or  which  in  fact  does  not  exist, 
etc. 

In  a  word,  whenever  the  faith  of  the  State  is  pledged, 
either  directly  or  indirectly,  to  the  payment  of  a  certain  sum 
at  a  given  time,  or  when  the  money  may  be  in  the  Treasury, 
for  a  service  rendered  or  to  be  rendered,  then  a  debt  or 
liability,  within  the  meaning  of  the  eighth  article  of  the 
Const.,  has  been  created.    (People  v,  Johnson,  6  Cal.  499.) 
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The  act  under  wbich  it  was  made  directed  the  Comptroller 
to  issue  his  warrant  each  month  to  the  lessee  for  such  sum 
as  the  Commissioners  should  agree  to  pay  him,  and  directed 
the  Treasurer  to  pay  the  sum  out  of  any  money  in  the  Treas- 
ury *'not  otherwise. appropriated." 

If,  however,  there  was  no  money  in  the  Treasury,  subject 
to  be  used  in  payment  of  such  warrant,  it  became  the  duty 
of  the  Treasurer,  under  the  general  laws,  to  endorse  the 
same  on  the  back,  officially,  with  the  date  of  such  endorse- 
ment, and  thereupon  it  became  part  of  the  indebtedness  of 
the  State.  (Comp.  Laws,  361.)  And  by  this  process  of 
issuing  a  warrant  in  each  month,  by  one  officer,  and  endors- 
ing it  by  another,  at  the  end  of  two  years,  (supposing  that 
all  money  coming  into  the  Treasury  ,had  been  otherwise 
appropriated,)  the  State  would  have  been  involved  in  a  debt 
of  $600,000. 

It  is  not  pretended  that  the  question,  whether  the  contract 
should  be  made  upon  the  terms  authorized  by  the  act,  was 
ever  submitted  to  a  vote  of  the  people;  and  under  the  au- 
thority of  the  People  v.  Johnson,  and  Nougues  v.  Douglass, 
7  Cal.  65,  it  is  clear  that  the  warrants  issued  under  the  pro- 
visions of  the  act  referred  to  would,  to  the  extent  of  $600,000, 
have  been  void.  And  as  thfe  act  and  contract  clearly  author- 
ized the  issuance  of  such  void  warrants,  it  seems  therefore 
to  follow,  as  a  matter  of  course,  that  they  both  were  void. 
Had  the  act  authorized  a  contract  for  $600,000,  payable  by 
monthly  instalments,  or  the  entire  sam  at  the  end  of  five 
years,  there  could  be  no  question  as  to  its  invalidity.  And 
a  mere  change  of  terms,  working  out  the  same  results  and 
tending  to  the  same  illegal  consequences,  cannot  render  that 
constitutional  which  before  was  not.  The  Legislature 
[438]  cannot  do  indirectly  *what  it  cannot  do  directly. 
(Nougues  V,  Douglass,  7  Cal.  69;  7  How.  458.) 

Again :  the  contract  was  not  binding  on  the  State,  because 
it  leased  the  convict  labor  to  Estill.  This  is  in  eflfect  leas- 
ing a  part  of  the  sovereignty  of  the  State,  for  confinement 
of  persons  by  the  execution  of  judgments  of  Courts  is  part 
of  the  administration  of  justice,  and  this  pertains  to  and  is 
part  of  sovereign  power. 
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The  State  maj  place  her  prisoners  in  the  custodj  of 
another,  and  by  a  contract,  but  he  is  a  mere  officer  remov- 
able at  will. 

But  it  is  said  that  the  State  had  the  power  to  lease  the 
premises  sued  for,  and  having  leased  them,  she  had  no  right 
to  resume  possession  without  the  consent  of  plaintiff,  even 
though  the  remainder  of  the  contract  was  void. 

This  proposition  is  untenable,  even  admitting  the  power 
to  lease. 

The  main  object  of  the  State  was  to  have  her  prisoners 
clothed,  fed,  safely  and  securely  kept,  etc.,  etc. 

That  of  the  lessee,  to  get  the  convicts*  labor,  and  $10,000 
per  month;  and  with  both  lessor  and  lessee,  possession  of 
the  premises  was  a  mere  incident,  although  an  indispensable 
one. 

The  contract  was  one  of  dependent  stipulations,  and  when- 
ever one  was  aband6ned  or  disregarded,  its  mutuality  was 
destroyed,  and  a  destruction  of  one  part  of  it  would  neces- 
sarily work  a  destruction  of  the  whole. 

If  one  of  the  two  contracting  parties  was  never  bound  to 
do  the  act  which  formed  the  consideration  for  the  promise 
of  the  other,  the  agreement  was  void  for  the  want  of  mutu- 
ality. "The  agreement  must  be  obligatory  on  both,  or  it 
will  bind  neither."  (Chitty  on  Contra6ts,  15;  Bates  v,  Corts, 
2  B.  &  C.  474;  Lees  v.  Whitcomb,  3  C.  &  P.  289;  Marsh  v. 
Wood,  5  B.  &  C.  659;  and  19  Johns.  204.) 

."Mutual  promises  are  concurrent  considerations,  and  will 
support  each  other,  unless  one  or  the  other  be  void;  in  which 
ease,  there  being  no  consideration  on  the  one  side,  no  con- 
tract can  arise."  (Story  on  Cont.,  sec.  447,  and  authorities 
cited.)  And  when  an  agreement  is  not  binding  upon  one  of 
the  contracting  parties,  that  party  is  equally  at  liberty  with 
the  other  to  disregard  it. 

If  the  portion  of  the  contract  leasing  the  prisoners  was 
illegal,  then,  for  that  reason,  the  entire  contract  was  void. 
(Chitty  on  Cont.  692;  Story  on  Cont.  sees.  458,  69,  60,  61.) 

2.  As  not  pursuing  the  terms  of  the  authority  under  which 
it  (the  contract)  was  made. 

"^he  Commissioners  who  contracted  with  Estill   [439] 
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were  merely  agents  of  the  State  for  that  purpose,  and  could 
only  make  such  contract,  and  upon  such  terms  as  the  act  con- 
stituting them  Commissioners  expressly  authorized.  **The 
rule  of  law  regulating  the  powers  of  such  agents  is,  that  the 
power  must  be  strictly  pursued,  or  their  acts  are  void;  aud 
this  rule  is  particularly  applicable  to  public  agents  acting 
under  statutory  powers."  (Heydenfeldt  v.  Pickering,  Oct. 
Term,  1854.) 

"A  contractor  with  an  agent,  by  or  under  a  law,  must  see 
to  it  that  the  agent  strictly  pursues  his  powers,  and  all  are 
bound  to  notice  the  law."  (State  of  Illinois  v.  Delafield,  8 
Paige,  529.)  And  the  same  principle  is  established  in  Mal- 
colm V.  Kogers,  5  Cow.  193;  23  Wend.  260;  3  Hill,  270;  and 
5  Johns.  Ch.  101.) 

The  act  authorized  them  to  lease  the  State  prison  grounds 
and  property,  together  with  the  convict  labor  of  this  State, 
and  to  contract  for  taking  care  of  the  convicts,  feeding, 
clothing,  and  providing  them  with  medicine,  recapturing 
those  who  might  escape,  and  erecting  such  buildings  as 
would  conduce  to  the  safe  keeping,  etc.,  of  the  convicts,  and 
nothing  more. 

A  maximum,  but  no  minimum,  price  was  fixed. 

It  was  undoubtedly  supposed  and  intended  that  the  lowest 
responsible  and  suitable  bidder  should  be  awarded  the  con- 
tract. But  the  expectations  of  the  Legislature  and  of  the 
people  were  defeated.  The  Commissioners  exceeded  their 
authority.  Instead  of  confining  themselves  to  the  letter  of 
the  act,  they  went  beyond  it,  and  agreed  to  give  Estill  the 
enormous  sum  of  $10,000  per  month,  for  five  years,  in  con- 
sideration of  his  doing  the  matters  and  things  before  enum- 
erated, and  of  a  release  by  him  to  the  State  of  all  claims 
which  he  had  against  the  State,  arising  out  of  his  former 
connection  with  the  State  prison;  also  a  claim  of  $48,000 
for  property  purchased  by  the  State  Prison  Directors  from 
Archibald  Woods;  also  a  claim  for  2,200,000  bricks,  used  in 
the  prison  wall. 

II.    If  the  contract  was  valid,  the  assignment  was  void. 

The  act,  neither  in  terms  nor  by  fair  implication,  author- 
ized a  contract  assignable.     On  the  contrary,  every  expres- 
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sion  used  in  reference  to  the  lessee  seems  to  contemplate 
that  the  State  is  only  to  deal  with  and  recognize,  during  the 
five  years  of  its  continuance,  the  party  therein  named  as  the 
contractor. 

"It  involved  a  personal  trust,  granted  by  the  sovereign, 
upon  conditions  imposed  upon  the  grantee  (lessee)  alone,  and 
his  liability  could  not  be  removed  by  substitution."  (Munroe 
V.  Thomas,  5  Cal.  470.) 

*It  was  a  sort  of  office  created  by  the  Legislature   [440] 
to  be  filled  by  an  appointment  made  by  the  Commis- 
sioners, and  could  no  more  be  assigned  than  any  other  similar 
trust  reposed  by  the  Government  in  any  particular  individual. 

The  lease  of  the  premises,  so  far  as  it  might  be  regarded 
separately  from  the  office,  created  an  interest  or  estate  in  the 
lessee  similar  to  that  held  by  a  preSmptor  or  grantor  of  a 
land  warrant  under  the  general  Government;  and  it  has  al- 
ways been  held  that  such  interest  is  not  assignable  unless 
the  Act  of  Congress,  under  which  it  is  claimed,  expressly 
authorized  such  transfer. 

Again,  if  the  assignment  was  legal,  the  assignee,  and  he 
alone  after  notice,  would  be  entitled  to  demand  and  receive 
the  Comptroller's  warrants  for  $10,000  in  each  mouth,  and 
yet  it  has  never  been  the  practice  of  either  the  General  or 
State  Governments  to  recognize  such  transfer.  They  should 
not  be  required  to  do  so;  for  if  such  practice  was  necessary, 
the  officer's  entire  time  might  be  taken  from  his  legitimate 
duties,  and  consumed  in  examining  testimony  and  settling 
disputed  claims  to  the  fund,  and  he  might  be  exposed  to  the 
Tinpleasing  alternative  of  paying  out  at  his  peril. 

Look,  too,  at  some  of  the  consequences  flowing  from  an 
adverse  construction. 

If  the  contract  was  not  a  mere  personal  trust,  and  the 
lease  of  the  premises  a  mere  incident,  and  the  whole  assign- 
able, then  there  is  no  reason  why  the  creditors  of  Estill 
could  not  have  levied  upon  his  leasehold  interest,  and  sold 
the  same  under  execution ;  and  why,  under  our  statute,  they 
might  not  have  gone  further  and  sold  his  interest  in  the 
claim  against  the  State,  and  perhaps  his  interest  in  the  con- 
tract, thereby  defeating  the  very  object  of  the  statute. 
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If  the  assignment  was  valid,  who  would  be  entitled  to  the 
possession  of  the  prison  and  control  of  the  prisoners,  in  case 
of  McCauley's  death?  Neither  the  State  nor  Estill  could 
come  in  and  claim  as  reversioners,  because  they  had  each 
parted  with  all  the  control  until  the  lapse  of  the  five  years. 
McCauley's  executors  and  administrators  would  be  the  sole 
parties  entitled  to  possession;  and  in  case  of  the  death  of 
these  latter  parties,  such  others  as  the  Probate  Laws  should 
designate. 

III.  As  to  whether  the  instrument  in  question  is  a  con- 
tract or  lease,  see  State  v.  Page,  1  Speers,  408.  As  to 
whether  the  contract  is  an  entirety,  and  its  stipulations  de* 
pendent,  and  whether  the  State  had  a  right  to  rescind  it  for 
non-performance  on  the  part  of  Estill,  see  2  Wend.  433;  3 

Hill,  344;  25  Ala.  465;  6  Porter,  344;  9  N.  H.  298. 
[441]  *The  following  list  of  authorities  the  Attorney- 
General  filed,  as  being  those  prepared  and  used  by 
Gregory  Yale,  as  associate  counsel  for  the  State,  on  the  ar- 
gument of  the  case  in  the  Court  below — ^Mr.  Tale  being  ab- 
^ent  from  the  State  when  the  case  came  before  this  Court: 

Eight  of  Attorney-General  to  institute  the  action  ex  officio^ 
without  legislative  direction.  (Com.  v.  Fowler,  10  Mass. 
293-4;  Com.  v.  Burell,  7  Barr,  41;  Com.  v.  Union  Ins.  Co., 

5  Mass.  232;  State  v.  Delesdier,  7  Tex.  94-5;  Bush  v.  Cave- 
naugh,  2  Burr.  189;  Attorney-General  v.  Norwood,  2  Harris 

6  McH.  201,  213;  Id.  1  Bland,  581;  Com.  r.  Theobald,  11 
B.  Mon.  224;  People  v.  St.  Louis,  5  Gilm.. 366-7;  Acts  of 
Feb.  28, 1858;  April,  1858;  McCauley  v.  Weller;  Cor.  George- 
town V,  Alex.  Carrol,  12  Pet.;  Carter  v.  May,  5  Cush.) 

Jurisdiction  of  the  Court — Injunction  where  public  are  in- 
terested.    (Putnam  v.  Valentine,  5  Ohio,  187-9.) 

Information  to  set  aside  a  patent  and  deliver  possession  of 
real  estate.  (Attorney-General  v.  Norwood,  2  H.  &  McH. 
213-14;  1  Bland,  581.) 

Corporation  sues,  and  real  estate  in  possession  of  defend- 
ant demanded.     (Oakland  v.  Carpentier,  13  Cal.  540.) 

Specific  chattel  of  intrinsic  value  to  be  delivered  up,  and 
of  which  no  damage  can  be  assessed.  (Fells  v.  Bead,  3  Yes. 
70,  and  note  to  70  and  72;  2  Sto.  Eq.,  sees.  709,  906.) 
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Family  servants  specifically  decreed.  (McBliea  v.  Walker, 
4  How.  Miss.  455.) 

Injunction,  Pr.  Act,  sec.  112 — Waste  stayed  without  lis 
pendens.  Liberality  of  chancery — ^no  ejectment  necessary 
before  injunction.  (Kane  v.  Vanderburgh,  1  John.  Ch.  10-11.) 

Covenant  to  repair  and  surrender  the  buildings  in  good 
condition  at  end  of  term  does  not  preclude  an  injunction  to 
prevent  the  carrying  away  materials.  (Mayor  of  London  v. 
Hedge,  18  Ves.  355:) 

Sub-lessee  may  be  prevented  from  converting  premises  in- 
consistent with  the  lease.     (Maddox  v.  White,  4  Md.  78-9.) 

Or  from  change  of  business.  (4  Sand.  Gh.  591.)  Same 
rule.     (Howard  v.  Ellis,  4  Sand.  Sup.  Ch.  369.) 

Denial  of  plaintiff's  title  no  reason  against  injunction. 
(Clam  V,  Brewer,  2  Cart.  518.) 

Defective  bill,  as  to  subject  and  parties,  no  reason  why 
receiver  should  not  be  appointed  and  injunction  granted. 
(Evans  r.  Coventry,  31  L.  &  Eq.  438.) 

^Equity  more  potent  than   the  law,  to  grant  the   [442] 
remedy  and  prevent  the  wrong.     (Osborn  v.  U.  S. 
Bank,  9  Wheat.  445.) 

Insolvent  obligor  need  not  be  a  party.  (Sto.  Eq.  PL,  sees. 
1G9,  170.) 

Contract  for  defined  work,  in  which  the  plaintiff  has  an 
interest,  not  to  be  compensated  in  damages — enforced. 
(Storer  v.  W.  Railway  Co.,  21  Eng.  Ch.  48.)  Same.  (Stuy- 
vesant  v.  Mayor  of  New  York,  11  Paige,  427.) 

And  to  build  a  house  to  correspond.  (Franklin  Suton,  6 
Mod.  285.) 

Beceiver,  Pr.  Act,  143 — ^Appointment  determines  no  right; 
only  preserves  the  property.  (Evans  v.  Coventry,  4  Wend. 
173;  31  L.  &Eq.  438.) 

Affidavits — Supplement  to  Dewery  on  Injunctions.  (6  Law 
Libs.,  101-4.) 

If  a  lease — Assignment  of  a  void  contract  conveys  no  in- 
terest to  assignee.     (Andrew  v.  Pierce,  1  New  Bep.  152-3.) 

Agreement  to  surrender  at  end  of  term  makes  sub-lease 
not  assignable.  (Post  t?.  Kearney,  2  Comst.  896;  3  Sand. 
Ch.  6G8.) 
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Under  tenant  not  bound  on  lessee's  covenants;  no  privity 
of  estate  or  contract.  (Taylor's  L.  &  T.  222;  1  Piatt,  102; 
Brief,  8-9.) 

Continuing  covenants.  (Bleeker  v.  Smith,  13  Wend.  530-2.) 

Assignee  not  bound  for  covenants  for  a  thing  not  in  esse, 
nor  in  relation  to  personalties.    (Spencer's  Case,  5  Coke,  16.) 

Same,  as  to  covenants  of  a  thing  not  in  esse,  Tallmow  v. 
Coffin,  4  Comst.  136  )     Same.    (2  Piatt  Leases,  401,  405-6.) 

An  assignee,  if  whole  term  is  gone.  (Smiley  v.  Van  Winkle, 
6  Cal.  106.) 

Not  demisable  property — 'So  lease  of  an  office  pertaining 
to  the  administration  of  justice,  as  the  custody  of  prisoners, 
or  marshal,  to  heirs  and  assigns.  (1  Piatt,  25-6,  note  y; 
Reynolds'  Case,  9  Coke,  174;  Sutton's  Case,  6  Mod.  57;  Ellis 
V.  Audle,  2  Lev.) 

Neither  successor  nor  executor  of  Warden  of  State  prison 
corapellod  to  prosecute  suit  commenced  by  him  before  his 
death.  None  but  a  successor  can  have  any  relation  to  the 
contract  under  the  statute.     (Bradford  v.  Eeese,  3  Pick.  18.) 

Not  a  lease,  but  a  contract — Ouster  of  plaintiff  under  a 
contract  to  repair  mill  and  keep  it  till  profits  pay  for  the  work, 
not  a  lease,  and  defencjant  not  liable  as  landlord  in  forcible 
entry.    (People  v.  Gibbs,  24  Wend.  200-2.) 

Definition  of  a  lease.   (Jackson  v.  Harrison,  6  Cow.  327-6.) 
Same.    (1  Piatt,  9.) 
[443]      *A  contract  to  let  rooms  in  a  boarding  house,  and 
for  board  and  lodging,  not  a  tenancy.  (Wilson  v.  Mar- 
tin, 1  Denio,  664-5.)     See  above.     (Bradford  v.  Eowe,  3 
Pick.  18.) 

An  interest  in  half  the  crops  no  tenancy,  nor  partnership. 
(Aikeh  v.  Smith,  21  Vt.  180;  Putnam  v.  Wise,  1  Hill,  246-7.) 

Limitations  to  authority  of  public  agents  in  making  con- 
tracts— Leasing  prison  by  agent  of  State  prison,  without 
giving  tlie  notice  required  by  statute,  void,  and  no  action 
can  be  sustained  against  the  agent.     (1  Manning,  438.) 

Crockett  &  Crittenden,  for  Eespondents. 

I.    The  act  of  the  twenty-first  of  March,  1856,  is  not  void. 
1.    The  act  did  not  create  any  debt  or  liability  for  the 
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amount  of  the  appropriation  within  the  meaning  of  the  Con- 
stitution. 

The  case  is  not  within  the  principle  of  the  decisions  in  the 
People  V.  Johnson,  6  Cal.  499,  and  Nougues  v.  Douglass,  7 
Id.  65. 

The  history  of  this  contract  demonstrates  the  distinction. 
The  $10,000  per  month  was  for  a  long  time  paid,  and  no  debt 
was  contracted.  Then  the  State  seized  the  State  prison,  and 
now  denies  that  there  exists  any  liability  on  the  contract,  in- 
sisting that  the  other  party  did  not  perform,  and  that  there- 
fore no  liability  accrued  on  her  part. 

The  error  in  the  reasoning  of  the  Attorney-General  seems 
to  us  to  be  in  supposing  that  no  appropriation  or  provision 
for  the  payment  of  money  could  be  made,  whether  to  take 
eflfect  presently  or  at  any  future  time,  when  there  existed,  at 
the  time  of  the  passage  of  the  law  making  the  appropriation 
or  provision,  an  indebtedness,  on  the  part  of  the  State,  ex- 
ceeding $300,000  in  amount,  and  this,  though  both  the  ser- 
vices and  consideration  from  which  the  payment  was  to 
come,  were  to-be  then,  or  at  a  future  period,  rendered  or 
performed.  It  must  be  borne  in  mind  that  this  service  was 
necessary  to  the  support  of  the  Government,  and  one  of  its 
ordinary  sources  of  expenditure;  that  the  Government  is  just 
as  much  bound  to  support  its  convicts  as  its  officers;  that  the 
salary  of  the  Governor,  or  the  Judge,  is  not  more  properly 
or  necessarily  a  governmental  charge  than  the  food,  cloth- 
ing, and  safe  keeping  of  its  crimiuals.  If,  then,  the  passage 
of  a  law  fixing  the  price  to  be  paid  •  for  keeping  the  pris- 
oners— the  keeping  and  the  payment  for  it  being  future 
acts — be  a  debt  in  the  sense  of  the  Constitution,  what  be- 
comes of  the  salary  of  the  Attorney- General,  of  the  Judges, 
or  Governor,  fixed  by  law — the  indebtedness  of  the 
State,  at  the  time  of  such  fixing,  being  *beyond  the  [444J 
constitutional  limit?  Nay,  what  becomes  of  all  salaries 
of  all  officers,  or  of  the  compensation  of  the  members  of  the 
Legislature?  If  the  doctrine  contended  for  be  true,  it  logic- 
ally follows  that  no  salaries  or  compensation  can  ever  be 
provided  beforehand,  for  future  services,  when  the  State  is 
in  debt— as  she  now  is — over  1300,000  of  unprivileged  in- 
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debtedness;  for  the  reasoning  is,  that  such  future  compen- 
sation is  a  debt,  and  that  the  consideration  for  it  being  in 
the  nature  of  a  contract,  the  creation  of  the  contract  amounts 
to  the  creating  of  the  debt.  But  the  mistake  of  the  argu- 
ment would  be  readily  detected  when  an  attempt  was  made 
to  apply  it  in  the  instances  cited.  It  would  be  readily  an- 
swered, in  the  case  of  a  Judge  elected  for  six  years,  in  this 
wise.  The  Judge  would  say:  " Tou  merely  agree  to  give  me 
so  many  dollars  when  I  earn  them;  you  do  not  owe  them 
until  I  perform  the  services,  or  the  time  elapses  within  which 
I  am  to  perform  them.''  The  Legislature  is  bound  to  make 
the  appropriation  according  to  the  law  in. force,  but  no  debt 
is  created.  There  is,  indeed,  a  state  of  things  provided  for, 
out  of  which  a  debt  or  charge  may  arise.  Whether  this  be 
by  contract  made  with  the  Judge,  or  implied,  is  immaterial. 
The  State  does  not  owe  the  Judge  the  six  years'  salary;  he 
may  never  earn  it;  he  may  die  or  resign  the  next  day;  but  if 
he  does  not  resign,  but  serves  as  Judge,  then  the  appropria- 
tion follows,  and  he  receives  the  money.  So  in  this  case, 
the  lessee  never  could  have  claimed  of  the  State,  at  any  one 
time,  $600,000 — the  aggregate  of  all  the  instalments.  At  the 
time  of  making  the  contract,  and  by  force  of  the  contract, 
he  was  entitled  only  to  draw  money  as  the  periods  for  pay- 
ment occurred.  If  he  had  died,  or  refused  to  go  on  with  the 
contract,  his  sureties,  or  he — ^as  the  case  may  be — ^might  have 
been  liable  on  his  bond,  indeed,  but  he  or  his  representatives 
could  have  recovered  nothing  afterward.  Why?  Because 
then  the  State  owed  him  nothing.  He  had  placed  himself 
in  such  a  position  as  that  the  State  might  have  owed  him, 
and  having  the  money  in  the  Treasury  would  have  been 
bound  to  pay  him;  but  still,  as  in  the  case  of  a  salaried  offi- 
cer, it  was  not  a  debt  until  the  time  arrived,  and  the  event 
happened.  The  State  cannot  be  considered  as  incurring  a 
debt  for  current  expenses,  when  it  has  the  money  to  pay;  if 
so,  it  has  been  incurring  debts  all  along,  to  all  of  the  officers. 
Every  appropriation,  in  this  sense,  supposes  a  debt — an  ob- 
ligation to  pay  money — but  this  obviously  was  not  the  mean- 
ing of  the  Constitution.  We  presume  there  would  be  no 
objections^  on  constitutional  grounds,  to  the  first  Legislature. 
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passing  a  law  providing  for  the  payment  of  the  ex- 
penses of  the  ^Government  ten  years  in  advance — the  [445] 
appropriation  taking  effect  when  there  was  money  in 
the  Treasuiy  to  pay.  But  it  would  hardly  be  contended,  if 
the  bill  had  appropriated  $100,000  per  annum  for  the  support 
of  the  penitentiary,  in  monthly  instalments,  that  there  was  a 
debt  incurred  by  the  State,  any  more  than  fixing  the  salaries 
of  so  many  Judges,  amounting  to  that  sum,  was  a  debt  in- 
curred to  them.  In  order  to  make  the  matter  clearer,  let  us 
suppose  that  the  State  had,  in  1856,  passed  a  law  creating  an 
officer  called  ''Warden  of  the  Penitentiary,"  and  required 
him  to  execute  a  bond  to  discharge  the  duties,  and  fixed  his 
compensation  at  $10,000  per  annum,  payable  monthly,  does 
any  one  doubt  that  he  would  be  entitled  to  that  sum,  or  sup- 
pose that  this  law  would  create  an  unconstitutional  debt? 
But  suppose  it  had  required  a  contract  from  him  to  furnish 
the  prisoners  with  food,  etc.,  and  in  consideration  of  this, 
had  agreed  to  pay  him,  for  five  years,  so  much  money,  pay- 
able monthly,  why  would  this  provision  be  unconstitutional? 
Not,  surely,  on  the  ground  of  contract;  for  the  Constitution 
says  nothing  against  that,  and  the  contract  is  implied,  indeed 
expressed  in  the  appointment — the  contract  is  merely  inci- 
dental to,  and  illustrative  of  the  appropriation.  There  is  no 
reason  or  rule  which  prevents  the  mere  act  of  appropriation 
or  designation  of  the  sum  of  money  to  be  paid,  from  being 
passed  before  the  money  is  in  the  Treasury,  if  it  takes  effect 
only  when  the  money  is  ready  to  meet  it.  If  no  money  was 
in  the  Treasury,  but  expected,  from  taxes  or  income,  to  be 
there  by  a  given  time,  we  do  not  see  why  provision  for  its 
payment  should  not  be  made,  as  well  in  advance  of  its  actual 
receipt  as  at  any  other  time,  if  it  is  only  to  take  effect  when 
received;  and  this  is  the  usual  order  of  procedure  in  other 
States,  if  not  indeed  in  this. 

The  mere  contract,  express  or  implied,  to  pay  money  for 
necessary  expenses,  at  a  future  day,  on  certain  conditions, 
express  or  implied,  for  services  to  be  rendered  or  articles 
furnished,  therefore,  is  not  an  infraction  of  the  constitutional 
provision.  To  make  it  such,  there  must  be  an  absolute 
agreement  to  pay  money  in  any  event,  with  immediate  or  at 
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least  a  fixed  liability  on  the  part  of  the  State  to  pay  it.  This 
was  the  evident  spirit  of  the  Constitution.  Section  eight 
was  not  designed  as  a  restriction  upon  the  power  of  appro- 
priating money,  or  of  disposing  of  property  by  the  Legisla- 
ture. It  was  not  a  mere  police  regulation  as  to  the  time 
when  acts  were  to  be  passed.  It  was  designed  to  prevent 
the  Legislature  running  th^  State  in  debt — to  make,  except 

in  certain  cases,  her  revenues  support  the  Government; 
[446]   but  whether  those  revenues  are  ^appropriated  to-day 

or  to-morrow,  when  in  the  Treasury  or  on  the  way  to 
the  Treasury,  whether  actually  raised  or  expected  to  be 
raised  when  needed,  is  wholly  immaterial.  It  would  be  just 
as  constitutional  to  appropriate  $10,000  for  stationery  to  be 
furnished  the  next  Legislature,  at  the  next  session,  to  be 
paid  out  of  the  next  year's  taxes,  as  to  appropriate  it  out  of 
the  money  now  in  the  Treasury;  and  a  contract  to  furnish  it 
then  at  certain  rates,  to  be  then  paid  for,  would  seem  to  be 
legitimate.  So  it  was,  in  like  manner,  perfectly  constitu- 
tional to  say  that  the  officers  of  the  Government  should  pay 
to  the  lessee  of  the  State  prison  so  many  dollars  for  taking 
care  of  the  penitentiary  in  the  year  1858,  as  it  was  consti- 
tutional to  say  that  the  officers  of  the  Government  should 
pay  to  the  physician  of  the  insane  asylum  so  much  money 
for  taking  care  of  the  insane  for  the  same  period.  The  con- 
tract, though  dated  in  the  present,,  was  to  be  performed  in 
the  future;  and  the  money  to  be  paid  was  not  a  debt 
until  the  time  came,  and  the  event  happened,  upon  which 
pajTnent  depended;  and  when  the  sum  designated  became 
due  by  the  act,  the  money  was  in  the  Treasury  and  subject 
to  the  law,  and  no  debt  existed  against  the  State,  any  more  than 
in  the  case  of  any  salary  of  physician,  Judge,  or  Governor. 

Suppose  the  State  prison  were  taken  possession  of  by  the 
State,  and  conducted  under  its  management  and  direction, 
could  not  the  State  order  contracts  for  supplies?  Could  not 
she  employ  wardens,  attaches,  servants,  etc.,  and  incur  the 
usual  liabilities  for  future  services  and  current  charges  in 
advance  of  a  revenue  to  meet  them?  Indeed,  if  the  argu- 
ment be  pursued  to  its  consequences,  it  would  make  no  dif- 
ference whether  she  had  the  money  on  hand  or  not,  as  there 
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would  still  be  a  debt.  So  the  State  could  make  no  contracts 
for  selling  or  disposing  of  its  property,  or  the  articles  made 
by  convicts,  in  advance  of  their  manufacture,  for  still  the 
law  might  raise  an  obligation  to  refund  or  to  pay,  on  failure 
of  compliance*.  It  will  be  seen  that  this  would  make  govern- 
ment almost  an  impracticable  thing,  and  introduce  hopeless 
confusion  into  its  affairs. 

The  Government  cannot  move  without  incurring,  every 
hour,  charges  on  its  Treasury  of  some  sort  or  other;  but  it 
must  be  as  constitutional  to  provide  for  these  in  advance  as 
to  pay  them  subsequently,  and  whether  provision  be  made 
by  a  contract  to  pay  or  an  implied  assumpsit — by  an  appro- 
priation in  advance  or  subsequently — is  the  same  thing. 
These  charges  are,  in  no  constitutional  sense,  debts;  the 
money  is  not  to  be  paid,  therefore  is  not  due  (or  a 
debt)  until  the  service  is  performed,  or  *the  thiug  [447] 
done.  When  it  is  due,  it  is  paid  for  out  of  funds 
already  provided  and  in  the  Treasury:  precisely  as  every 
salary  or  item  of  expenditure  for  the  support  of  Government. 

And  if  this  contract  were  taken  from  the  lessee,  the  Leg- 
islature must  go  on,  and,  in  effect,  make  another  equally  un- 
constitutional; it  must  agree  to  pay  the  warden  or  lessee  so 
much,  which  is  a  contract;  and  then  must  authorize  him,  or 
some  one  else,  to  procure  food,  clothing,  materials,  utensils; 
to  make  contracts  for  buildings  or  repairs,  etc. ;  so  that  the 
only  difference  would  be  to  change  one  contract  with  one 
man  into  a  multitude  of  contracts  with  many  men. 

Let  us  suppose  that  the  State,  instead  of  making  general 
appropriations  for  the  expenses  of  the  several  departments, 
should  provide  for  contracts  in  thiswise:  that  she  should 
agree  to  pay  the  Surveyor-General,  the  Secretary  of  State, 
etc.,  so  much  money,  payable  at  certain  periods,  for  defray- 
ing the  expenses,  etc.,  of  their  respective  offices  —  what 
would  be  the  difference  between  this  and  agreeing  to  pay, 
or  appropriating  in  advance,  so  much  money  for  the  pur- 
poses of  such  departments?  It  would  at  last,  whether  in  the 
form  of  a  contract  or  not,  be  only  providing  for  expenses  of 
Government  in  advance  of  their  payment.  And  so  it  is  in 
resjDcct  to  the  State  prison. 
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To  hold  the  contrary,  is  to  hold  that  the  State  cannot  rent 
a  Capitol  by  contract,  to  be  paid  for  by  the  month,  or  a 
Supreme  Court  room  and  offices;  and  the  Legislature  would 
be  violating  their  oaths  to  authorize,  or  possibly  even  to  pay 
the  sums  necessary  for  these  purposes.  To  such  manifest 
absurdities  does  this  proposition  lead  I  Besides  all  this,  it 
may  be  asked,  if  all  the  indebtedness,  heretofore  existing, 
was  unconstitutional — ^and  therefore  no  State  debt  at  all — 
when  did  the  indebtedness  pass  the  constitutional  limit? 
How  is  it  shown  that  it  was  exceeded  when  this  contract 
was  made? 

2.  But  even  if  the  act  did  create  a  debt  or  liability  in 
violation  of  the  Constitution,  it  would  therefore  only  be  void 
to  that  extent.  It  would  still  be  valid  so  far  as  to  authorize 
the  making  of  the  contract  and  the  transfer  from  the  State 
to  the  lessee  of  the  property  of  the  State,  and  the  custody  of 
the  convicts  and  the  profits  of  their  labor.  The  unconstitu- 
tionality of  the  law  would  only  protect  the  State  against  a 
demand  for  the  money  due  under  the  law,  but  does  not  at  all 
countenance  the  pretension  that  no  right  to  the  possession 
of  the  property  could  arise  under  the  law. 

Strictly  speaking,  the  question  of  the  unconstitu- 
[448]  tionality  of  the  law  *on  this  ground  is  not  involved  in 
this  action,  for  there  is  no  demand  here  made  for  the 
money.  The  State  is  not  seeking  to  relieve  itself  from  a 
liability  for  the  money,  but  only  to  regain  possession  of  the 
property. 

3.  The  labor  of  the  convicts  is  the  legitimate  subject  of 
contract.  Conviction  and  imprisonment  create  a  constitu- 
tional involuntary  servitude  —  in  other  words,  slavery. 
If  the  State  can  hire  the  labor  of  a  convict  for  a  single 
moment,  it  can  do  so  for  five  years.  It  is  the  exercise  of 
that  power  of  disposition  which  of  necessity  exists  in  the 
State,  and  it  is  purely  a  matter  of  legislation  how  it  shall  be 
exercised.  The  State  is  entitled  to  the  profits  of  the  labor 
of  convicts,  and  it  is  for  the  Legislature  alone  to  determine 
how  that  profit  shall  be  derived.  The  practice  of  almost 
every  State  in  the  Union  confirms  this,  and  it  was  never 
before  denied. 
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II.  The  Commissioners  did  not  exceed  their  authority  by 
procuring  the  release  of  the  claims  of  Woods  and  Estill. 
They  kept  within  the  limit  of  their  power  and  made  a  better 
bargain  for  the  Stats  than  was  anticipated. 

Even  if  the  Commissioners  had  exceeded  their  authority, 
the  State  is  estopped  from  alleging  it  after  so  long  a  time  has 
elapsed,  and  after  the  contract  has  been  in  part  performed 
on  both  sides.  The  State  has  acquiesced  in  and  affirmed  the 
contract,  with  full  knowledge  of  its  terms. 

III.  The  assignment  of  the  contract  did  not  avoid  it. 
The  law  gave  the  Commissioners  power  to  make  a  lease  in 

the  usual  form.     Every  lease  is  assignable,  unless  there  be 
express  words  of  restriction. 

The  assignee,  whether  named  or  not,  is  bound  by  all  the 
covenants  running  with  the  land. 

Whether  assigned  or  not,  the  State  has  the  security  it 
chose  to  take.  If  it  did  not  choose  to  bind  the  assignee,  it 
cannot  complain. 

Every  lessee  ha3  the  right  to  sub-let  unless  restrained  by 
his  lease.  McCauley  is  merely  a  sub-lessee.  (Taylor's 
Landlord  and  Tenant,  279.) 

Notwithstanding  the  assignment,  the  State  may  enforce 
the  contract  against  Estill.  That  it  cannot  do  so  against 
McCauley  is  no  ground  upon  which  it  can  ask  relief.  It  is 
the  result  of  its  own  contract,  and  no  doubt  the  contingency 
of  an  assignment  was  in  view  when  the  lessee  was  required 
to  give  bond  in  the  sum  of  $200,000.  The  State  holds  that 
security,  in  addition  to  the  personal  responsibility  of  the 
lessee. 

*To  ask  relief  because  under  the  contract  there  are  [449] 
certain  covenants  on  the  part  of  the  lessee  which 
would  not  bind  the  assignee,  or  because  none  of  the  cove- 
nants bind  McCauley  as  sub-lessee,  is  to  ask  the  Court  to 
relieve  the  State  from  its  contract,  merely  because  the  usual 
incidents  and  consequences  of  such  a  contract  are  found  to 
follow,  from  its  execution,  or  because  the  contract  did  not 
contain  unusual  restrictions  upon  the  lessee,  which  might 
perhaps  have  been  advantageous  to  the  State. 

lY.    The  death  of  Estill  did  not  terminate  the  contract. 
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It  would  be  as  rational  to  contend  that  a  lease  for  years  of 
land  and  slaves  made  by  one  individual  to  another,  would 
determine  on  the  death  of  the  lessee. 

y.  If  the  contract  be  valid,  the  alleged  breaches  do  not 
entitle  the  State  to  rescind  it. 

1.  Because  the  right  to  abandon  a  contract  vests  only  in 
the  party  who  has  been  guilty  of  no  default.  (Chitty  on  Cont. 
G36.)  And  the  State  was  in  default  by  not  paying  the  money 
according  to  the  terms  of  the  contract. 

2.  Because  the  application  is  too  late.  When  a  right  of 
rescission  exists,  it  must  be  exercised  within  a  reasonable 
time.  (Chitty  on  Cont.  and  Cases,  636;  Ayers  v.  Mitchell, 
3  Sm.  &  M.  683;  Mason  v.  Bovet,  1  Den.  74;  Story  on  Cont. 
sec.  844,  c.) 

3.  Because  the  contract  has  been  in  part  performed,  and 
the  parties  cannot  be  restored  to  their  original  position. 
The'riglit  of  rescission  can  never  be  exercised  under  such 
circumstances.  (Story  on  Cont.  sec.  844,  a;  Chitty  on  Cont. 
636,  a;  2  Parsons  on  Cont.  191-2-3;  .Voorhees  v.  Earl,  2 
Hill,  288;  Hunt  v.  Silk,  5  East,  449;  Mason  v.  Bovet,  1  Den. 
69-74;  Beed  v,  Blandford,  2  Young  &  J.  278;  Tump.  Co.  v. 
Commonwealth,  2  Watts,  433.) 

4.  One  who  asks  equity  must  do  equity.  The  complaint 
shows  that  there  is  money  due  to  the  defendants  on  the  con- 
tract; yet  there  is  no  oflFer  to  pay  it,  nor  any  offer  to  return 
what  was  received  when  the  contract  was  entered  into.  This 
would  be  essential  to  any  relief  being  given  to  the  plaintiff. 
(1  Story  Eq.  sec  301;  Fanning  v.  Dunham,  5  Johns.  Ch.  142; 
17  Johns.  57.) 

Field,  C.  J.,  delivered  the  opinion  of  the  Court — Cope,  J„ 
concurring. 

On  the  twenty- first  of  March,  1856,  an  act  was  passed 
[450]  creating  a  *Board  of  State  Prison  Commissioners,  and 
constituting  the  Lieutenant  Governor,  the  Controller, 
and  the  Treasurer  of  the  State,  such  Commissioners.  By 
the  act,  the  Commissioners  were,  among  other  things,  re- 
quired to  lease  the  State  prison  grounds  and  property,  to- 
gether with  the  convict  labor,  for  a  period  of  five  years,  at  a 
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price  not  exceeding  $15,000  a  month;  and  to  provide,  in  any 
contract  made  by  them,  for  the  erection,  at  the  expense  of 
the  lessee,  of  such  buildings  and  improTements  upon  the 
property  leased  as  would  conduce  to  the  convenient  and  safe 
keeping  and  working  of  the  convicts,  and  to  take  from  the 
lessee  a  bond  in  the  penal  sum  of  $200,000,  with  two  or  more 
good  and  sufficient  sureties,  to  be  approved  by  the  Board, 
conditioned  for  the  faithful  performance  of  his  contract. 

Under  this  act,  and  assuming  to  be  governed  by  its  pro- 
visions, the  Commissioners,  on  behalf  and  in  the  name  of 
the  State,  on  the  twenty-sixth  of  March,  1856,  entered  into 
an  indenture  of  lease  with  James  M.  Estill,  by  which,  in  con- 
sideration of  the  covenants  and  agreements  contained  therein 
on  his  part,  tlie  State  granted  and  demised  to  him  and  his 
assigns,  for  the  period  of  five  years  from  that  date,  the  prison 
grounds  and  property,  together  with  the  labor  of  all  the  con- 
victs then  in  the  prison,  or  who  might  be  confined  therein 
during  the  continuance  of  the  lease,  and  agreed  to  pay  to 
him  the  sum  of  $10,000  a  month;  and  the  said  Estill,  on  his 
part,  covenanted  and  agreed,  in  consideration  of  such  lease, 
and  the  payment  of  such  monthly  sum,  to  receive  and  take 
charge  of  the  convicts  then  confined  in  the  prison,  or  who 
might  be  thereafter  confined  during  the  said  period;  and  to 
provide,  under  the  direction  of  the  Commissioners,  the 
necessary  overseers,  guards,  and  employes  for  the  prison, 
and  to  furnish  the  convicts  with  suitable,  proper,  and  whole- 
some food,  drink,  clothing,  and  medical  attendance,  and  to 
treat  them  humanely,  and  with  all  the  kindness  consistent 
with  their  security  and  safety;  and  to  erect  such  buildings, 
prisons,  and  walls,  and  to  make  such  other  improvements  on 
the  premises,  as  would  conduce  to  the  convenient  and  safe 
keeping  of  the  convicts;  and  to  use  due  diligence  for  the 
capture  and  recovery  of  such  as  might  escape,  and  to  pay 
reasonable  rewards  for  their  apprehension  and  return.  The 
lessee  also  further  covenanted  and  agreed,  for  the  same  con- 
sideration, to  release,  and  by  the  instrument  did  release,  all 
claims  against  the  State  of  California,  whether  legal  or 
equitable,  which  he  held,  arising  from  his  former  connection 
with  the  State,  as  the  lessee  of  the  prison  and  convict  labor, 
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[451]  or  for  property  or  materials  sold  to  or  *Used  by  the 
State  oflScers  or  employes  of  the  prison  for  the  State; 
and  also,  a  claim  for  $48,800  for  property  purchased  by  the 
State  Prison  Directors,  or  other  State  officers,  from  Archi- 
bald Wood,  and  to  hold  the  State  harmless  from  snch  claim; 
and  also,  a  claim  for  two  million  and  two  hundred  thousand 
bricks,  purchased  by  the  State  Prison  Directors,  and  used  in 
the  construction  of  the  prison  walls. 

It  was  also  stipulated  by  the  contract,  that  simultaneously 
with  its  execution,  and  prior  to  its  taking  effect,  the  lessee 
should  execute  to  the  State  a  bond  in  the  penal  sum  of 
$200,000,  with  responsible  sureties,  to  be  approved  by  the 
Commissioners,  conditioned  for  the  faithful  performance  of 
the  duties  and  obligations  of  the  contract,  and  the  law  au- 
thorizing the  same;  and  that  new  or  additional  bonds  might 
be  required,  if,  from  any  reason,  the  Commissioners  should 
deem  the  bond  or  bonds  taken  insufficient. 

Immediately  upon,  the  execution  of  this  lease  and  contract, 
Estill  took  possession  thereunder  of  the  prison  grounds  and 
jiroperty,  and  of  the  convicts  confined  in  the  prison;  and 
continued  in  such  possession  until  the  fourteenth  of  May, 
1857,  when  he  transferred  and  assigned  to  McCauley  all  his 
interests,  rights,  and  privileges  under  the  contract,  until  the 
twenty-sixth  of  February,  1861,  with  the  exception  of  the 
right  to  draw  one-half  of  the  monthly  sum  stipulated  to  be 
paid  by  the  State,  the  lessee  reserving  to  himself  that  right. 

On  the  twelfth  of  January,  1859,  Estill  transferred  and 
assigned  to  the  defendant,  Tevis,  all  his  remaining  interest 
in  the  contract,*  and  in  and  to  all  moneys  then  due,  or  which 
might  thereafter  become  due  on  account  thereof. 

From  the  time  Estill  took  possession,  until  the  twenty-sixth 
day  of  December,  1857,  warrants  for  the  monthly  instalments, 
payable  under  the  contract,  were  drawn  by  the  Controller 
upon  the  Treasurer  of  the  State,  and  delivered  to  the  lessee 
or  his  assignee.  The  complaint  alleges,  that  up  to  the  period 
of  the  assignment  to  McCauley,  the  State  complied  with  the 
contract,  so  far  as  to  [)ay  to  the  lessee  the  sum  of  $10,000  a 


«  See  note  at  foot  of  page  25,  toI.  16  Cal.  Beporta. 
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month;  and  that  the  amount  of  1210,000  in  all  has  been 
paid  upon  the  contract.  This  amount  brings  the  monthly 
payments  to  the  twenty-sixth  of  December,  1857.  As  to 
these  allegations  of  payment,  the  answer  avers,  that  on  the 
twenty-first  of  April,  1856 — within  one  month  after  the  con- 
tract was  made — an  act  of  the  Legislature  was  passed,  pro- 
hibiting the  Treasurer  of  the  State  from  paying  any  money 
for  the  redemption  of  Controller's  warrants,  bearing 
date  prior  to  the  *first  of  January,  1857,  or  of  a  later  [452] 
date,  drawn  for  any  indebtedness  which  accrued  prior 
thereto;  and  that  on  the  nineteenth  of  the  same  month,  an 
act  was  passed  providing  that  all  such  warrants  should  be 
funded  and  bonds  of  the  State,  payable  on  the  first  of  July, 
1875,  issued  in  lieu  thereof,  (see  laws  of  1856,  chaps.  137  and 
149);  that  under  the  authority  of  these  acts,  the  Treasurer 
refused  to  pay  the  warrants  issued  to  Estill  previous  to  the 
first  of  January,  1857,  and  in  order  to  provide  the  means  of 
keeping  and  maintaining  the  prison,  Estill  was  obliged  to 
sell  them  in  the  market,  or  have  them  exchanged  for  the 
bonds  of  the  State,  and  to  sell  the  bonds;  and  that  both  the 
warrants  and  bonds  were  greatly  depreciated,  and  he  was 
forced  to  dispose  of  them  at  a  discount  of  from  thirty  to 
fifty  cents  on  the  dollar;  that  after  the  first  of  January,  1857, 
the  warrants  were  not  issued  as  the  monthly  amounts  became 
due,  except  on  one  or  two  occasions,  the  Controller  refusing 
to  issue  them  until  there  was  money  in  the  Treasury;  and 
that  Estill,  previous  to  the  assignment,  and  McCauley  after- 
wards, were  forced  to  sell  their  demands  for  the  monthly 
payments,  allowed  by  the  Board  of  Examiners,  at  a  heavy 
discount.  Since  the  twenty-sixth  of  December,  1857,  no 
warrants  have  been  issued  for  any  of  the  monthly  instal- 
ments, nor  have,  any  payments  been  made  on  the  contract, 
but,  on  the  contrary,  the  payments  have  been  expressly  re- 
fused. 

On  the  twenty-sixth  of  February,  1858,  an  act  was  passed 
authorizing  and  empowering  the  Governor  of  the  State,  and 
in  fact  making  it  his  duty,  through  such  agent  or  agents  as 
he  might  appoint,  to  take  immediate  possession  of  the  State 
prison  and  grounds,  together  with  all  the  property  of  the 
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State  thereili  situated;  and  to  assume  the  custody,  control, 
and  management  of  the  State  prison  convicts  therein  con- 
fined, or  to  be  therein  confined,  and  thereafter  to  continue 
the  possession  of  the  property,  and  the  control  of  the  con- 
victs, until  further  provided  by  law.  At  this  time,  McCauley 
was  in  the  peaceable  possession  of  the  property  and  convicts, 
but  the  Governor,  believing  the  act  to  be  constitutional  and 
binding  upon  him,  proceeded  and  took  forcible  possession 
of  the  premises,  ousted  McCauley  therefrom,  and  retained 
possession  until  restitution  was  made  by  a  regular  judgment, 
rendered  in  judicial  proceedings,  instituted  by  McCauley 
against  him  and  others.  This  Court,  in  considering  the 
judgment  on  appeal,  held  that  the  validity  of  the  lease  could 
not  be  tried  in  an  action  of  forcible  entry  and  detainer,  and 

that  McCauley  could  not  be  deprived  of  the  advan- 
[453]   tages  resulting  ^from  the  possession  of  the  premises, 

by  a  forcible  ouster,  under  any  legislative  enactment; 
that  if  the  lease  were  valid,  there  was  in  him  a  property 
which  could  not  be  divested  for  public  use,  without  just 
compensation;  and  if  it  were  invalid,  it  still  gave  a  color  of 
title,  and  took  from  his  possession  the  character  of  intrusion 
without  claim  of  right,  which  alone  the  Gorernment  could 
remedy  by  force. 

On  the  twenty-sixth  of  April,  1858,  which  was  after  the 
seizure  by  the  Governor  and  the  dispossession  of  McCauley, 
and  before  any  legal  proceedings  for  the  recovery  of  the 
premises  were  taken,  an  act  was  passed,  entitled  **  An  Act  to 
authorize  the  settlement  of  the  accounts  of  James  M.  Estill 
and  John  F.  McCauley,  arising  out  of  State  prison  maters" — 
by  which  the  Governor,  Controller,  and  Secretary  of  State 
were  constituted  a  Board  of  Commissioners,  with  power  to 
examine,  audit,  and  allow  any  and  all  claims,  legal  or 
equitable,  of  Estill  and  McCauley  or  either  of  them  (except 
only  one  of  McCauley's)  arising  out  of  any  matters  connected 
with  the  State  prison;  and  for  that  purpose  to  take  evidence, 
and  to  hear  counsel  for  or  against  any  such  claim.  The 
claim  excepted  was  one  of  $20,000,  preferred  by  McCauley 
for  keeping  the  prison  from  December  26th,  1857 — the  period 
to  which  the  State  had  made  the  monthly  j)ayments — up  to 
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March  2cl,  1858,  the  day  on  which  he  was  forcibly  dispos- 
sessed by  Governor  Weller  and  others.  The  act  provided, 
that  the  award  of  the  Board  should  be  in  writing,  and  be 
final  and  conclusive  between  the  State  and  Estill  and  Mc- 
Cauley;  and  when  it  was  filed  with  the  Secretary  of  State,  it 
should  be  the  duty  of  the  Controller  to  draw  his  warrant  on 
the  Treasurer  in  their  favor  for  the  amounts  awaided  to  them 
respectively — provided,  they  executed  and  delivered  to  the 
Board,  before  receiving  such  warrants,  full  and  complete 
releases  of  all  their  claims  against  the  State,  arising  out  of, 
or  in  connection  with  the  State  prison,  with  the  exception  of 
the  claim  above  mentioned  of  120,000,  preferred  by  Mc- 
Cauley;  and  provided,  they  first  made  a  good  and  sufficient 
fee-simple  title  to  the  site  of  the  premises  upon  which  the 
buildings  stood,  in  front  of  the  east  wall  of  the  prison.  For 
the  payment  of  the  amounts  awarded,  the  act  appropriated 
and  set  apart  the  sum  of  $75,000.  To  this  act  neither  Estill 
or  McCauley  ever  paid  any  attention.  They  never  consented 
to  the  appointment  of  the  Commissioners,  or  presented  any 
claims  to  them.  They  rested  upon  the  validity  and  legality 
of  the  contract,  and  denied  the  right  of  the  State  to  with- 
draw from  its  obligations;  asserting  at  the  same  time,  that 
their  claims,  exclusive  of  the  one  excepted  by  the  act, 
*greatly  exceeded  the  sum  appropriated  for  their  pay-  [454] 
ment;  and  that  they  neither  possessed  or  had  control 
of  the  title  to  the  premises  which  the  act  required  them  to 
make  to  the  State,  as  a  condition  precedent  to  any  payment. 

On  the  nineteenth  of  April,  1859,  an  act  was  passed  to 
condemn  and  appropriate  to  the  use  of  the  State  the  interest 
of  Estill  and  his  assigns  in  the  State  prison  grounds  and 
property,  but  owing  to  some  question,  it  is  believed,  as  to 
the  constitutionality  of  its  most  material  provisions,  no  pro- 
ceedings were  taken  under  it  on  behalf  of  the  State. 

In  July  following,  the  present  suit  was  instituted.  Its 
object  is  to  obtain  a  cancellation  of  the  lease  and  contract 
with  Estill,  and  tlie  assignment  thereof,  and  a  surrender  of 
possession  to  the  State  of  the  prison,  grounds,  and  property 
pertaining  thereto,  and  of  the  convicts.  Other  relief,  by 
way  of  injunction  against  threatened  legal  proceedings  of 
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the  defendants,  and  by  the  appointment  of  certain  directors 
or  receivers,  to  take  charge  of  the  property  and  convicts 
pending  the  action,  is  also  sought,  but  these  matters  are  only 
incidental  to  the  other  objects  of  the  bill. 

To  maintain  the  action  and  obtain  the  decree  prayed,  the 
plaintiff  alleges  and  relies  upon  several  grounds :  1st.  The 
unconstitutionality  of  the  Act  of  March  21st,  1856,  directing 
a  lease  of  the  prison  and  convicts.  2d.  The  want  of  author- 
ity in  the  Commissioners,  even  if  the  act  were  constitutional, 
to  make  the  lease  and  contract  in  question.  3d.  The  defect- 
ive execution  of  the  contract,  the  same  being  signed  by  the 
Commissioners  in  their  individual  names,  and  not  in  the 
Kiame  of  the  State.  4th.  The  forfeiture  of  the  lease  and 
contract,  by  the  assignment  to  McCauley;  and  5th.  A  failure 
on  the  part  of  the  lessee  and  his  assigns,  to  perform  the 
covenants  and  agreements  of  the  lease. 

1.  The  unconstitutionality  of  the  Act  of  March  21st,  1856, 
is  asserted  on  two  grounds:  1st,  that  it  appropriated  the  sum 
of  $600,000,  and  thus  created  a  debt  or  liability  against  the 
people  of  the  State,  exceeding  the  limit  prescribed  by  the 
eighth  article  of  the  Constitution;  and  2d,  that  it  authorized 
a  transfer  of  the  convicts  to  private  individuals,  and  a  lease 
of  the  labor  of  future  convicts,  which  was  beyond  the  power 
of  the  Legislature. 

The  contract  provides  for  the  payment  of  ten  thousand 
dollars  a  month,  and  the  act  appropriates  this  sum  per  month. 
The  appropriations  are  to  take  effect,  and  the  services  are  to 
be  rendered  in  future.  Until  the  services  are  ren- 
[455]  dered,  there  can  be  no  debt  on  the  part  of  the  *State. 
The  lessee  could  not  have  claimed,  at  any  time  after 
the  making  of  the  contract,  the  aggregate  of  all  the  monthly 
instalments — because  the  State  never  owed  him  that  amount. 
The  State  only  became  indebted  as  the  services  were  each 
month  performed.  The  aggregate  amount  of  the  salaries  of 
the  Judges  of  the  Supreme  Court,  and  of  the  several  Dis- 
trict Courts  of  the  State,  will  exceed,  during  the  period  of 
six  years  for  which  they  are  elected,  the  limit  of  three  hun- 
dred thousand  dollars  fixed  by  the  Constitution,  and  yet  it 
will  hardly  be  contended  that  an  act  of  the  Legislature  ap- 
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propriating  the  money  for  their  salaries,  as  they  respectively 
became  due,  would  be  for  that  reason  unconstitutional.  Yet 
the  argument  of  the  Attorney-General  is  as  applicable  in  the 
one  case  as  in  the  other.  The  support  of  the  convicts  is  as 
much  the  duty  of  the  State  as  to  provide  for  the  salaries  of 
her  officers.  It  constitutes  one  of  the  ordinary  sources  of 
the  State's  expenditures,  and  a  law  authorizing  a  contract 
for  keeping  the  prisoners  at  a  fixed  price — -the  payment  and 
the  services  being  future  acts — is  no  more  in  conflict  with 
the  Constitution  than  the  law  fixing  the  salaries  of  the 
Judges  and  other  officers  of  the  Government,  and  providing 
for  their  payment  from  the  Treasury  of  the  State.  The 
eighth  article  was  intended  to  prevent  the  State  from  run- 
ning into  debt,  and  to  keep  her  expenditures,  except  in  cer- 
tain cases,  within  her  revenues.  These  revenues  may  be 
appropriated  in  anticipation  of  their  receipt  as  effectually  as 
when  actually  in  the  Treasury.  The  appropriation  of  the 
moneys,  when  received,  meets  the  services  as  they  are  ren- 
dered, thus  discharging  the  liiibilities  as  they  arise,  or  rather 
anticipating  and  preventing  their  existence.  The  appropria- 
tion accompanying  the  services  operates  in  fact  in  the  nature 
of  a  cash  payment. 

The  objection  to  the  constitutionality  of  the  act  on  the 
second  ground — that  it  authorizes  the  transfer  of  the  con- 
victs to  private  individuals,  and  a  lease  of  the  labor  of  future 
convicts,  is  untenable.  The  power  over  the  whole  subject 
of  punishment  for  crime  is  vested  in  the  Legislature.  The 
only  limitation  upon  its  exercise  is  the  inhibition  against  the 
infliction  of  cruel  and  unusual  punishments,  which  are  held 
to  mean  those  of  a  barbarous  character,  and  unknown  to  the 
common  law.  The  first  object  of  punishment  is  the  protec- 
tion of  soci()ty;  the  reformation  of  prisoners  is  only  sub- 
sidiary and  incidental  to  this.  Their  conviction  has  subjected 
them  to  a  constitutional,  involuntary  servitude;  and  their 
labor  and  the  proceeds  of  it  belong  to  the  State,  and  may  be 
disposed  of  in  such  way  as  the  Legislature,  in  its  dis- 
cretion, may  determine.  *The  practice  of  leasing  out  [456] 
the  labor  of  convicts  prevails  in  several,  and  as  we  are 
informed,  in  a  majority  of  the  States;  and  the  power  of  the 
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Legislature  to  authorize  contracts  of  this  kind  has  never,  we 
believe,  been  questioned.  The  rights  of  every  lessee  must, 
of  course,  be  subordinate  to  the  right  of  the  Governor  to 
pardon,  and  thereby  discharge  convicts  from  custody;  and 
to  such  modifications  in  the  extent  of  punishment  as  may  be 
made  by  future  legislation. 

2.  Whether  the  Commissioners  did  or  did  not  exceed 
their  authority  in  making  the  contract  in  question,  it  is  un- 
necessary to  determine.  They  were  authorized  to  cpntract 
at  a  price  not  exceeding  fifteen  thousand  dollars  a  month; 
they  made  the  contract  for  ten  thousand  dollars  a  month. 
Had  the  contract  stopped  here,  the  objection  would  not  have 
been  urged.  It  is  the  additional  stipulations  for  releases  of 
claims  against  the  State  which  constitute  the  point  of  objec- 
tion. It  is  said  that  these  claims  entered  into  the  consid- 
eration of  the  contract,  in  fixing  the  sum  of  ten  thousand 
dollars  a  month,  and  that  the  sum  would  have  been  less  but 
for  these  extraneous  matters.  If  this  be  true,  it  is  too  late 
to  raise  the  objection  at  this  day — three  years  after  its  exe- 
cution, and  after  it  has  been  in  part  performed  on  both  sides, 
and  thus  acquiesced  in  and  affirmed. 

3.  The  contract  was  not  defectively  executed  by  the  Com- 
missioners, from  the  fact  that  they  signed  it  with  their  indi- 
vidual names,  and  not  with  the  name  of  the  State.  The  con- 
tract purports,  in  its  body,  to  be  between  the  State,  acting 
by  the  Commissioners,  under  the  Act  of  the  twenty-first  of 
March,  1856,  of  the  one  part,  and  Estill  on  the  other,  and  is 
signed  by  the  Commissioners,  with  the  affix  of  ''Board  of 
State  Prison  Commissioners."  The  instrument  does  not 
purport  to  be  the  act  of  the  Commissioners  alone,  but  the 
act  of  the  State  by  them.  The  State,  by  them,  makes  the 
lease  and  contract,  and  it  is  with  the  State  that  the  lessee 
enters  into  the  covenants  and  agreements  contained  in  the 
indenture. 

The  objection  is  applicable  only  to  contracts  of  a  private 
character,  made  in  cases  of  a  mere  private  agency.  A  dif- 
ferent rule  exists  in  reference  to  contracts  executed  by  agents 
of  the  Government.  "In  such  cases,"  says  Mr.  Justice 
Story,  in  speaking  of  the  liability  of  public  agents,  '*the 
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presumption  prevails  that  the  parties  contract,  not  person- 
ally, but  merely  officially,  within  the  sphere  of  their  appro- 
priate duties.  Thus  a  charter  party,  sealed  and  executed  by 
a  public  officer  in  his  own  name,  but  describing  him- 
self as  acting  in  behalf  of  the  King  *or  Government,  [457] 
for  purposes  connected  with  the  public  service,  has 
been  held  not  to  bind  him  personally,  but  to  be  merely  ob- 
ligatory upon  the  Government.  So  an  indenture,  executed 
between  A  B,  describing  himself  as  *'  Secretary  of  War,"  of 
the  one  part,  and  0  D,  of  the  other  part,  for  a  demise  of 
certain  buildings  for  public  purposes,  and  for  a  certain 
period,  and  containing  a  covenant  on  the  part  of  A  B  to  pay 
the  stipulated  rent  during  that  period,  has  been  held  not  to 
bind  A  B  personally,  but  to  bind  the  Government  alone." 
(Unwin  V.  Wolseley,  1  Term  E.  678;  Macbeath  v.  Haldimand, 
Id.  172;  Hodgson  v.  Dexter,  1  Cranch  E.  345.)  ''Where  a 
contract,"  says  the  Supreme  Court  of  Maine,  in  Stinchfield 
V.  Little,  **is  entered  into,  or  a  deed  executed,  in  behalf  of 
the  Government  by  a  duly  authorized  public  agent,  and  the 
fact  so  appears,  notwithstanding  the  agent  may  have  affixed 
his  own  name  and  seal,  it  is  the  contract  or  deed  of  the  Gov- 
ernment, who  alone  is  responsible,  and  not  of  the  agent." 
(1  Greenl.  231.) 

4.  The  lease  was  not  forfeited  by  the  assignment.  The 
law  authorized  the  Commissioners  to  execute  a  lease,  and 
prescribed  no  specific  form,  and  the  lease  is  in  terms  made 
to  Estill  and  his  assigns  No  objections  to  this  form  of  the 
contract  were  made  at  the  time,  and  it  is  too  late  to  interpose 
them  now,  after  the  contract  has  been  acted  upon  on  both 
sides,  and  been  thus  adopted  and  approved.  The  personal 
liability  of  the  assignor  continued  after  the  asjjignment.  The 
security  of  the  bond  of  two  hundred  thousand  dollars  was 
in  no  respect  impaired  thereby. 

If  it  be  admitted  that  some  of  the  covenants  do  not  bind 
the  assignee,  no  ground  of  relief  can  spring  from  this  cir- 
cumstance. The  State  can  claim  no  greater  exemption  than 
an  individual,  from  the  usual  consequences  of  an  unwise  and 
impolitic  contract. 

5.  It  follows  from  the  views  we  have  expressed,  that  the 
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Act  of  March  21st,  1856,  was  constitutional,  and  that  the 
contract  under  it  was  valid  and  binding  upon  the  State.  It 
only  remains  to  consider  the  alleged  failure  of  the  lessee  and 
his  assignee  to  perform  the  covenants  of  the  lease,  as  fur- 
nishing ground  for  the  equitable  relief  sought  by  the  bill. 
The  breaches  alleged  to  have  been  committed  are  fully  con- 
troverted by  the  answer,  into  which  we  can  look  in  consid- 
ering the  action  of  the  Court  in  refusing  the  preliminary  in- 
junction. As  to  the  demurrer,  we  must  look  to  the  case 
made  in  the  complaint,  and  we  are  clear  that  the  State  is 
not  entitled  to  a  rescission  of  the  contract  upon  her  own 
showing.  In  the  first  place,  she  has  equally  failed  to 
£458]  perform  the  *contract  on  her  part.  She  neglected  to 
make  the  monthly  payments  as  they  became  due,  and 
for  months  previous  to  the  institution  of  the  present  suit, 
she  refused  to  make  any  payments  whatever.  And  the  rule 
is  general,  that  the  right  to  rescind  a  contract  rests  only 
with  the  party  who  is  without  default.  One  party  cannot, 
as  is  well  observed  by  counsel,  violate  the  contract  himself, 
and  then  seek  a  rescission  on  the  ground  that  the  other 
party  has  followed  his  example.     (Chitty  on  Cont.  636.) 

In  the  second  place,  the  contract  has  been  in  part  per- 
formed, and  the  parties  cannot  be  restored  to  their  original 
position.  The  right  of  rescission  cannot  exist  under  such 
circumstances.  How  could  Estill  and  McCauley,  after  being 
in  possession  for  nearly  three  years,  and  performing  valuable 
services,  be  placed  iu  their  previous  condition?  A  contract, 
says  Parsons  in  his  valuable  work,  cannot  be  rescinded  **if 
the  failure  of  the  other  party  be  but  partial,  leaving  a  dis- 
tinct part  as  a  subsisting  and  executed  consideration,  and 
leaving  also  to  the  other  party  his  action  for  damages  for 
the  part  not  performed.  Generally,  no  contract  can  be 
rescinded  by  one  of  the  parties,  unless  both  can  be  restored 
to  the  condition  in  which  they  were  before  the  contract  was 
made.  If,  therefore,  one  of  the  parties  has  derived  any 
advantage  from  a  partial  performance,  he  cannot  hold  this 
and  consider  the  contract  as  rescinded  because  of  the  non- 
performance of  the  residue,  but  must  do  all  that  the  contract 
obliges  him  to  do,  and  seek  his  remedy  in  damages."    (2  vol. 
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191;  Story  on  Cont.,  sec.  844,  a;  Hunt  v.  Silk,  5  East,  449; 
Mason  v.  Bovet,  1  Denio,  69,  74;  Beed  v.  Blaudiord,  2 
Toung  &  J.  278;  Turnpike  Company  v.  Commonwealth,  2 
Watts,  433.) 

In  the  third  place,  the  State  does  not  offer  to  make  resti- 
tution of  the  property  received,  or  pay  the  value  of  tlie 
claims  relinquished  at  the  exe^cution  of  the  contract,  or  to 
pay  what  she  shows  in  the  complaint  remains  due  thereon. 
Such  restitution  and  payment  must  precede  the  right  of  the 
State  to  ask  for  a  rescission.  The  rule  is  universal  and  in- 
flexible, and  rests  upon  natural  justice.  He  who  seeks  equity 
must  do  equity. 

As  indemnity  against  breaches  of  the  contract,  the  law  of 
1856  required  the  execution  of  a  bond  in  the  penal  sum  of 
two  hundred  thousand  dollars,  and  the  contract  expressly 
provides  that  new  and  additional  bonds  may  be  required  of 
the  lessee,  whenever  the  Commissioners  may  deem  those 
taken  insufficient.  It  is  too  late  to  complain  that  other  se- 
curity was  not  exacted  by  stipulations,  or  the  reserva- 
tion of  a  *right  to  reenter  and  resume  the  possession  [459] 
of  the  premises,  and  the  control  of  the  prisoners, 
whenever  the  State  should  deem  such  proceeding  proper. 

Some  of  the  breaches  alleged — such  as  the  neglect  of  the 
lessee  to  furnish  suitable  and  proper  food,  clothing,  and 
medical  attendance  for  the  convicts,  or  sufficient  overseers, 
guards,  and  employes  for  the  prison,  are  urged  with  ill  grace 
by  the  State,  who  has  made  to  the  lessee  and  his  assignee 
the  payments  stipulated,  for  a  part  of  the  time,  only  in  de- 
preciated paper,  and  for  a  part  of  the  time  has  withheld 
such  payments  entirely — thus  depriving  them,  either  partially 
or  wholly,  of  the  means  to  which  they  had  ^  right  to  look  to 
provide  such  food,  clothing,  attendance,  guards,  and  em- 
ployes. Indeed,  the  legislation  disclosed  in  the  pleadings, 
and  to  which  we  ha\e  referred  in  this  opinion,  has  tended  to 
greatly  embarrass  the  lessee  and  his  assignee  in  the  manage- 
ment of  the  affairs  of  the  prison,  and  in  the  discharge  of  the 
obligations  of  the  contract. 

When  the  State  has  complied,  in  good  faith,  with  her  own 
engagements,  it  will  be  time  to  consider  whether  she  can  in* 
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Toke  the  interposition  of  a  court  of  equity  to  cancel  her 
contract  for  breaches  of  its  stipulations  by  the  lessee,  or 
those  who  represent  him. 
Judgment  affirmed. 

Baldwin,  J.,  having  been  counsel  for  Respondents  in  the 
Court  belowy  did  not  sit  in  the  case. 


RAUN  r.  REYNOLDS  et  al.     (Nos.  2754,  2742.)» 

•  FoB£cix>snBE,  Obdeb  of  ConiT. — Under  a  decree  of  foreclosure  and  sale,  H.  had 
come  into  possetulon  of  the  mortgag&d  premises.  Subsequently,  on  appeal  to 
the  Supreme  Court,  the  decree  was  reversed,  with  directions  that  the  sale  under 
it  be  set  aside,  that  defendants  in  the  suit  be  restored  to  the  property  sold,  and 
that  the  Court  below  should  proceed  to  dispose  of  the  case  in  pursuance  of  the 
principles  of  the  opinion.  The  Court  below,  on  filing  the  remittitur,  entered  a 
decree  setting  aside  said  sale,  restoring  defenduits  to  possession,  directing  plain- 
tiff to  deliver  up  possession;  awarding  a  writ  of  restitution,  in  case  of  refusal, 
vacating  the  credit  given  on  the  decree' of  foreclosure— the  plaintiff  having 
bouglit  in  the  property — and  ordering  an  account  of  the  rents  and  profits  of  the 
premises  while  in  the  hands  of  H.,  with  an  injunction  pending  the  account.  JJeld, 
tiiat  tbe  order  by  the  Court  below  for  an  account  of  the  rents  and  profits,  was 
right;  that  the  general  direction  by  this  Court  to  the  Court  below,  to  proceed  in 
pursuance  of  the  principles  of  the  opinion  of  this  Court,  was  mere  formality, 
neither  giving  authority,  nor  limiting  the  power  of  the  Court  below;  that  with- 
out such  directions,  that  Court  could  act  only  in  subordination  to  the  principles 
declared  by  this  Court;  that  the  question  of  rents  and  profits  being  left  open  by 
thid  Court,  indicated  that  it  was  to  be  passed  on  by  the  Court  below;  that  there 
is  no  distinction  as  to  the  right  to  liave  the  corpus  of  the  property  restored  on 
reversal  of  the  decree  under  which  it  was  sold,  and  the  restoring  of  the  rents  and 
profits  received  from  its  use;  and  that  the  restitution  of  both  is  essential  to  mak- 
ing the  party  whole. 

Idem,  AocouNTHfo  fob  Bents  and  Pboftts.— Where  a  party  gets  into  possession 
of  property,  as  a  water  ditch,  under  a  Sheriff's  sale  on  foreclosure  of  a  mortgage, 
and  the  judgment  on  which  such  sale  was  made  is  afterwards  reversed  by  the 
Supreme  Court,  and  restitution  of  the  property  is  ordered,  the  Court  below  may, 
on  motion,  order  such  party  in  possession  to  account,  before  a  referee,  for  the 
rents  and  profits  received  by  him — that  is,  for  the  sales  of  water,  etc.  The  right 
to  such  rents  and  profits  being  clear,  the  Court  will  not,  on  a  mere  question  of 
remedy,  compel  a  direct  suit  for  them. 

Idem.— The  common  law  method,  in  such  cases,  of  an  inquisition  of  damages  by 
a  Sheriff's  jury  on  theVrit  of  restitution,  would  be  impracticable,  in  estimating 


»  Same  case,  11  Cal.  14;  18  Id.  275.  Referred  to,  Kirk  v.  Reynolds,  12  Cal.  99. 
Affirmed,  R-ynolds  v,  Harris,  U  Cal.  676-9. 

*  Jud'^^meu  t  by  default,  relief  granted,  cited,  Lamping  v,  Hyatt>  27  Cal.  102;  Gantier 
r.  EugliAh,  29  Cal.  168. 
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the  rents  and  profits  of  a  water  ditch— involving,  as  tho  inqniry  would,  the  re- 
oeiptd  from  salea  of  water  every  day  for  a  long  ^leriod,  as  also  payments,  expeuues, 
etc.  This  is  in  its  nature  an  equity  proceeding; — at  leat^t,  to  be  disposed  of  accord- 
ing to  equity  practice. 

Idem,  Party  in  Possession  uitder  Sheriff's  Deed. — ^The  party  so  in  po8<«c8sion, 
imder  Sheriif 'd  sale,  is  in  no  better  position  than  if  he  entered  directly  under  the 
mortgage,  to  enforce  which  the  sale  was  made;  and  having  received  tlie  piooeeds 
of  the  property  by  way  uf  sales  of  water,  and  appropriated  the  same  to  his  own 
use,  he  cannot  hold  the  property  bound  by  the  mortgage,  and  at  the  same  time 
refuse  to  give  the  mortgagor  the  benefit  of  the  amounts  so  i*eceived.  In  equity 
ho  is  not  a  purchaser,  but  a  mortgagor;  and  although  the  sale  was  not  bet  ahide 
until  after  the  rc>ceipt  of  the  rent^  and  profits,  still  when  it  was  st-t  aside,  the  or- 
der took  effect  upon  the  relations  of  the  parties  as  they  existed  before  the  sale— 
the  mortgagors  and  mortgagee  have  the  same  rights  they  had  before. 

KoBTGAOB  KOT  Meboed  BY  FoBECiiOscBE. — The  foreclosuro  in  tliis  case  did  not 
mei*go  the  mortgage — at  least,  for  all  the  purposes  of  this  question  as  to  account- 
ing for  the  rents  and  profits.  H.  or  his  assignee  was  as  much  mortgagee  after 
tho  decree  as  before.  The  reversal  of  the  decree  would  not  affect  the  mortgage, 
and  if  H.  had  entered  into  possession  after  tlio  decree,  but  before  auy  sale,  ho 
would  have  been  bound  to  account  for  what  he  received  as  mortgagee.  Possibly 
the  lien  of  the  mortgage  might  have  been  destroyed  by  the  judgment,  but  the 
mortgage  was  not  destroyed,  nor  the  relations  of  the  parties  as  mortgagor  and 
mortgagee. 

Appeal  from  tlie  Eleventh  District. 

I  or  the  facts,  see  tha  opinion  on  the  present  appeal, 
and  also  the  ^opinion  rendered  at  the  January  Term,  [461] 
1860.  In  addition  to  the  decree  of  the  Court  below, 
as  stated  in  the  opinion  herein,  that  Court,  Feb.  22d,  1860, 
ordered  that  all  further  proceedings,  judicial  or  ministerial, 
for  the  collection  or  enforcement  of  the  decree  of  foreclosure 
and  sale  made  Feb.  11th,  1858,  be  enjoined,  po,nding  the 
reference  to  take  the  account  of  rents  and  profits;  and  that 
plaintiffs  show  cause  why  the  amount  of  such  rents  and 
profits  received  by  them  from  time  of  sale  to  date,  should 
not  be  credited  on  the  judgment  against  defendants.  De- 
fendants were  restored  to  possession  of  the  property.  Plain- 
tiff Raun,  and  Harris,  take  two  appeals,  one  from  the  decree 
setting  aside  the  sale,  awarding  restitution,  vacating  the 
credit  upon  the  former  decree  of  foreclosure,  and  appoint- 
ing a  referee  to  take  account  of  rents  and  profits,  the  other 
from  the  order  enjoining  them  from  enforcing  the  original 
judgment  against  defendants,  and  requiring  them  to  show 
cause  w^hy  the  rents  and  profits  shoidd  not  be  credited 
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thereon,  and  also  from '  the   order  directing  the   account. 
Both  appeals  were,  by  consent,  considered  together. 

Eeyden/dcU,  for  Appellant  Harris. 

1.  Although  a  Sheriff's  sale  may  be  set  aside  by  the  sum- 
mary remedy  of  a  motion,  a  party  cannot  be  called  upon  in 
this  form  to  account  for  rents  and  profits;  they  must  be  re- 
covered by  suit.     (Cummings  v.  Noyes,  10  Mass.  433.) 

2.  Equity  has  no  jurisdiction  to  compel  an  account  for 
rents  and  profits,  when  there  is  a  legal  title  to  the  land  and 
no  trust.     (1  Bacon's  Abr.  Accompt,  46.) 

3.  Harris  was  a  purchaser  at  Sheriff's  sale,  and  not  a 
mortgagee  in  possession.  In  this  State,  a  mortgagee  cannot 
acquire  possession  by  virtue  of  the  mortgage.  After  decree 
of  foreclosure,  the  mortgage  is  merged  in  the  decree.  Upon 
the  setting  aside  the  sale,  Harris  occupies  the  position  of 
any  other  purchaser. 

4.  Payment  of  a  judgment  and  decree  cannot  be  predi- 
cated upon  a  claim  for  rents  and  profits,  accruing  under  a 
wrongful  possession  of  land.  They  would  constitute  mere 
Bet-off,  at  most,  and  probably,  not  that;  for  perhaps  the 
remedy  for  their  recovery  rests  in  trespass. 

WinanSy  also  for  Appellant  Harris. 

I.  The  appeal  by  defendants,  which  was  before  this  Court 
at  the  January  Term,  1860,  was  simply  from  the  re- 
[462]  fusal  of  the  Court  below  *to  set  aside  the  sale,  and 
restore  thejn  to  possession;  and  the  decree  of  this 
Court,  reversing  and  remanding  for  judgment,  in  pursuance 
of  the  principles  of  the  opinion,  must  have  application  alone 
to  the  point  of  the  appeal,  to  wit,  setting  aside  the  sale,  and 
restoring  possession.  **The  principles  of  the  opinion"  do 
not  declare  that  defendants  are  entitled  to  possession ;  the 
sale  is  directed  to  be  set  aside,  but  this  does  not  involve  the 
right  to  have  possession  restored.  Title  may  be  in  one,  and 
right  of  possession  in  another.  At  all  events,  Harris  had  a 
right  to  have  an  issue,  as  to  possession,  tendered  him  by  a 
new  suit,  or  by  petition,  or  by  some  proceeding  in  Court. 
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He  was  a  stranger  to  the  record,  and  came  in  as  purchaser 
after  foreclosure  and  sale. 

II.  If  the  foregoing  views  are  incorrect,  still  the  Court 
below  erred  in  making  a  decree  for  the  issuance  of  process 
against  Harris  to  amove  him  from  possession.  Conceding 
the  rule  to  be  that  Courts  of  law  and  equity,  by  their  final 
judgments  and  process,  in  restoring  possession  of  the  realty, 
can  not  only  aflfect  parties,  but  their  privies  also;  still  the 
privity  which  is  subject  to  that  rule  must  have  originated 
prior  to  the  judgment  in  the  case,  and  not  be  one  of  subse* 
quent  occurrence. 

Harris  is  not  a  party  to  this  action,  nor  does  he  occupy 
any  position  of  privity  to  a  party,  which  subjects  him  to  the 
evicting  process  of  the  Court.  The  parties  to  this  suit  are 
Kaun,  as  plaintiff,  and  Kirk  and  Beynolds,  as  defendants. 
Harris  had  no  connection  whatever  therewith,  even  inci- 
dentally, (and  all  the  connection  he  ever  had  has  been 
incidental,)  until  after  the  judgment  had  been  rendered 
herein,  determining  the  indebtedness  to  Baun,  the  plaintiff, 
and  ordering  a  sale,  and  such  sale  had  been  made.  So  far 
as  the  appeal  from  that  judgment  to  this  Court  was  con- 
cerned, Harris  was  no  party  thereto.  It  still  existed  be- 
tween the  original  parties,  and  resulted  in  modification,  not 
reversal. 

Harris  has  never  been  substituted  as  a  party  in  this  cause 
in  place  of  Baun,  and  has  no  connection  whatever  with  the 
judgment  therein,  determining  the  indebtedness  and  direct- 
ing a  sale.  The  very  interest  which  Harris  acquired  in  the 
property  was  purchased  subsequently  to  the  decision  of  this 
cause.  He  cannot,  therefore,  be  affected  by  any  process  is- 
sued herein,  for  the  enforcement  of  the  rights  determined 
by  the  judgment.  If  he  occupies  any  position  at  all  adverse 
to  the  rights  of  the  defendants,  it  is  that  of  a  trespasser, 
who  only  can  be  reached  by  the  appropriate  legal  remedies. 
As  against  him,  defendants  have  no  equitable  rights  what- 
ever which  belong  to  this  suit,  are  involved  in  its  issues,  or 
enforceable  by  its  process.  In  the  analogous  case  of 
^proceedings  in  ejectment,  the  judgment  is  only  evi- '  [463] 
deuce  of   a  right  to  enter  as  between  parties  and 
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privies,  and  can  only  be  enforced  to  that  extent  by  process. 
(Jackson  v.  Haviland,  13  Johns.  234;  ELirkshaw  v.  Thompson, 
4  Johns.  Ch.  609.) 

III.  The  Court  below  erred  in  directing  the  issuance  of  a 
writ  of  restitution;  and  a  writ  of  restitution  having  been 
issued,  and  defendants  placed  in  the  possession  thereunder, 
the  whole  proceeding  is  void  and  should  be  set  aside. 

It  was  the  former  rule  upon  a  bill  of  foreclosure,  that  the 
plaintiff  not  being  in  possession,  the  Court  would  not  put 
him  in  possession,  but  left  him  to  his  action  of  ejectment. 
(Sutton  V.  Stone,  2  Atk.  101.)  This  rule,  however,  was  re- 
laxed subsequently,  to  the  extent  that  when  the  defendant 
refused  to  deliver  possession,  the  Court  would  issue  an  in- 
junction to  enjoin  delivery,  and  on  proof  of  service  of 
injunction,  and  refusal  to  comply,  then  issue  its  writ  of 
assistance.  (Kirshaw  v.  Thompson,  4  Johns.  610;  Valentine 
V.  Teller,  1  Hop.  422.) 

Now,  the  Court  of  Chancery  has  no  other  means  of  enforc- 
ing a  decree  for  delivering  up  an  estate,  than  by  resorting  to 
a  writ  of  assistance.  (Adams'  Eq.  691,  692;  Valentine  v. 
Teller,  1  Hop.  423.)  And  that  writ,  we  submit,  can  only  be 
issued  where  resistance  has  been  made.  See  also,  1  Barb. 
Ch.  441,  where  the  principle  is  declared,  that  a  **writ  of 
assistance  is  the  only  process  for  giving  possession  under  a 
decree." 

Now  in  the  present  case,  not  only  were  the  necessary  pre- 
liminaries neglected,  but  no  writ  of  assistance  was  asked  for 
or  procured;  on  the  contrary,  the  defendants  asked  for  and 
obtained  a  writ  of  restitution,  under  the  decree  made  there- 
for by  the  Court  below,  and  through  such  writ  procured  the 
Sheriff  to  evict  Harris,  and  invest  them  with  possession. 
True,  the  decree  authorized  a  writ  of  assistance,  but  they 
did  not  procure  one. 

Crockett  dc  Crittenden,  for  Eespondents. 

1.  Are  Keynolds  and  Kirk  entitled  to  the  rents  and  profits 
during  the  time  Harris  held  the  property?  This  seems  to 
be  settled  in  the  affirmative,  by  the  opinion  of  this  Court,  in 
this  very  case;  for  this  Court  holds  there  had  been,  so  far 
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as  the  sale  was  concerned,  a  complete  reversal  of  the  judg- 
ment under  which  it  was  made^  and  that  ''  a  party  obtaining 
through  a  reversed  judgment,  before  reversal,  any  advantage 
or  benefit,  must  restore  what  he  got  to  the  other  party  after 
the  reversal.'* 

^Here,  under  this  reversed  judgment,  Harris  ob-  [464] 
taiued  the  benefit  of  all  the  rents  and  profits,  aud  after 
the  reversal,' must  make  restoration  to  the  defendants. 

The  principle  upon  which  this  Court  decreed  restitution 
of  the  property  was  that  of  restoring  the  parties  to  their 
original  positions,  and  subjecting  neither  of  them  to  any 
loss.  Applying  that  principle,  Harris  must  account  for  the 
rents  and  profits,  otherwise  he  will  be  receiving  a  double 
payment  of  his  debt — once,  out  of  the  rents  and  profits,  and 
a  second  time,  through  a  sale  of  the  property,  while  Eeynolds 
and  Kirk  will  suffer  loss  by  being  subjected  to  this  double 
payment. 

2.  Are  the  rents  and  profits  to  be  credited  on  the  mort- 
gage, or  are  they  the  subject  only  of  an  independent  action? 
(See  Tirrell  v,  Merrill,  17  Mass.  117;  Eaton  v.  Simonds,  14 
Pick.  98;  Tucker  v.  Buffum,  16  Id.  46.)  Cummings  v,  Noyes, 
10  Mass.  has  no  application.  It  was  an  action  at  law — with 
the  reversal  of  the  judgment  in  ejectment,  the  jurisdiction 
of  the  Court  in  this  case  terminated. 

This  is  a  foreclosure  of  mortgage;  a  case  in  equity.  The 
power  of  the  Court  exists,  and  may  continue  to  be  exercised 
over  the  whole  subject-matter  until  justice  is  completely  done 
to  all  parties.  There  was  a  debt  due  from  the  defendants  to 
the  plaintiff.  The  plaintiff  has,  under  the  error  of  the  Court, 
been  permitted  to  take  the  rents  and  profits  of  the  defend- 
ants' property,  and  has  thereby  become  a  debtor  to  defendants 
in  a  matter  immediately  connected  with  the  subject  of  litiga- 
tion. The  plaintiff  is  attempting  to  enforce  the  payment  of 
his  claim,  without  giving  to  the  defendants  the  credit  to 
which  they  are  entitled.  He  is  seeking  to  sell  the  property 
of  the  defendants,  claimed  to  be  a  security  in  his  hands, 
when,  out  of  that  very  security,  he  has  realized  the  full 
amount  of  his  demands.     All  this  is  inequitable. 

What  is  the  position  of  Harris  in  reference  to  these  rents 
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and  profits?  It  is  contended  that  he  was  a  purchaser  at 
Sberiflf's  sale,  and  not  a  mortgagee.  In  contemplation  of 
law,  he  is  not  a  purchaser,  because  the.  sale  was  illegal,  and 
has  been  absolutely  annulled,  and  both  parties  restored  to 
their  former  positions.  Then  what  was  he?  Necessarily 
the  mortgagee.  It  was  suggested  that  no  assignment  of 
the  mortgage  had  been  made  to  him  by  Kaun.  But  the 
assignment  of  the  debt  and  the  decree  of  foreclosure  was, 
in  legal  effect,  an  assignment  of  the  mortgage.  It  is  said, 
that  after  the  first  decree  of  foreclosure,  the  mortgage  was 
merged  in  the  decree.  But  the  only  merger  is, 
[465]  *that,  the  decree  being  valid  and  effectual,  a  second 
decree  cannot  be  had  to  enforce  the  mortgage,  if  the 
mortgagor  pleads  the  former  decree.  Yet,  until  sale,  the 
plaintiff  is  none  the  less  a  mortgagee  because  of  the  decree. 
But  the  whole  original  decree  was,  in  effect,  reversed  and 
annulled,  because  of  the  error,  not  only  in  respect  to  the 
manner  of  making  the  sale,  but  because  it  was  for  too  large 
a  sum,  it  having  erroneously  included  compound  interest. 
And  the  foreclosure  must  be  considered,  in  its  effect  upon 
the  relative  rights  of  the  parties,  as  made  upon  the  day 
when  it  was  in  fact  entered;  hence,  the  merger  only  took 
place  upon  entering  the  correct  decree,  and  until  that  time, 
Harris  was  nothing  but  mortgagee  in  possession. 

My  proposition  is,  that  until  a  valid  and  effectual  sale,  the 
mortgage  continues,  and  the  party  is  subject  to  all  the  re- 
sponsibilities of  the  mortgagee,  and  liable  to  account  for 
rents  and  profits  as  mortgagee,  whenever  he  has  got  into 
possession.  Moreover,  there  is  an  implied  trust  between 
the  parties.  In  the  case  of  an  Elegit,  where  a  judgment 
creditor  has  had  his  execution  levied  upon  the  real  estate  of 
the  judgment  debtor,  it  may  often  be  necessary  to  take  an 
account  of  the  rents  and  profits,  in  order  to  ascertain 
whether,  and  when,  the  debt,  has  been  satisfied. 

In  courts  of  equity,  the  Elegit  is  held  to  be  a  mere  security 
for  the  debt,  and  the  tenant  will  be  compelled  to  account  for 
the  rents  and  profits  received,  deducting  reasonable  charges. 
He  is  considered  as  trustee.  (1  Story  Eq.,  sees.  510,  511;  2 
Id.  1255.)     This  is  a  case  in  which  property  is  held  by  way 

530 


April,  I860.]  Eatjn  v.  Eetnolds.  466 

of  security  for  a  debt,  and  out  of  the  property  itself  enough 
Las  been  received  by  the  creditor  to  discharge  his  debt.  And 
where  is  the  distinction  between  money  realized  by  the 
creditor  from  a  sale  of  the  property  itself,  and  money  re- 
ceived from  the  property  as  income — the  income,  where  pos- 
session is  taken,  constituting  part  of  the  security  equally 
with  the  property  itself? 

This  Court  might  have  passed  upon  the  question  of  rents 
and  profits,  and  declared  the  right  of  Reynolds  and  Kirk  to 
restitution  to  what  they  had  lost  as  income  or  rents  and 
profits,  and  directed  the  Court  below  to  take  an  account. 
Instead  of  so  doing,  it  submitted  the  matter  to  the  Court 
below,  and  that  Court  has  recognized  the  right,  and  pro- 
ceeded to  ascertain  its  value. 

3.  If  these  rents  and  profits  are  to  be  considered  as  a 
payment,  are  they  to  be  ascertained  and  credited  in  the 
mode  adopted  by  the  District  Court?  To  state  this  inquiry, 
is  to  answer  it  in  the  affirmative. 

*When  we  applied,  in  this  very  action,  for  restitu-  [466] 
tion,  it  was  contended  that  we  could  not  proceed  by 
motion,  but  must  bring  an  action.  In  answer  to  the  objec- 
tion, this  Court  said:  **The  authorities  seem  to  be  the  other 
way,  and  we  see  no  reason  why,  in  this  class  of  cases,  there 
should  be  an  exception  to  the  usual  and  recognized  authority 
of  the  Courts  to  prevent  or  remedy  an  injurious  and  illegal 
execution  of  the  process  of  its  officers."  (See  former 
opinion.) 

Can  any  reason  be  perceived  why  the  Court  should  not, 
on  motion,  stay  a  sale  under  a  satisfied  judgment  or  decree? 
It  is  every  day's  practice,  of  all  Courts,  to  do  so;  indeed,  it 
is  the  only  mode  in  which  relief  can  be  given.  The  defend- 
ants cannot  have  an  injunction.  (Dedrick  v.  Hoysradt,  4 
How.  Pr.  350;  2  Paige,  26;  Hofiman's  Pr.  89;  1  Clark,  307; 
13  Barb.  Ch.  Pr.  619.) 

As  to  the  argument  that  restitution  was  not  ordered,  we 
say  the  principles  of  the  former  opinion  decided  that  ques- 
tion, or  nothing;  it  was  held  that  Harris  occupied  Raun's 
position,  and  was  the  real  party.  As  to  Harris'  having  ac- 
quired title  from  some  other  person  than  Baun,  and  there- 
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fore  should  iK)t  have  been  ejected,  the  answer  is,  this,  if 
true,  should  have  been  set  up  by  Harris  against  the  first 
application  of  defendants  to  be  restored  to  possession. 

Eeynolds  and  Kirk  had  applied,  as  owners,  to  be  restored 
to  their  possession;  they  showed  Harris  to  be  in  possession 
as  purchaser  of  the  decree,  and  under  the  Sheriff's  sale,  and 
not  otherwise,  and  they  brought  Harris  into  Court  to  meet 
these  very  allegations. 

This  Court  passed  upon  the  case  presented,  and  determined 
the  rights  of  the  parties,  that  is,  it  laid  down  principles  from 
which  it  conclusively  followed  that  Reynolds  and  Kirk  were 
entitled,  as  against  Harris,  to  be  restored  to  the  possession 
of  the  property,  and  had  adopted  the  proper  mode  of  obtain- 
ing restitution,  and  it  authorized  the  Court  below,  not  merely 
to  enter  a  decree  recognizing  the  right,  but  to  give  all  the 
benefits  of  the  right  to  Reynolds  and  Kirk;  in  other  words, 
to  make  restitution,  and  to  do  all  acts  necessary  to  replace 
the  parties  where  they  stood  before  the  illegal  sale. 

And  this  answers  the  second  objection  of  Mr.  TTinans, 
that  the  Court  should  not  have  issued  process  against  Harris. 
If  not  against  Harris,  against  whom  could  it  have  issued? 
Not  against  Raun,  for  he  was  not  in  possession.  Restitution 
was  demanded  against  Harris.  He  was  the  party  who  re- 
sisted the  application.  He  was  the  party  adjudged  by  this 
Court  to  make  it;  and  he  was  decided,  by  this  Court,  not 
only  to  be  privy  to,  and  bound  by,  the  proceedings,  but  to 
be  in  law  the  plaintiff  himself. 

Winans,  in  reply,  among  other  points,  made  the  following: 

1.  If  the  intermediate  profits  are  due  defendants,  such 
indebtedness  exists  in  the  nature  of  unliquidated  damages, 
and  these  cannot  be  set  off.  (Barb,  on  Set-Off,  79;  6  Term, 
488;  1  Cowp.  56;  8  Cow.  304  et  passim;  Naglee  v.  Palmer,  7 
Cal.  544;  3  Johns.  Ch.  351;  4  Id.  292;  3  Mason,  138;  5  Id. 
201.)  These  profits  are  not  rents.  Rent  is  a  thing  certain. 
(See  also  Higgins  v.  York  Building  Co.,  2  Atk.  107.) 

2.  The  argument  of  respondent  is  based  upon  the  assump- 
tion that  Harris  occupies  the  position  of  a  mortgagee  in  pos- 
session.    But  there  is  no  analogy  between  the  position  of 
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Harris  and  that  of  a  mortgagee  in  possession.  ^  Tbe  latter  is 
a  mere  creditor  of  the  mortgage  debtor,  holding  his  mort- 
gage as  security  for  the  payment  of  the  debt,  and  the  object 
of  his  entry  is  to  enable  him  to  realize  the  whole,  or  a  part 
thereof,  from  the  rents  and  profits,  which  of  course,  as  they 
are  received,  are  pro  tanto  payment  of  the  debt.  The  whole 
object  of  the  mortgagee  is  to  receive,  and  the  whole  function 
of  the  estate  is  to  discharge  his  debt.  On  the  contrary,  in 
the  present  case,  the  mortgagor  owed  no  debt  to  Harris, 
who  was  merely  the  purch^iser  of  the  property  for  a  valuable 
consideration  after  a  sale  made  under  the  foreclosure;  which 
sale  was  supposed  to  be  regular,  and  the  regularity  whereof 
was  then  undisputed  by  respondents,  either  through  the 
medium  of  a  stay  of  proceedings,  or  of  an  appeal.  Harris 
was  a  third  party,  a  stranger  to  the  transactions  between  the 
mortgagor  and  the  mortgagee,  having  no  debt  against  the 
former — no  notice,  or  means  of  acquiring  notice,  that  the 
sale  was  irregular,  or  that  the  mortgagor  questioned  its  va- 
lidity; and  his  sole  object  was  to  purchase  and  obtain  pos- 
session of  the  property.  He  merely  took  an  assignment  of 
the  judgment  as  a  collateral  protection  to  his  title;  the  de- 
fendants being  notoriously  insolvent  at  the  time.  Moreover, 
the  mortgage  was  merged  ia  the  foreclosure.  **  A  decree  of  a 
court  of  equity  for  the  foreclosure  of  a  mortgage  extinguishes 

the  lien  of  the  mortgage."    (People  v,  Beebe,  1  Barb.  379.) 

« 

Baldwin,  J.,  delivered  the  opinion  of*  the  Court — Field, 
C.  J.,  and  Cope,  J.,  concurring. 

The  history  of  this  case  and  most  of  the  facts  upon  which 
the  questions  rest,  appear  in  the  opinion  rendered  at  the 
January  Term,  1860,  (11  Cal.  14.)  After  the  case  had  been 
returned  to  the  District  Court,  the  proceedings  were  taken 
which  are  the  subjects  of  present  review. 

*The  original  opinion  and  judgment  of  this  Court  [468] 
affirmed  the  right  of  Kirk  and  Beynolds  to  claim  that 
the  salp  made  under  the  decree  of  foreclosure  of  the  mort- 
gage executed  to  Baun  should  be  held  for  naught,  and  that 
they  be  restored  to  the  property  sold.  The  question  as  to 
rents  and  profits  received  by  Harris  between  the  sale  and  the 

583 


4:68  Eaun  r.  Eeynolds.  [Sup.  Ct. 

reversal,  was  not  passed  upon.  The  general  direction  upon 
the  reversal  of  the  judgment  was,  that  the  District  Court 
should  proceed  to  dispose  of  the  case  remitted,  in  pursuance 
of  the  principles  of  the  opinion.  The  District  Court,  upon 
the  filing  of  the  remittitur,  proceeded  to  enter  a  decree, 
setting  aside  and  annulling  the  sale  which  had  been  made, 
restoring  the  defendants  to  the  position,  rights,  franchises, 
and  estates  of  which  they  had  been  deprived,  directing  the 
plaintiff  to  deliver  up  possession  to  the  defendants,  awarding 
a  writ  of  restitution  upon  refusal,  vacating  the  credit  upon 
the  former  decree  of  foreclosure,  and  appointing  a  referee  to 
take  an  account  of  the  rents  and  profits  of  the  property  while 
in  the  hands  of  Harris. 

The  directions  of  this  decree,  except  the  last  one,  are  in 
(Bxpress  accordance  with  the  decision  of  this  Court.  In 
respect  to  this  last  direction,  which  involves  the  question  of 
the  rents  and  profits,  no  express  decision  was  made  here; 
and  the  question  was  left  open,  not  because  we  felt  any 
serious  doubt  upon  it,  but  because  the  amount  involved  was 
considerable,  and  the  point  had  not  been  fully  argued. 

The  general  direction  to  the  lower  Court,  to  proceed  in 
pursuance  of  the  principles  aunounced  in  the  opinion,  is  a 
mere  formality,  which,  of  itself,  neither  gives  authority  nor 
limits  the  power  of  the  inferior  tribunal.  Without  such  di- 
rection, the  principles  being  adjudged,  the  same  duty  would 
devolve  upon  that  Court.  It  could  legally  act  in  no  other 
manner  than  in  subordination  to  the  principles  declared  by 
the  superior  tribunal.  But  the  order  in  this  case  was  for  a 
decree  by  the  Court  below  upon  the  facts  as  they  appeared 
here;  but  this  order  did  not  prevent  that  Court  from  taking 
such  a  course  of  proceedings  as  would  give  full  effect  to  the 
principles  of  the  opinion  of  this  Court;  and  the  fact  that  this 
question  as  to  the  rents  and  profits  was  left  open,  sufficiently 
indicated  that  it  was  to  be  passed  upon  by  the  Court  below, 
as  that  Court  might  consider  accordant  witli  the  principles 
decided  here.  The  District  Judge  has,  accordingly,  acted 
in  the  matter;  and  the  propriety  of  his  action  is  now  the 
matter  before  us. 

1.    We  can  see  no  reason  for  holding  a  distinction  as  to 
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the  respondents'  right  between  the  restitution  of  the 
corpus  of  the  property,  and  *the  restoring  of  the  rents  [469] 
and  profits  received  from  its  use.  These,  indeed,  are 
but  the  income  and  revenue  issuing  from  the  property.  The 
principle  of  our  former  decision  was,  that  upon  the  reversal 
of  the  judgment  under  which  the  sale  was  made,  the  defend- 
ants, whoso  property  was  improperly  sold,  were  entitled  to 
be  restored  to  the  position  which  they  occupied  before,  or 
would  have  occupied  but  for  such  sale;  that  the  equity  of 
Kirk  and  Reynolds  was  to  be  made  whole  in  respect  to  this 
matter;  and  this,  it  is  evident,  could  not  be  done  without 
the  surrender  by  Harris  of  what  he  received  by  the  use  of 
the  premises,  after  deducting  proper  credits.  In  order  to 
this  end,  it  is  necessary  that  an  account  should  be  taken  of 
these  rents  and  profits,  and  this  has  been  ordered. 

2.  The  first  point  taken  by  the  appellant  is,  that  although 
a  Sheriflf's  sale  may  be  set  aside  on  motion,  a  party  cannot 
be  called  upon  in  this  form  to  account  for  rents  and  profits, 
but  these  must  be  recovered  by  suit.  We  were  impressed 
by  this  argument  when  urged  at  the  bar;  but  we  think,  on  a 
more  full  examination,  that  it  is  not  sound  when  applied  to 
the  facts  of  this  case.  Upon  a  mere  question  of  remedy,  the 
right  being  clear,  we  do  not  feel  inclined  unnecessarily  to 
complicate  and  prolong  this  protracted  controversy  by  affirm- 
ing a  right,  and  then  doing  justice  piecemeal  by  sending  the 
petitioners  to  another  forum  for  the  determination  of  this 
matter  of  account,  especially  as  the  account  in  this  case 
determines  nothing  more  than  the  amount  received  by  Harris 
from  the  property,  and  therefore  may  be  considered  not  so 
much  as  compensation,  as  restitution  of  what  he  actually  got 
by  the  use  of  this  property — ^as  by  sales  of  water,  etc. 

The  opinion  disposes  of  the  question  of  the  power  of  the 
Court  in  this  way  to  order  restitution  of  the  property  in 
specie,  and  we  cannot  see  why  a  distinction  should  be  made 
in  a  case  of  this  sort,  between  the  power  to  restore  property 
taken,  and  the  power  to  restore  money  received  by  or  from 
sales  of  the  property,  or  of  parts  of  it,  as  water. 

The  case  of  Cummings  v.  Noyes,  10  Mass.  433,  is  relied 
on  by  the  appellant.     In  that  case   it  was  held   that  the 
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tenant,  in  a  real  action,  against  whom  judgment  has  been 
rendered,  may,  after  a  reversal  of  such  judgment  by  writ  of 
error,  maintain  assumpsit  for  the  mesne  profits  against  the 
original  demandant  or  his  executors.  Jackson,  J.,  deliver- 
ing the  opinion  of  the  Court,  said:  ''There  is  no  doubi  of 
the  plaintiflf's  right  to  recover  the  value  of ^the  mesne  profits 

taken  by  the  defendant,  by  virtue  of  the  first  judg- 
[470]   ment,  which  was  afterwards  *reversed.     The  award  or 

entry  on  reversal  is  that  the  plaintiff  in  error  be  re- 
stored to  all  things  which  he  has  lost  by  the  judgment  afore- 
said; or,  in  case  of  a  real  action,  it  may  be  more  particular, 
viz. :  That  he  be  restored  to  the  tenements  aforesaid,  with 
the  appurtenances,  together  with  the  issues  and  profits 
thereof  received  in  the  meantime  between  the  judgment 
aforesaid  and  reversal  thereof,  and  to  all  things,  etc.  At 
common  law,  a  writ  of  restitution  then  issues  to  the  Sheriff, 
commanding  him  to  restore  the  plaintiff  in  error  to  his  seizin 
of  the  land,  and  also  to  inquire,  by  a  jury,  of  the  value  of 
the  issues  and  profits  for  the  meantime;  and  the  amount, 
when  ascertained  by  this  inquisition,  to  levy  of  the  land  and 
chattels  of  the  defendant,  arid  to  pay  the  same  to  the  plaintiff. 
This  mode  of  recovering  the  mesne  issues  has  never  been 
adopted  in  this  State.  The  inquiiy  of  damages  in  other 
cases  is  always  by  a  jury  in  Court,  and  not  before  the  Sheriff; 
and  indeed,  the  Sheriff  never  exercises  this  kind  of  judicial 
authority,  except  in  certain  cases,  as  of  highways  and  mills, 
where  he  is  specially  authorized  by  statute.  The  only  mode, 
therefore,  under  our  laws,  of  ascertaining  the  value  of  the 
issues  and  profits,  is  by  the  verdict  of  a  jury  upon  a  trial  in 
open  Court." 

In  Massachusetts,  we  believe,  the  English  Chancery  sys- 
tem never  prevailed.  At  common  law,  as  would  seem  from 
the  extract  just  given  from  the  judgment  of  the  Court,  a 
proceeding  nearly  analogous  to  this  before  us  prevailed. 
The  Sheriff,  by  an  inquisition  of  damages,  proceeded  to  ex- 
ecute the  writ  of  restitution,  by  ascertaining  and  levying  the 
damages.  In  this  case,  in  whatever  form  this  action  to  re- 
cover these  profits  be  brought,  it  would  be  impracticable  for 
a  jury  to  settle  the  account,  at  least,  without  great  delay  and 
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embarrassment.  The  accoant  must  necessarily  be  a  long  and 
complicated  one,  iuvolving,  probably,  an  inquiry  into  receipts 
of  every  day  for  a  considerable  length  of  time,  and  also  an 
inquiry  iuto  the  payments,  expenses,  disbursements,  etc., 
made.  This  is  in  its  nature  an  equity  proceeding,  at  least, 
to  be  disposed  of  according  to  equity  practice — even  if  there 
were  no  circumstances  which  imparted  the  character  of  a 
trust  to  the  tenure  of  Harris,  who  entered  into  possession  of 
the  property  by  virtue  of  a  sale  by  the  Sheriff,  it  is  true,  but 
that  sale  m.ide  under  and  on  enforcement  of  a  mortgage.  It 
is  forcibly  argued  that  Harris  is  in  no  better  position  than  if 
ho  had  entered  directly  under  this  mortgage;  that,  having 
taken  the  proceeds  of  this  property,  which  was  bound  by  the 
mortgage,  and  appropriated  them  to  his  own  use,  he 
cannot  claim  to  hold  the  mortgaged  ^property  bound,  [471] 
and  at  the  same  time  refuse  to  give  the  mortgagor  the 
benefit  of  the  amounts  received  from  that  property,  which 
amounts  go  to  diminish  to  that  extent  the  value  of  the  se- 
curity, and  which  sums  he  could  not  have  received  but  for 
this  mortgage,  and  by  a  claim  to  enforce  it;  and  that,  in 
equity,  it  is  wholly  immaterial  whether  he  used  this  mort- 
gage ])roperty  before  or  after  the  illegal  sale  of  it;  that  he 
oannot  claim  to  charge  the  mortgaged  premises  by  his  lien, 
and  refuse  to  discharge  them  by  money  received  from  that 
property,  and  the  assertion  of  his  claim  to  it  through  the 
mortgage.  If,  without  any  sale  of  these  mortgaged  prem- 
ises, he  collected  this  money,  by  going  into  possession  of 
the  premises,  or  otherwise,  it  is  clear  that  he  must  credit 
the  debt  charged  on  the  property  with  what  he  received;  and 
we  cannot  see  that  the  manner  in  which  he  entered — that 
manner  being  unwarranted — makes  it  any  the  better  for  him. 
He  claims  to  bo  a  purchaser,  but  in  equity  he  was  not  a  pur- 
chaser, but  only  a  mortgagee.  It  is  of  no  importance  that 
the  sale  was  not  set  aside  until  after  the  receipt  of  these 
rents  or  profits;  when  the  sale  teas  set  aside,  the  order  took 
eifnct  upon  the  relations  of  the  parties  as  they  existed  before 
the  sale — the  mortgagors  and  mortgagee  having  the  same 
rights  they  had  before.  This  leaves  Harris,  without  any 
valid  adverse  claim,  in  possession  of  a  portion  of  the  mort- 
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gaged  property  pledged  to  pay  the  mortgaged  debt,  aod 
lience  the  mortgagees  have  a  right  to  call  upon  him  to  ac- 
count for  the  sum  so  received. 

Probably  the  principle  might  be  even  more  broadly  stated. 
When  the  mortgage  is  to  be  foreclosed,  the  controversy  is 
to  be  settled  upon  equitable  principles,  and  by  these  all  the 
dealings  of  the  parties,  in  connection  with  the  mortgage  or 
the  mortgaged  premises,  are  involved  in  the  consideration 
and  judgment  of  the  Court.  If  the  mortgagee  has  already- 
derived  from  the  mortgaged  premises  payment,  or  part  pay- 
ment of  his  debt,  it  would  be  inequitable  to  enforce  the 
mortgage  by  a  sale  for  the  original  amount  of  the  debt.  He 
must  account,  of  course,  for  what  he  has  got  from  the  fund 
pledged  to  secure  him,  and  it  is  not  important  how  he  got  it. 
If  he  got  it  by  contract,  or  the  consent  of  the  mortgagor,  of 
course  he  must  account;  and  surely  he  is  in  no  better  condi- 
tion when  he  took  without  right,  or  by  an  invalid  claim,  than 
if  he  took  justly  and  legally.  If  he  went  into  possession, 
having  no  right  to  go  in,  as  intimated  before,  he  cannot  in- 
sist upon  his  want  of  right  to  protect  him  in  his  acquisitions. 
It  is  not  very  important,  therefore,  to  consider  the 
[472]  point  so  much  *insisted  upon,  that  the  decree  of  fore- 
closure merged  the  mortgage.  We  think,  for  all  pur- 
poses of  this  inquiry,  it  did  not.  Harris  or  his  assignor  was 
as  much  mortgagee  after  the  decree  as  before,  as  will  be  seea 
from  the  suggestion  that  the  reversal  of  the  decree  would 
not  affect  the  mortgage,  and  that  if  he  had  entered  into  pos- 
session after  the  decree,  but  before  any  sale,  he  would  have 
been  bound  to  account  for  what  he  received  as  mortgagee. 
The  lien  of  the  mortgage  might,  possibly,  have  been  destroyed 
by  the  judgment,  as  the  counsel  suggests,  but  the  mortgage 
was  not  destroyed;  nor  the  relations  of  the  parties  as  mort- 
gagor and  mortgagee;  if  so,  what  would  become  of  warranties 
of  titles,  estoppels,  etc.,  contained  in  or  wrought  by  the 
covenants  and  terms  of  the  instruments? 

The  court  of  equity  having  jurisdiction  of  the  mortgage 
suits  should  close  the  whole  controversy,  by  settling  and 
adjusting  the  accounts  of  tliose  parties. 

In  view  of  these  considerations,  it  becomes  unnecessary  to 
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notice  minor  points.  The  District  Court,  upon  the  showing 
made,  was  right  in  its  decree  of  restitution  and  for  an  ac- 
count; and  also  in  its  order  for  an  injunction,  pending  the 
taking  of  the  account. 

Perhaps  the  amount  of  the  bond  was  not  as  large  as  should 
have  been  required.  But  on  the  coming  in  of  Harris*  an- 
swer, this  objection  may  be  remedied,  upon  a  proper  case, 
bj  the  District  Court. 

The  decree  and  supplemental  order,  in  both  cases  of  ap- 
peal brought  here,  are  affirmed,  and  the  proper  entries  will 
be  made  accordingly  by  the  Clerk. 


THUEN  V.   THE  ALTA  TELEGEAPH  COMPANY. 

Teleoraph  Compames,  Penalties. — Whero  a  telegraph  company  foils  to  transmit 
a  message,  upon  compliance  by  the  person  contracting  witli  it,  with  the  condi- 
tions required  by  sec.  154  of  the  Act  of  1850,  (370,)  an  action  for  the  penalty  given 
by  the  act  lies  in  favor  of  such  person. 

Statute,  a  Penal  Law. — The  sum  to  be  recovered  is  a  penalty  for  a  breach  of 
the  duty  to  transmit  the  mes-nage,  and  the  act  is,  in  this  section,  a  penal  law,  to 
be  strictly  construed. 

Penalty,  who  ENrrrLED  to  Recoveb.— Under  the  above  section,  the  person  en- 
titled to  recover  the  penalty  is  the  party  who  contracts  or  offers  to  contract  for 
the  transmission  of  the  dispatch.  Ho  may,  probably,  do  this  by  his  agent  or  ser- 
vant; but  when  the  contract  is  made  by  a  party  as  agent  of  another,  in  order  to 
give  a  right  of  action  to  the  principal,  the  fact  of  agency  muot  be  shown. 

Ideh. — Proof  as  follows:  "I  am  Sutxsriutendent  of  the  California  State  Telegraph 
Company,  and  operator  in  their  office  at  San  Francisco.  July  2d,  plaintiff  came 
to  our  office,  and  delivered  a  message  to  be  transmitted  to  Jackson,  and  paid  for 
transmitting  it  there.  The  message  was, '  Alta  Express  Co.,  Jackson:  If  you  have 
package  for  me,  forward  immediately.'  Signed,  •  C.  Thum.*  In  the  margin  of 
the  message  sent,  were  tlie  words,  'F.,  July  2d.'  Few  words  passed  when  the 
message  was  delivered;  no  express  agreement  that  the  Cal.  State  Telegraph  Co. 
should  forward  the  message  to  Sacramento,  and  employ  the  Alta  Cal.  Ttlegraph 
Company  to  transmit  it  from  there  to  Jackson.  He  must  have  known  that  we 
could  not  send  it  to  Jackson,  as  wo  had  no  line  there.  I  think  there  was  some- 
thing said  about  sendmg  it  by  the  defendant's  lino  from  Sacramento."  C.  Thum. 
tlio  plaintiff,  sues  the  Alia  Telegraph  Co.  for  the  penalty,  under  the  one  hundred 
and  fifty-fourth  section  of  the  Act  of  1850  (370.)  Held,  that  under  these  facts,  he 
is  not  the  person  making  or  offering  to  make  the  contract,  within  the  meaning  of 
the  act,  and  cannot  recover;  that  the  only  contract  proven  is  a  contract  by  the 
State  Telegraph  Co.  to  send  the  message,  or  liave  it  sent;  and  a  contract,  on  its 
part,  to  contract  on  its  own  account  with  the  Alta  Telegraph  Co.  to  send  the 
message. 

Idem.— If  the  message,  in  this  case,  had  not  been  transmitted,  plaintiff  might  havo 
held  the  State  Telegraph  Co.  responsible. 
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Appeal  from  the  Sixth  District. 

The  complaint  averred,  in  substance,  that  plaintiff,  at  the 
"oflSce  of  said  defendants,  at  the  said  city  of  Sacramento, 
on  the  second  day  of  July,  1858,  by  his  agent,  in  his  behalf 
duly  authorized,  solicited  the  said  defendants  to  receive  at 
said  city  of  Sacramento,  and  transmit  to  Jackson,  the  fol- 
lowing dispatch;"  and  that  they  refused  to  receive  and  trans- 
mit the  same,  the  usual  fees  being  tendered. 

The  answer  denies  these  allegations.  In  addition  to  the 
testimony  stated  in  the  opinion  of  the  Court,  it  is  well  to 
add,  that  defendant  showed  that  the  operator  of  the  Cali- 
fornia State  Telegraph  Company  at  Sacramento,  on  receiv- 
ing the  message  from  San  Francisco,  took  it  to  the  office  of 
defendant,  in  Sacramento,  and  asked  to  have  it  transmitted 
to  Jackson,  tendering  one  dollar  as  compensation;  the  Alta*s 
operator  refused  to  send  it  for  that  price,  stating  that  the 
price  had  been  raised. 

Defendant  moved  for  a  nonsuit,  on  the  grounds,  among 
others — 1st.  That  it  was  not  shown  that  plaintiff  or  any  legal 
agent  requested  defendant  to  transmit  the  message  m  ques- 
tion. 2d.  That  no  privity  between  the  parties  was  shown. 
Overruled. 

Plaintiff  had  verdict,  and  judgment  for  five  hundred  dol- 
lars, with  interest  and  costs.     Defendant  appeals. 

[474]       *i/bore  dk  Welty,  for  Appellant. 

There  is  no  privity  between  the  parties,  and  hence  the 
action  is  improperly  brought  in  the  name  of  plaintiff.  He 
must  look  to  the  State  Telegraph  Company,  with  whom  he 
contracted.  They  agreed  to  transmit  the  message,  and  have 
failed.  The  case  is  like  that  of  a  common  carrier  employed 
to  transport  goods  between  two  points,  the  latter  being 
beyond  the  terminus  of  his  route.  The  goods  are  delivered 
by  the  first  carrier  to  a  second,  who  loses  them.  The  owner 
must  look  alone  to  the  carrier  he  employed.  (Comp.  L.  302, 
sec.  134;  25  Wend.  660;  8  Mees.  &  W.  421;  Hyde  v.  Trent 
Navigation  Co.,  5  Term,  389;  2  Wels.  H.  &  G.  414;  Story 
on  Bailment,  541,  sec.  538.) 
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Heydenfeldty  for  Eespondeot. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

This  action  is  brought  to  recover  a  penalty  of  five  hundred 
dollars,  given  by  statute  for  the  failure  to  convey  a  tele- 
graphic message.  Section  154,  p.  302,  C.  L.  of  the  Act  in 
relation  to  Telegraph  Companies,  is  the  provision  under 
which  the  action  is  brought. 

The  section  is  in  these  words:  "It  shall  be  the  duty  of  the 
owner,  or  the  association  owning  any  telegraph  line,  doing 
business  within  this  State,  to  receive  dispatches  from  and 
for  other  telegraph  lines  and  associations,  and  from  and  for 
any  individual;  and  on  payment  of  their  usual  charges  for 
individuals  for  transmitting  dispatches,  as  established  by  the 
rules  and  regulations  of  such  telegraph  lines,  to  transmit  the 
same  with  impartiality  and  good  faith;  and  shall  not  disclose 
any  communication  transmitted  on  said  line  or  lines,  dii  ected 
to  a  third  person,  in  the  penalty  of  five  hundred  dollars  for 
every  neglect  or  refusal  so  to  do,  or  confidential  disclosure; 
to  be  recovered,  with  costs  of  suit,  in  the  name  and  for  the 
benefit  of  the  person  or  persons  sending  or  desiring  to  send 
such  dispatches." 

This  awkwardly  drawn  section  is  to  be  construed  as  giving 
this  right  of  action  for  a  failure  by  a  telegraph  company  to 
transmit  the  message  upon  a  compliance  with  the  required 
conditions  by  the  person  contracting  with  it. 

The  sum  to  be  recovered  is  a  penalty  for  this  breach  of 
duty,  and  the  act,  in  this  section,  is  a  penal  law,  and  is  to 
be  strictly  construed.  (See  Eussell  v.  Irby,  13  Ala  131,  and 
cases  there  cited;  Batchelder  v.  Kelly,  10  N.  H.  436.) 

*The  first  of   these  cases  holds  that  an  action  of   [475] 
debt  may  be  brought  by  the  proper  party,  for  the 
penalty,  and  the  rule  is  so  held  in  other  cases;  but  under 
our  system,  there  can  be  n  )  objection  to  the  mode  adopted 
here,  of  asserting  the  statutory  right. 

The  objection  is  made  that  the  plaintiff  had  no  authority 
to  bring  this  suit.  The  provision  of  the  section  is,  that  the- 
penalty  is  to  be  ''recovered,  with  costs  of  suit,  in  the  name 
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and  for  the  benefit  of  the  person  or  persons  sending  or  de- 
siring to  send  such  dispatch."  It  is  evident  that  the  person 
intended  here  is  the  party  who  contracts  or  offers  to  contract 
for  the  transmission  of  the  dispatch.  He  may,  probably,  do 
this  by  his  agent  or  servant;  but  when  the  contract  is  made 
by  a  party  as  agent  of  another,  in  order  to  give  a  right  of 
suit  to  the  principal,  the  fact  of  agency  must  be  shown. 
The  proof  in  this  case,  so  far  as  this  point  is  concerned,  is 
as  follows:  One  Gamble,  a  witness  for  plaintiff,  testified:  *'l 
am  Superintendent  of  the  California  State  Telegraph  Com- 
pany, and  an  operator  in  their  office  in  San  Francisco.  On 
the  second  day  of  July,  plaintiff  came  into  our  office  and  de- 
livei*ed  a  message  to  be  transmitted  to  Jackson,  and  paid  for 
transmitting  there.  It  reads  as  follows:  'Alta  Express  Co., 
Jackson:  If  you  have  package  for  me,  forward  immediately.* 
In  the  margin  are  the  words,  *F.,  July  2d.'  Signed,  *C. 
Thurn.'  There  were  but  few  words  passed  when  the  message 
was  delivered;  there  was  no  express  agreement  that  the  Cal- 
ifornia State  Telegraph  Company  should  forward  the  message 
to  Sacramento,  and  employ  the  Alta  California  Telegraph 
Company  to  transmit  it  from  there  to  Jackson.  He  must, 
however,  have  known  that  we  could  not  have  sent  it  to  Jack- 
son, as  we  had  no  line  there.  I  think  there  was  something 
said  about  sending  it  by  the  defendant's  line  from  Sacra- 
mento." 

We  see  nothing  here  to  justify  the  inference  that  the  State 
Telegraph  Company  were  the  agents  of  the  plaintiff  for  the 
transmission  of  the  message.  That  company  seems  to  have 
been  engaged  in  this  same  general  business.  That  they 
were  not  able  to  send  the  message  by  a  line  of  their  own, 
makes  little  or  nothing  for  the  argument.  It  is  not  shown 
that  this  fact  was  known  to  the  plaintiff,  and  if  it  were,  it 
does  not  follow  that  the  plaintiff  may  not  have  been  willing 
to  make  this  contract  with  the  State  Telegraph  Company — 
trusting  to  its  responsibility,  and  that  it  would  make  such  a 
contract,  or  take  such  steps  as  might  be  necessary  to  secure 
the  object  of  sending  the  message.  A  man  having  no 
means  of  expressing  matter  may  contract  to  express  a 
[476]  ^package,  and  may  receive  payment  for  it,,  and  expect 
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to  employ  regular  express  agents  to  do  the  business;  but 
this  does  not  make  him  the  agent  of  his  customer  to  con- 
tract with  the  express  company.  He  may,  and  the  presump- 
tion is  that  he  does,  contract  on  his  own  account.  If  the 
message  had  not  been  transmitted,  Thurn  might  have  held 
the  State  Telegraph  Company  responsible,  but  it  does  not 
follow  that  he  could  have  changed  the  contract  •  into  an 
agency  for  him,  and  sued  the  defendant  for  failure  to  trans- 
mit his  message.  The  application  was  not  made  in  the  name 
of  Thurn,  though  it  was  his  message  that  was  to  be  sent; 
but  a  man  may  desire  to  send  a  message  signed  with  the 
name  of  another,  and  to  contract  on  his  own  account  for 
sending  it,  as  well  as  if  the  message  were  written  in  his  own 
name,  and  contracted  to  be  sent  for  his  own  benefit.  There 
is  no  proof  that  the  contract  was  made  in  the  name  or  for 
the  benefit  or  as  agent  for  Thurn;  and  if  the  doctrine  of 
ratification  applies  in  a  penal  proceeding  of  this  sort,  which 
is  very  doubtful,  the  facts  here  do  not  authorize  its  applica- 
tion. We  see  nothing  in  the  facts  which  make  out  more  than 
a  contract  by  the  State  Telegraph  Company  to  send  this  mes- 
sage, or  have  it  sent,  for  which  contract  it  charged  and  re- 
ceived a  certain  compensation;  and  to  perform  this  contract, 
an  offer  on  its  part  to  contract  on  its  own  account  with  the 
Alta  Telegraph  Company  to  send  this  message.  This  seems 
to  have  been  so  considered  by  the  Alta  Telegraph  Company's 
agent  at  the  time. 

We  think,  under  this  state  of  facts,  the  plaintiff  here  is 
not  the  person  making  or  offering  to  make  the  contract, 
within  the  meaning  of  the  act. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


THE  PEOPLE  V.  AENOLD. 

Tbul  in  CRnciNAL  Cases,  Mode  of. — It  is  better  for  the  Court  below  to  adhere 
Btrictly  to  the  provisions  of  the  statute  in  respect  to  the  mode  of  trial  in  crimi- 
nal cases,  than  risk  a  reversal  of  the  judgment  by  a  deviation  from  the  specific 
modes  of  procedure  prescribed,  even  when  the  deviation  does  not  seem  to  it  ma- 
terial. 

• 
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^  Grand  Jubt,  Objectioxs  when  to  be  Taken.— Whoro  defcndaot  is  held  to  ansTvrr 
before  the  finding  of  the  iudictmeDt.  an  objection  to  the  mode  of  drawing  the 
names  of  grand  jarors  must  be  taken  on  their  being  impanneled. 

Idem.— The  statu  tor}'  provision  that  exception  to  the  grand  jury  must  be  made  at 
a  ptirticulai*  time,  is  constitutional.  The  Legislature  have  the  right  to  pn-sci-ilie 
rules  of  practice  in  criminal  or  civil  cases,  and  among  such  rules  are  provitiious 
afi  to  the  time  and  mode  of  excepting  to  irregularities  of  proceeding. 

'  iNDicTSfp^NT  FOB  MuBDEB. — Plea,  sclf-defence.  Testimony  conflicting  as  to  facts 
occurring  at  time  of  homicide.  M.,  a  witness  for  prosecution,  testified  that  he 
was  present  August  24th,  at  a  difficulty  between  defendant  and  deceased,  in  tlie 
course  of  which  defendant  discharged  a  doublo-barreled  shot-gun  at  deceased, 
whu  fell  forward;  tliat  immediately  thereafter  witness  approached  dcceast-d,  and 
saw  lying  on  the  ground,  about  six  feet  forward  of  him,  a  pistol,  which  witness 
had  previously  seen  in  deceased's  possession.  Witness  then  detailed  the  circum- 
stances immediately  connected  with  the  difficulty,  in  which  he  himsi-lf,  armed 
with  a  pistol,  tuok  part  with  deceased  against  defendant;  and  then  stated  that  the 
pistol  he  saw  lying  on  the  ground,  deceased  borrowed  from  C.  some  time  Ix^fore 
Au^nist  24th;  that  C.  liad  given  the  pistol  to  deceased,  who  said  he  would  clean 
it;  and  that  he  (witness)  had  often,  since  tlien,  and  before  August  24th,  seen  the 
pistol  in  deceased's  possession.  Defendant's  counsel  then  asked  witness  this 
question:  "At  the  time  C.  gave  the  pistol  to  Sweeney,  (deceased.)  was  any  tiling 
said  by  B.  with  reference  to  using  tlie  pistol  against  the  defendant?"  Objected  to 
and  ruled  out  as  irrelevant  and  incompetent,  unless  evidence  was  produced  tend- 
ing to  show  that  the  thing  said  had  come  to  the  knowledge  of  defendant.  Ifi^ld, 
that  the  Court  erred;  that  the  evidence  was  admissible;  that  the  declaration  of 
deceased  made  at  tiie  time  of  procuring  the  weapon  was  part  of  the  res  gfgttB, 
and  illustrative  of  the  transaction;  that  it  showed  the  purpose  for  which  the 
weapon  was  procured,  and  that  this  purpose  was  an  item  of  proof  upon  the  ques- 
tion, which  of  the  two  parties  first  assaulted — this  being  the  point  to  which  the 
testimony  was  offered. 

Thbeats  to  Kill,  Justxtication. — The  mere  fact  that  one  man  threatens  to  kiU 
another  does  not  justify  the  latter  in  killing  the  former.  The  threats  mu^t  be 
shown  to  have  been  communicated  to  the  accused,  before  they  are  admissible  as 
evidence  for  him  for  any  purpose;  and  then  the  effect  and  bearing  of  the  testi- 
mony should  be  explained  by  the  Judge  to  the  jury,  before  the  case  is  finally  sub- 
mitted to  them. 

Idem,  Intent  how  Manifested. — But  where  a  rencontre  occurs  between  two  per- 
sons, one  of  whom  is  killed,  and  the  witnesses  as  to  tlie  difficulty  differ,  or  the 
circumstances  are  equivocal  as  to  which  one  of  the  two  commenced  the  aflrav, 
then  the  fact  that  one  of  the  parties  liad  previously  procured  a  weapon  for  tlie 
avowed  purpose  of  using  it  against  the  other — the  weapon  being  found  at  the 
place  of  the  affray— is  a  circumstance  tending  to  show  that  the  purpose  was  ful- 
filled, and  hence  is  proper  for  the  consideration  of  the  jury. 

/ubtifiable  Hoxioide.  —  Generally,  when  the  fact  of  a  homicide  is  shown,  de- 
fendant must  show,  by  a  preponderance  of  testimony,  that  tlie  kilUug  was  justi- 
fiable; but  this  rule  is  subject  to  the  qualification  that  where  the  ti-stimony  of  the 
prosecution  leaves  a  doubt  as  to  the  character  of  the  homicide— as  whether  justi- 
fiable or  not — then  the  benefit  of  the  doubt  is  given  to  the  prisoner. 


*  Citt-d,  People  p.  Ckilmere,  23  Cal.  032;  Peonle  v.  Henderson,  28  Cal.  469. 

*  Cited,  People  v,  WiUiams,  17  Oai,  1^6.    w5mmentc4  on,  People  v.  Scoggins,  81 

Ct. .  »,  70!);  Pimple  9,  Alivtre,  63  GaL  2G4;  People  r.  Carlton,  67  Cal.  84;  Ptonlo  r. 
laii.H  07  Cai.  127;  People  v.  Camnbcll,  69  GaL  247,  258;  People  «.  Hung  Ah  Duck, 
61  Cal.  395.    Bee  93  U.  B.  467;  5  Oreg.  859. 
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*  Idev,  l3fSTRucnoMS. — Whether  an  instmction  giving  the  general  rule— without  the 
qnalificatiun — be  proper  or  not,  depends  on  the  facts  in  proof,  and  the  charge 
would  be  right  or  wrong  according  to  the  circumstauoea  of  the  giveu  case. 

Appeal  from  the  Seventh  District. 

Indictment  for  murder.  Upon  being  arraigned,  defendant 
moved  to  set  aside  the  indictment  on  the  ground  that  the 
grand  jury  was  not  drawn  by,  and  the  drawing  thereof  was 
not  had  in  the  presence  of,  the  officers  designated  by  law. 
Overruled;  exceptions. 

Defendant  was  convicted  of  manslaughter,  and  appeals. 

John  Currey,  for  Appellant. 

1.  The  drawing  of  the  grand  jury  not  being  had  in  the 
presence  of  the  officers  designated  by  law,  that  body  was 
illegally  constituted,  and  the  indictment  found  by  it  is  void, 
ab  initio.  And,  although  defendant  had  been  held  to  answer, 
before  the  finding  of  the  indictment,  still  he  was  not  required 
to  chidlenge  a  grand  jury  thus  illegally  constituted,  and  the 
objection  could  be  taken  by  motion  to  set  aside  the  indict- 
ment on  arraignment.  (Wood's  Dig.  284,  sec.  182,  sub.  3; 
Id.  291,  sees.  278-279;  Id.  510,  sec,  5,  as  amended.  Laws 
1859,  184;  Joyce  v,  Joyce,  5  Cal.  449;  8  Bac.  Ab.  Bou.  Ed. 
671;  People  v.  .Thurston,  5  Cal.  69;  Const.,  art.  1,  sec.  8; 
Taylor  v.  Porter,  4  Hill,  145;  Smith's  Com.,  sees.  593-596.) 

2.  The  question  put  to  the  witness  Morris  was  proper,  as 
what  deceased  said  when  he  procured  the  pistol  would  tend 
to  show  the  animus  and  intention  of  deceased  with  respect  to 
the  accused.  The  principal  fact  which  defendant  sought  to 
establish  was,  that  the  conduct  and  bearing  of  the  deceased 
at  the  time  he  was  injured,  demanded  of  defendant  the 
means  employed,  as  a  necessary  defence  of  himself  from  the 
deadly  assault  of  deceased;  and  such  fact  could  be  estab- 
lished as  properly  by  proof  of  circumstances  indicative  of 
the  deceased's  motive  and  intention,  from  which  the  fact  so 
sought  to  be  proved  would  be  presumed,  as  it  could  by 
direct  evidence  thereof.     The  conduct  of  the  deceased  as 

^  Cited,  People  o.  Byrne,  SO  Cal.  207;  People  v.  Best,  39  Cal.  691. 
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tlie  assailant  at  the  fatal  meeting  of  the  parties,  may  have 
induced  the  act  of  the  accused,  as  a  necessity  for  the  preser- 
vation of  his  own  life.  (Whart.  Cr.  L.,  sees.  635-649-850; 
Id.,  sees.  1019,  1026;  2  Euss.  on  Cr.  777;  1  Stark.  Ev.,  sees. 
13-14;  Foster's  Crown  Law,  273;  Burlamaqui  on  NatunJ 
Law,  24;  Stark.  Ev.,  part  1,  sec.  12;  People  v.  Shorter,  2 
Comst.  197-198;  Pritchet  r.  State,  22  Ala.  40;  Dukes  v. 
State,  11  Ind.  566-567;  2  Wat.  Archb.  225,  et  seq.) 

Tho8.  H.  Williams^  Attorney-General,  for  Bespondent. 

1.  Appellant's  first  point  is  answered  by  sees.  279,  280, 
Cr.  Pr.  Act;  People  v.  Freeland,  6  Cal.  96;  People  v.  Beatty, 
14  Id.  566.) 

2.  Evidence  of  previous  threats  made  by  deceased  against 
the  prisoner  is  inadmissible,  unless  it  appear  that  such  threats 
were  communicated  to  or  known  by  the  prisoner  and  induced 
the  homicide. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

Several  errors  are  assigned : 

1.  The  first  assignment  is  error  in  the  impanneling  of  the 
trial  jury;  but  as,  in  all  probability,  the  same  cause  of  objec- 
tion will  not  again  occur  in  the  case,  it  is  not  deemed  neces- 
sary to  consider  it.  We  merely  remark  in  this  connection, 
that  it  is  better  for  the  Court  to  adhere  strictly  to  the  pro- 
visions of  the  statute  in  respect  to  the  mode  of  trial,  than 
risk  a  reversal  of  the  judgment  by  a  deviation  from  the 
specific  modes  of  procedure  prescribed,  even  when  the  devi- 
ation does  not  seem  to  it  material. 

2.  Error  in  the  mode  of  drawing  the  names  of  the  grand 
jurors.  But  this  point  cannot  be  urged  here.  This  we  have 
held  in  several  cases.  (See  People  v.  Beatty,  14  Cal.  566.) 
The  defendant  was  held  to  answer  before  the  finding  of  the 
bill.  He  was  then  bound  to  make  his  objection  to  the 
grand  jury  on  their  being  impanneled.  It  is  argued  that 
the  defendant  cannot,  by  the  Constitution,  be  tried  unless 
and  until  indicted  by  a  grand  jury;  and  that  this  means  a 
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grand  jury  constituted  according  to  law;  and  that  a  bill  by  a 
grand  jury  not  so  constituted  is  a  nullity.  But  the  answer 
is,  that  the  Legislature  may  constitutionally  prescribe  rules 
of  practice  in  criminal  or  civil  cases;  and  that  among  these 
is  the  provision  as  to  the  time  and  mode  of  excepting  to 
irregularities  of  proceeding;  and  it  is  ordained  that  excep- 
tion to  the  grand  jury  shall  be  made  at  a  particular  time.  In 
many  of  the  States,  exceptions  to  particular  jurors  or  to  the 
panel  are  required  to  be  made  by  plea  in  abatement,  and 
cannot  be  heard  unless  so  made;  yet  the  same  constitutional 
provisions,  in  substance,  obtain  in  those  States,  and  the 
same  argument  would  hold  that  this  practice,  long  acquiesced 
in  and  upheld  without  objection  by  the  Courts,  is  unconsti- 
tutional. 

3.  The  main  question  arises  on  the  admissibility  of 
certain  testimony.  *The  defendant  was  indicted  and  [480] 
tried  for  feloniously  killing  one  John  M.  Sweeney. 
His  plea  was  that  the  homicide  was  in  self-defence.  The 
testimony  was  somewhat  conflicting  as  to  the  facts  occurring 
at  the  time  of  the  killing,  or,  at  least,  was  claimed  to  be  so 
by  the  defendant.  On  the  trial,  one  Lawrence  Morris  was  a 
witness  for  the  prosecution,  and  among  other  things  testified 
that  he  was  present  on  the  twenty-fourth  of  August,  1859,  at 
a  difficulty  that  then  occurred  between  this  defendant  and 
Sweeney,  in  the  course  of  which  the  defendant  discharged  a 
double-barreled  shot-gun  at  Sweeney,  the  charge  from  which 
took  eflfect  in  his  thigh,  whereupon  Sweeney  fell  forward; 
that  immediately  thereafter,  the  witness  approached  Sweeney, 
and  saw  lying  on  the  ground,  about  six  feet  forward  of  him, 
a  pistol,  which  the  witness  had  previously  seen  in  Sweeney's 
possession.  The  witness  then  proceeded  to  detail  circum- 
stances immediately  connected  with  the  difficulty,  in  which 
the  witness  himself,  armed  with  a  pistol,  took  an  active  part 
with  Sweeney  against  the  defendant  and  his  sons;  and  he 
then  says  the  pistol  that  he  saw  lying  on  the  ground  after 
Sweeney  fell,  Sweeney  borrowed  from  Mr.  Cordes,  some 
time  before  the  twenty-fourth  of  August,  1859;  that  Cordes 
had,  in  the  presence  of  witnesses,  given  the  pistol  to  Sweeney, 
'^rho  said  he  would  clean  it;  and  that  he  (the  witness)  had 
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often  since  that  time,  and  before  the  twenty-fourth  of  August, 
1859,  seen  said  pistol  in  Sweeney's  possession. 

The  defendant's  counsel  then  asked  this  witness  the  fol- 
lowing question:  '*At  the  time  Cordes  gave  the  pistol  to 
Sweeney,  was  anything  said  by  Sweeney  with  reference  to 
using  the  pistol  against  the  defendant,  Philander  Arnold?" 

To  this  question  the  counsel  for  the  people  objected,  on 
the  ground  that  it  was  irrelevant  and  incompetent. 

The  Court  decided  that  the  testimony  was  inadmissible, 
unless  evidence  was  produced  tending  to  show  that  the 
thing  said  had  come  to  the  knowledge  of  the  defendant,  and 
sustained  the  objection;  to  which  decision  the  defendant 
excepted. 

We  do  not  understand  that  the  testimony  rejected  was 
offered  for  the  purpose  of  proving  a  threat  on  the  part  of 
the  deceased.  It  is  clear  that  the  mere  fact  that  one  maa 
threatens  to  kill  another  is  no  sort  of  justification  to  the  lat- 
ter to  kill  the  former.  The  threats  must  be  shown  to  have 
been  communicated  to  the  accused  before  they  are  admis- 
sible for  any  purpose,  (and  then  the  effect  and  bearing  of 
the  testimony  should  be  explained  by  the  Judge  to 
[481]  the  jury  before  the  case  is  finally  ^submitted  to  them.) 
In  this  case,  there  is  no  pretence  that  this  threat,  if 
there  was  any,  was  so  communicated.  The  ground  taken  by 
the  defendant's  counsel  is,  that  the  question  presented  to  the 
jury  by  the  proofs  was  the  question  of  fact  as  to  which  one 
of  these  parties  first  assaulted  the  other;  and  the  defendant 
contended  that  the  deceased  was  the  aggressor  in  the  fatal 
rencontre,  and  had  placed  defendant  in  danger  of  his  life, 
from  which  peril  he  could  only  extricate  himself  by  sjaying 
his  assailant.  The  counsel  contends  that  any  fact  which 
conduces  to  show  that  this  theory  is  true  was  legitimate  evi- 
dence, and  that  this  fact  of  the  declarations  of  Sweeney  at 
the  time  of  borrowing  the  pistol  does  so  tend.  The  object 
of  a  trial  is  to  elicit  the  real  state  of  the  transaction,  and  the 
rules  which  govern  or  determine  the  introduction  of  testi- 
mony have  relation  to  this  end.  These  rules  are  not  mere 
arbitrary,  conventional  regulations :  they  are  founded  iu 
reason  and  good  sense.     Generally  speaking,  whatever  has 
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a  tendency  to  prove  a  material  part  of  the  issue  is  admissible. 
This  proof  may  be  direct  or  inferential,  circumstantial  or 
positive.     It  may  be  more  or  less  conclusive,  but  if  it  be 
relevant,  this  want  of  conclusiveness  is  no  bar  to  its  intro- 
duction.    The  question  in  this  case,  as  made  by  the  pris- 
oner, was  the  fact  of  the  assault  by  the  deceased;   and  in  a 
conflict  of  proofs,  the  solution  of  this  fact  was  or  might  have 
been  dependent  upon  a  variety  of  considerations;  and  these 
were  to  be  passed  upon,  and  the  conolusions  reached  by  the 
jury  as  the  exclusive  arbiters  of  this  question.     The  defend- 
ant was  entitled  to  urge  all  the  considerations  conducing  to 
establish  his  theory  and  to  disprove  that  of  the  prosecution, 
which  could  be  fairly  presented  to  the  jury.     He  had  a  right 
to  urge  as  well  expressly  proven  facts,  as  the  probabilities 
and  inferences  to  be  drawn  from  the  conduct  of  the  parties 
connected  with  the  occurrence.     He  did  urge,  as  we  infer 
from  the  record,  that  this  assault  was  not  made  by  him,  but 
that  it  was  made  by  Sweeney;  and  to  prove  this,  he  pro- 
posed to  show  that  Sweeney  had  armed  himself  with  this 
pistol;  that  he  had  borrowed  it,  and  that  it  was  found  at  the 
place  of  the  rencontre.     He  was  permitted  to  show  these 
facts,  but  he  proposed  to  show  a  further  fact,  and  that  was, 
that  at  the  time  of  Sweeney's  getting  the  pistol,  he  declared 
what  he  meant  to  do  with  it.     This  declaration,  being  made 
at  the  time  of  procuring  the  weapon,  was  a  part  of  the  res 
gestoiy  and  illustrative  of  the  transaction.    It  shows,  in  other 
words,  the  purpose  for  which   the  weapon  was  procured. 
This  leads  us  to  the  inquiry,  whether  the  fact  that  A 
procures  a  weapon  for  a  particular  purpose  *conduce8   [482] 
at  all  to  show,  in  a  question  of  conflicting  proofs  as  to 
the  manner  in  which  he  used  it,  what  that  manner  was.     We 
apprehend  that  if  a  man  goes  into  a  house,  borrows  a  gun, 
goes  out  with  it,  saying  that  he  means  to  use  it  on  another, 
and  a  rencontre  happens  between  him  and  that  other,  and 
the  witnessess  who  see  the  difficulty  differ,  or  the  circum- 
stances are  equivocal  as  to  which  one  of  the  two  commences 
the  affray,  that  some  light  might  be  thrown  upon  this  ques- 
tion conducing  to  or  towards  its  solution,  by  the  proof  of 
these  facts  as  to  A's  procuring  it  and  his  motives  in  doing 
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so.  The  jury  might  possibly,  with  some  reason,  conclude 
that  as  the  weapon  was  procured  for  this  purpose  of  assault 
on  another,  that  purpose  was  fulfilled;  that  the  assault,  in 
other  words,  was  made  in  pursuance  of  the  intended  pur- 
pose when  the  weapon  was  procured,  and  especially  if  other 
.facts  in  corroboration  of  this  conclusion  existed.  It  is  true 
there  would  be  nothing  conclusive  in  this.  But  the  fact  of 
the  conclusiveness  of  this  proof  to  establish  the  proposition 
which  it  is  introduced  to  prove,  is  not  the  decisive  question; 
that  question  is,  whether  this  item  of  fact  be  a  matter  proper 
to  be  cormdered  by  the  jury  in  arriving  at  their  conclusion 
upon  this  mooted  point.  And  we  have  no  doubt  that  it  is; 
that  it  may  enter  into  the  deliberations  of  the  jury  with  all 
the  other  facts,  as  a  matter  to  be  weighed  by  them  with  the 
rest  of  the  proofs. 

4.  We  do  not  think  it  necessary  to  examine  the  point  as 
to  the  instructions  of  the  Court.  The  charge  objected  to,  as 
we  understand  it,  is  this:  That  when  the  fact  of  a  homicide 
is  shown,  then  it  is  incumbent  upon  tlie  defexidant  to  show- 
by  a  preponderance  of  testimony  that  the  killing  was  justi- 
fiable. The  authorities  seem  to  hold  this  as  a  general  prop- 
osition; but  this  proposition  is  subject  to  the  qualification 
that  where  the  testimony  of  the  prosecution  leaves  a  doubt 
as  to  the  character  of  the  homicide — as  whether  justifiable 
or  not — then  the  benefit  of  the  doubt  is  to  be  given  to  the 
prisoner.  But  the  propriety  of  such  an  instruction  as  that 
given  must  necessarily  be  dependent  upon  the  facts  in  proof, 
and  the  charge  would  be  right  or  wrong  according  to  the  cir- 
cumstances of  the  given  case.  We  have  not  all  the  facts 
before  us  so  as  to  enable  us  to  pronounce  upon  this  matter. 

For  the  error  indicated,  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 
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DE  LEON  V,  HIGUEEA  &  WIFE  akd  O'DONNELL  et  als. 

Ebbob,  Excbptions  when  to  bb  Taeex.^AI though  it  does  not  appear  from  the 
record  ou  appeal  that  a  demurrer  to  the  cumplaiut  vas  formally  disposed  of, 
yet,  if  it  does  appear  in  the  statement  that  ouo  of  tho  errors  rdiedou  id  "tho 
ruling  of  the  Court  on  the  demurrer,  and  that  the  same  should  havo  been  sus- 
tained;" and  if  the  appellant  went  to  trial  without  insisting  on  a  disposition  of 
the  demurrer,  he  cannot  object  in  the  Supreme  Court  that  the  demurrer  was  not 
formally  disposed  of. 

FonscLOsuBE,  Necessaby  Pasties. — A  subsequent  purchaser  of  land  mortgaged  is 
a  proper  if  not  necessary  party  to  a  foreclosure  suit;  and  if  tho  complaint  bo 
faulty  in  praying  to  hold  him  as  trubtee  of  tho  mortgagor,  on  account  of  fraud 
in  the  purchase,  such  defect  cannot  bo  reached  by  demurrer. 

Idem,  Appe-vbance,  Placb  of  Tbial. — Whether  in  a  foreclosure  suit  in  the  Seventh 
Diiitriet  as  to  land  situate  in  Contra  Costa  county,  a  party  can  appear  and  contest 
tho  case  in  San  Francisco,  before  tho  Judge  of  tlie  Seventh  District,  tmder  a  sti})- 
nlatiou,  and  without  exception  aa  to  the  place  of  trial,  and  afterward  assign  that 
fact  as  error.    Query? 

Pleadin(},  Sufficiency  op  CoacpLAnrr. — Bill  avers,  in  substance,  plaintiff  to  bo 
holder  of  several  notes  and  mortgages  executed  to  him  by  defendants,  H.  and 
wife,  and  that  defendant,  O'D.,  proposed  to  plaintiff  to  buy  said  notes  and  mort- 
gages for  a  certain  sum,  which  plaintiff  agreed  to  take;  that  O'D.  desin  d,  beforo 
closing  the  purchase,  to  see  11.  and  wife,  and  learn  whether  they  could  bo  induc(.d 
or  compelled  to  pay  the  notes,  asked  plaintiff  for  the  notes  and  mortgages  to  show 
H.  and  wife,  and  that  plaintiff  delivered  them  to  him,  relying  on  Lis  honesty; 
that  O'D.  saw  H.  and  wife,  who  were  illiterate,  and  by  representing  himself  as  tli3 
owner  of  tho  notes,  etc.,  which  he  exhibited,  by  threatening  to  sue,  etc.,  induced 
H.  and  wife  to  give  him  an  absolute  deed  in  fee  simple  of  tho  mortgaged  premises 
for  one  hundred  dollars,  the  premises  being  worth  many  thousands  of  dollars; 
that  O'D.  then  rctuimed  tho  notes,  etc.,  declined  purchasing  of  plaintiff,  and  con- 
ct>aled  the  fact  of  having  a  deed  from  H.  and  wife;  that  all  this  was  a  fraud  on 
plaintiff;  tliut  0*D.,  in  taking  said  deed,  act.d  as  agent  and  trustee  of  plaintiff, 
and  for  his  benefit,  and  should  have  taken  the  deed  in  his  name;  tliat  in  equity 
said  O'D.  ought  to  declare  such  trust,  and  execute  a  deed  of  the  property  to 
plaintiff;  that,  on  account  of  a  defect  in  the  record  of  one  of  the  mortgages,  it 
d(jes  not  impart  notice,  etc.;  and  that  if  O'D.  should  sell  tho  property,  as  he  ij 
trying  to  do,  to  an  innocent  purchaser,  such  sale  would  injure  i)laintiir  irrepara- 
bly. Other  parties  are  made  defendants,  as  claiming  some  interest  subsequent  to 
plaintiff.  Complaint  prays  for  injunction  against  O'D.,  that  said  trust  ba  de- 
clared, that  he  executo  a  deed  to  plaintiff,  that  H.'s  wife  execute  io  plaintiff  .such 
further  conveyance  and  assurance  and  release  of  equity  of  redemption  as  may  Ijo 
just  in  satibfactiou  of  said  mortgages,  and  that  all  defendants  bo  barred,  fore- 
closed, etc. ;  or  that  the  deed  by  H.  and  wife  to  O'D.  be  declared  void  and  canceLd, 
and  he  be  foreclosed  of  all  equity  of  redemption  thereunder;  and  if  such  deed 
be  canceled,  that  then  plaintiff  have  judgment  against  II.  and  wife  on  said  notes, 
that  all  the  defendants  be  barred,  etc.,  and  premises  sold  to  pay  tho  judgment, 
etc.  O'D.  demurs  that  inconsistent  causes  of  action  are  united.  Ileld,  that  Uio 
demurrer  is  not  well  taken,  that  the  allegations  of  the  complaint  mako  out  a 
homogeneous  case  as  against  all  tlio  defendants,  to  wit:  a  right  to  enforce  the 
mortgages,  and  to  a  decree  of  foreclosure  binding  subsequent  claimants,  of  whom 
O'D.,  by  his  purchase,  is  one,  with  notice  of  the  mortgages. 

Idem. — UeUl^  further,  that  O'D.  cannot  set  up  either  tho  invalidity  of  the  mort- 
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gages  given  by  H.  and  wife — who  release  errors — or  the  title  acquired  by  him 
from  them,  and  that  he  holds  the  property  in  trust  for  plaintiff. 

Idem,  Eyidexce. — The  notes  and  mortgages  in  this  case  were  properly  admittt-d  in 
evidence,  against  the  objections  o^  O'D.,  as  showing  the  history  of  the  transac- 
tion, and  his  connection  with  the  property,  as  also  the  consideration  of  the  last 
mortgage,  which  was  given  as  security  for  money  then  loaned,  and  for  the  money 
previoasly  loaned,  and  secured  by  three  previous  mortgages  on  the  same  land. 

MoBTGAOE,  PuBOHASEB  CF  Pboperty,  Notice. — A  subscqueut  purcliaser  of  pn»p- 
erty  mortgaged,  with  actual  notice  of  the  mortgage,  cannot  object  to  defects  iu 
the  registry  thereof. 

Idem,  Description  of  Pbopebtt. — A  mortgage  describing  the  land  bb  "  the  rancho 
of  her  property,  in  the  place  known  by  the  names  of  '  Lagnna  de  los  Palos  Colo- 
rados,'  or  *  Santa  Clara,'  in  Contra  Costa  county,"  and  stating  the  land  to  be  the 
half  league  the  mortgagor  acciuired  from  the  grant  to  her  first  husband,  Juan 
Bcrnal,  which  grant  is  before  tiij  U.  S.  Land  Commission  for  confirmation,  is  not 
void  for  uncertainty  in  description. 

Idem,  Bcfficienoy  of.— No  particular  words  are  necessary  to  create  a  mortgage. 
The  words  "wo  mortgage  the  property,"  when  accompanied  by  a  provision  for 
tho  salo  of  it  in  case  the  money,  recited  in  tiie  instrument  as  being  thus  secured, 
bo  not  paid,  are  clearly  suificient. 

Idem,  of  Marbied  Woman. — The  property  of  the  wife  may  be  mortgaged  by  joint 
deed  of  hi^rself  and  husband  for  the  debt  of  the  husband.  • 


Appeal  from  the  Seventh  District. 

Bill  in  equity  to  foreclose  four  mortgages  executed  by  de- 
fendants, Higuera  and  wife,  or  for  certain  other  relief. 

A  stipulation  was  entered  into  that  the  testimony  in  tho 
case  be  taken  by  the  Judge  of  the  Court  in  which  the  cause 
was  pending,  in  the  city  of  San  Francisco,  and  that  the  cause 
be  argued  and  tried  in  said  city  by  said  Judge,  sitting  as  a 
Court  without  jury,  and  that  he  file  his  finding  as  to  all  is- 
sues of  law  and  fact,  as  if  tried  at  Martinez,  the  county  seat 
of  the  county  in  which  the  suit  was  brought;  judgment  to  be 
entered  in  term  or  vacation  upon  the  findings  being  filed,  and 
all  errors,  by  reason  of  the  place  of  trial,  being  released. 

The  complaint,  verified,  sets  fortli  the  notes,  obligations, 
and  mortgages  sued  on,  copies  of  which  were  annexed  to 
and  made  part  of  the  complaint.  These  instruments  were 
as  follows: 

1.  A  mortgage  to  Francisco  Galindo,  dated  January  16th, 
185*4,  to  secure  the  payment  within  one  month  of  the  sum  of 
$1100,  with  interest  at  five  per  cent,  a  month  until  paid; 
recorded  January  16th,  1854. 

This  mortgage  contains  an  acknowledgment  of  the  debt, 
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and  a  direct  *proniise  to  pay.     The  mortgaged  prop-   [485] 
erty  is  described   as   follows:     **The.  rancho  called 
'Santa  Clara,'  in  the  county  of  Contra  Costa,  the  property 
of   flio  said  Encarnacion  Soto,  in  half  with  her  children. 
We  also  mortgage  all  our  property,  present  and  future." 

2.  Mortgage  to  plaintiff,  dated  June  5th,  1854,  to  secure 
tlie  payment  of  $2000  in  sixty  days,  with  interest  at  seven 
and  a  half  per  cent,  a  month. 

The  mortgaged  property  was  described  as  "her  right  and 
share  of  tho  land  of  the  rancho  which  she  owns,  situated  in 
the  place  known  by  the  name  of  *  Laguna  de  los  Palos  Colo- 
rados,*  which  is  in  the  said  Contra  Costa  county." 

3.  Mortgage  dated  September  28th,  1854,  to  secure  the 
payment  of  eight  hundred  and  thirty  dollars  in  thirty  days, 
with  interest  at  se\en  and  a  half  per  cent,  a  month.  It 
recites  and  recognizes  the  mortgage  o£  June  5th,'  for  $2000, 
and  the  description  of  the  mortgaged  premises  is  the  same 
as  in  that  instrument. 

4.  Mortgage  dated  October  4th,  1854,  to  secure  the  pay- 
ment in  thirty  days  of  five  hundred  dollars,  with  interest  at 
seven  and  a  half  per  cent,  a  month;  and  also  to  secure  the 
payment  of  all  the  other  debts  and  moneys  in  the  said  notes 
and  mortgages  mentioned.  The  mortgaged  premises  are 
described  as  **  all  the  right  and  share  of  the  said  Encarnacion 
Soto  in  and  to  the  land  of  the  rancho  of  her  property  in  the 
place  known  by  the  name  of  *  Laguna  de  los  Palos  Colorados,' 
or  *  Santa  Clara,*  which  is  in  the  said  Contra  Costa  county.'* 

It  contains  covenants  of  warranty  against  the  acts  of  the 
grantors,  and  also  the  following  clause  in  ratification  and 
affirmance  of  the  other  debts  and  mortgages,  and  in  further 
assurance  thereof: 

**The  indenture  of  mortgage  made  to  the  party  of  the 
second  part  shall  be  considered  as  part  of  the  other  two 
mortgages  that  the  parties  of  the  first  part  have  executed  to 
the  said  party  of  the  second  part,  one  for  the  sum  of  $2000 
and  interest  thereon,  on  the  fifth  of  June  last,  and  the  other 
on  the  twenty-eighth  of  September  last  proximo,  for  the  sum 
of  eight  hundred  and  thirty  dollars  and  interest  thereon. 

**  The  present  indenture  of  mortgage  is  intended  also  to 
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secure  the  said  sum  of  five  hundred  dollars,  and  interest 
thereon  until  full  payment  shall  be  made,  and  if  so 
[486]  made,  then  this  shall  be  void;  but  in  *ease  of  default 
in  the  said  payment  of  five  hundred  dollars,  and  the 
interest  thereon,  the  said  party  of  the  second  part,  his  exec- 
utors, administrators,  and  assigns,  are  hereby  authorized  to 
sell  the  property  above  described,  or  any  part  thereof,  in  the 
manner  prescribed  by  law,  and  out  of  the  money  arising  from 
such  sale  he  shall  retain  for  himself  the  sum  of  five  hundred 
dollars,  and  the  interest  thereon,  together  with  the  other  two 
mentioned  sums;  and  in  addition  to  this,  the  sum  of  $1100, 
which  was  assigned  to  the  said  party  of  the  second  part  by 
Francisco  Galindo,  together  with  all  the  expenses  and  costs 
that  may  accrue  by  reason  of  said  sale.**  Promissory  notes 
accompanied  the  last  three  mortgages. 

The  complaint  alleges  the  due  execution  and  delivery  of 
all  the  notes  and  mortgages,  the  assignment  to  plaintiff  of 
the  Galindo  mortgage,  copy  of  which  wds  also  annexed,  the 
ownership  of  all  by  plaintiff,  and  that  the  same  were  due  and 
payable. 

It  sets  forth  a  defect  in  the  certificate  of  acknowledgment 
of  the  mortgage,  dated  June  5th,  and  alleges  that  all  the 
other  mortgages,  at  their  respective  dates,  were  duly  and 
severally  acknowledged  by  the  said  Higuera  and  wife  before 
a  Notary  Public,  and  certified  by  him  in  due  form  of  law,  for 
the  conveyance  of  the  separate  estate  of  married  women,  and 
thereupon  duly  recorded  in  the  proper  county. 

The  complaint  alleges  that  the  lands  and  premises  in  the 
several  mortgages  mentioned  and  described  are  identical; 
that  the  same  were  commonly  called,  and  publicly  known  and 
described  under  the  names  "Santa  Clara,"  or  **L{iguna  de 
los  Palos  Colorados,"  and  set  forth  by  metes  and  bounds  a 
more  full  and  particular  description  thereof. 

That  the  appellant,  O'Donnell,  whilst  carrying  on  a  pre- 
tended negotiation  with  plaintiff  for  the  purchase  of  the  said 
notes  and  mortgages,  obtained  the  temporary  j)ossessiou 
thereof,  and  availing  himself  of  such  i>ossession,  on  the 
eighteenth  day  of  February,  1857,  for  the  nominal  consid- 
eration of  one  hundred  dollars,  fraudulently  ]^rocured  from 
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the  said  Higuera  and  wife  a  conveyance  to  liimself  of  their 
equity  of  redemption  in  said  mortgaged  premises,  by  exhibit- 
ing to  them  the  said  notes  and  mortgages,  pretending  that 
he  was  the  owner  thereof,  and  would  cancel  and  satisfy  the 
same;  that  the  said  O'Donnell  thereupon  redelivered  to  the 
plaintiff  his  said  notes  and  mortgages,  but  concealed  the  fact 
of  his  purchase;  that  in  thus  procuring  the  said  conveyance, 
said  O'Dounell  was  plaintiff's  agent;  that  plaintiff  had  offered 
to  reimburse  him  for  his  expense  and  trouble  in  the  prem- 
ises; and  tUat  his  acts  and  proceedings  were  in  fraud  of  the 
plaintiff's  rights. 

^Plaintiff  annexed  to  his  complaint  a  copy  of  the  [487] 
said  conveyance  from  Higuera  and  wife  to  O'Donnell, 
in  which  the  premises  conveyed  were  described  as  their 
''right,  title,  interest,  estate,  in  and  to  the  one-fourth  of  the 
rancho  known  as  '  Laguna  de  los  Palos  Colorados,'  or  '  Santa 
Clara,'  in  the  county  of  Contra  Costa."  Plaintiff  also  alleges 
that  the  other  defendants  were  subsequent  incumbrancers, 
with  due  notice  of  his  mortgage,  and  subject  thereto. 

O'Donnell  demurred,  on  the  grounds — I.  That  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  in  this — 1st.  That  the  description  of  the  land  in  the 
several  mortgages  was  too  indefinite  to  give  a  lien  on  any 
particular  tract.  2d.  That  no  facts  are  set  forth  sufficient  to 
establish  a  trust  in  favor  of  plaintiff;  that  if  the  intention  of 
the  complaint  be  to  show  fraud,  it  does  not  show  that  any 
one  was  defrauded;  and  if  the  intention  be  to  establish  a 
sale  of  the  notes  and  mortgages  to  this  defendant,  the  com- 
plaint is  deficient  in  not  setting  forth  the  purchase  money  to 
be  paid,  and  in  not  confining  the  prayer  to  a  judgment  for 
that  sum,  and  tendering  the  mortgages.  II.  That  the  com- 
plaint unites  several  causes  of  action  in  the  same  count,  and 
joins  causes  of  action  requiring  different  judgments,  in  this — 
1st.  It  tends  to  establish  a  trust  in  defendant  O'Donnell  in 
favor  of  plaintiff,  and  prays  for  substitution  of  plaintiff  in 
place  of  O'Donnell,  with  which  trust  the  other  defendants 
have  nothing  to  do.  2d.  It  tends  to  establish  fraud  in  de- 
fendant O'Donnell,  and  to  cancel  the  deed  to  him,  which 
affects  him  only  of  the  defendants.     3d.  It  asks  to  foreclose 
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a  mortgage  against  all  the  defendants — ^making  three  differ- 
ent judgments. 

There  is  no  entry  in  the  record  showing  that  the  demurrer 
was  overruled;  but  among  the  grounds  of  appeal,  one  is, 
'*the  ruling  of  the  Court  on  demurrer,  and  that  the  same 
should  have  been  sustained." 

Higuera  and  wife  made  default,  some  of  the  other  defend- 
ants simply  denied  all  knowledge  or  information,  and  others 
still  disclaimed. 

Higuera  and  wife  made  default;  Agard,  Beid,  and  Ewell 
denied  all  knowledge  or  information,  and  the  other  defend- 
ants disclaimed. 

The  answer  of  O'Donnell  ''denies  the  validity  of  the  first 
mortgage  as  a  lien  upon  any  particular  land;"  denies  that  he 
acted  as  the  agent  of  the  plaintiff  in  procuring  the  convey- 
ance from  Higuera  and  wife,  and  denies  the  fraud,  but  ad- 
mits all  the  other  material  allegations  of  the  complaint.  It 
also  sets  up  other  matter  in  defence  or  avoidance,  not  ma- 
terial to  state,  because  not  proved,  or  because  not  passed  on 

by  the  Court. 
[488]  *0n  the  trial,  before  evidence  was  offered,  O'Don- 
nell moved  that  plaintiff  be  required  to  elect  which  of 
the  remedies  set  forth  in  the  complaint  he  would  pursue; 
whether  he  would  consider  O'Donnell  a  subsequent  pur- 
chaser and  incumbrancer,  and  proceed  to  foreclose  his  mort- 
gage, or  whether  he  would  proceed  against  him  as  having 
purchased  the  equity  of  redemption  for  plaintiff's  benefit, 
and  seek  to  be  substituted  in  his  place  as  owner  thereof — 
the  remedies  being  inconsistent,  and  repugnant  to  each  other. 
Overruled,  O'Donnell  excepting. 

Plaintiff  offered  in  evidence  the  three  notes  and  four  mort- 
gages, set  forth  in  Spanish,  with  English  translations  in  the 
complaint.  Defendant  O  Donnell  objected:  1st,  that  they 
were  not  proven  as  the  notes  and  mortgages  of  Higuera  and 
wife;  2d,  that  the  mortgages  were  not  made  in  the  name  of 
Mrs.  Higuera,  but  of  **  Soto;"  3d,  that  they  are  not  properly 
acknowledged  and  certified;  4th,  that  they  are  void  as  to 
third  persons,  for  uncertainty  of  description  of  the  land;  5th, 
that  the  record  of  them  in  the  Spanish  language  does  not 
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impart  notice.  Objections  overruled,  O'Donnell  excepting. 
The  notes  and  mortgages  were  then  read  in  evidence.  Plaiu- 
ixS  then  introduced  various  witnesses,  O'Donnell  excepting, 
to  prove  the  boundaries  of  the  land,  as  described  in  the 
mortgages,  and  they  testified,  in  substance,  that  the  names 
of  the  land  as  stated  in  the  complaint  were  well  known,  and 
indicated  definite  boundaries,  which  the  witnesses  gave. 

Evidence  was  also  given,  O'Donnell  excepting,  of  the  cus- 
tom among  native  Californians  for  wives  to  retain  their 
maiden  names,  and  sign  them,  unless  requested  to  sign  in 
the  name  of  the  husband.  , 

It  was  proven  that  O'Donnell  went  with  the  notes  and 
mortgages  to  Higuera  and  wife,  represented  himself  to  be 
the  owner  thereof,  that  suits  could  be  brought  on  them,  but 
that  her  interest  was  small,  hnd  that  he  would  rather  give 
her  something  than  the  lawyers.  It  was  finally  agreed  that 
O'Donnell  should  give  one  hundred  dollars  cash,  and  a  deed 
of  three  hundred  acres  of  the  land,  for  a  deed  of  the  whole 
tract  to  himself.  O'Donnell,  during  the  negotiation,  showed 
Higuera  and  wife  a  mortgage  from  them  to  himself,  -which 
they  admitted  to  be  correct,  complaining  at  the  same  time  of 
plaintiff's  mortgages  not  being  good,  and  as  for  too  much — 
more  money  than  they  received. 

Defendant  introduced  a  witness,  who  stated  he  had  never 
heard  the  land,  described  in  the  mortgages,  called  **  Santa 
Clara,"  etc. 

A  decree  was  rendered  in  favor  of  plaintiff  for  the  sum  of 
$17,286  against  Higuera  and  wife,  with  foreclosure 
against  all  the  defendants,  *and  a  sale  of  the  premises,  [489] 
subject  to  redemption,  and  execution  for  the  balance. 
The  decree  recites  that  the  cause  having  been  tried  before 
the  Court  without  a  jury,  by  consent,  and  the  allegations 
and  proofs  of  the  parties  being  heard,  and  the  Court  being 
satisfied  that  there  is  still  due  plaintiff  from  defendants, 
Higuera  and  wife,  upon  the  said  notes  and  mortgages,  the 
sum  of  $17,286  25;  that  the  said  mortgages  were  duly  exe- 
cuted by  the  said  Higuera  and  wife;  that  from  the  date  of 
their  execution  they  were  valid  liens  and  incumbrances  upon 
the  property  particularly  described  in  the  complaint,  of  which 
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the  said  defendants  had  due  notice,  and  that  none  of  the 
said  defendants,  except  the  said  Higuera  and  wife,  had  anj 
interest  or  right  in  the  said  premises,  except  such  right  or 
interest  as  had  been  acquired  by  them  subsequent  to  the 
lien  of  said  mortgages,  and  with  notice  thereof,  and  subject 
thereto. 

O'Donnell  alone  appeals,  having  first  waived  a  new  trial. 
Higuera  and  wife  filed  a  release  of  errors  and  waiver  of 
appeal.  Prior  to  tlie  taking  of  the  appeal  by  O'Donnell,  the 
judgment  was  executed  in  part  by  a  sale  of  the  premises  for 
JIOOO,.  and  the  time  for  redemption  having  expired,  the 
Sheriff  has  since  executed  his  deed  to  the  purchasers. 

H.  AUen,  for  Appellant. 

1.  The  notes  are  void  as  to  the  wife  of  Higuera.  (Simpers 
V.  Sloan,  5  Cal.  457;  2  Kent  Com.  140;  Rowe  v.  Kohle,  4 
Cal.  285.)  A  mortgage  is  a  mere  incident  to  a  debt,  the 
only  effect  of  a  mortgage  being  to  give  the  mortgagee  priority 
of  payment.  But  this  presupposes  that  the  mortgagee  had 
a  right  to  avail  himself  of  the  property  by  execution,  without 
a  mortgage.  Execution,  however,  cannot  issue  against  a 
wife's  separate  property  for  the  debts  of  the  husband,  because 
the  statute  exempts  it  from  seizure  for  his  debts.  (Wood's 
Dig.  488,  art.  2608.)  A  husband  and  wife  may  by  their 
joint  deed  convey  her  real  estate.  (Wood's  Dig.  100,  sec.  2; 
Id.  102,  sec.  19.)  No  covenants  in  such  conveyance  bind 
her,  exce}>t  so  far  as  is  necessary  to  operate  as  a  conveyance. 
(Wood's  Dig.,  sec.  20.)  These  statutes  limit  the  wife  to  the 
act  of  transfer,  to  the  act  which  passes  title  from  her.  Suck 
was  the  common  law.  (2  Blac.  353.)  Now,  a  mortgage  of 
real  estate  is  not  a  conveyance,  so  as  to  enable  the  mort- 
gagee to  recover  possession  without  foreclosure  and  sale, 
(Wood's  Dig.  201,  sec.  260,)  and  forced  sale  of  the  wife's 

property  for  the  husband'^  debts  is  not  permitted. 
[490]   *The  complaint  shows  no  cause  of  action  against  the 
wife,  and  the  demurrer  is  good. 

2.  The  action  is  brought  to  recover  money  on  the  express 
contracts  of  defendants,  Higuera  and  wife,  and  for  the  fore- 

558 


April,  I860.]  De  Leon  v.  Higuera.  490 


closure  of  mortgages,  and  also,  to  compel  O'Donnell  to  exe- 
cute a  trust — clearly  a  misjoinder  of  causes  of  action. 

3.  The  notes  and  mortgages  were  not  admissible  in  evi- 
dence— the  mortgages  not  being  acknowledged  by  the  wife, 
separate  and  apart  from  her  husband,  the  record  of  them  in 
the  Spanish  language  not  imparting  notice,  and  the  uncer- 
tainty of  description  rendering  them  void. 

4.  The  instruments  contain  no  operative  words  of  aliena- 
tion, and  are  not  good  as  mortgages. 

jD.  0.  SJiattuckf  also  for  Appellant. 

I.  The  papers  set  up  as  mortgages  are  not  such,  because 
containing  no  words  of  conveyance  or  condition,  which  fact 
distinguishes  this  case  fr9m  the  case  of  Woodworth  v,  Guz- 
man, 1  Cal.  203,  in  this,  that  there  the  word  "transfer"  was 
used. 

II.  The  third  mortgage,  so  called,  is  void  for  fraud, 
because,  though  executed  for  eight  hundred  and  twenty  dol- 
lars, the  real  consideration  was  two  hundred  dollars;  the 
whole  transaction  is  unconscionable,  and  ought  not  to  be 
enforced  in  equity. 

III.  None  of  these  pretended  mortgages  are  signed  by  the 
legal  name  of  the  mortgagor.  They  are  recorded  in  the 
Spanish  and  not  in  the  English  language  (3  Gal.  185;  5  Id. 
315);  and  they  are  void  for  uncertainty  of  description.  The 
land  is  not  sufficiently  known  by  either  of  the  names  given  it 
in  the  mortgages.  In  short,  it  has  no  common,  well  known 
name,  and  no  specific  boundaries  were  fixed  by  the  witnesses. 
It  is  called  by  several  names.  And  third  persons  are  bound 
only  by  the  description  in  the  papers,  as  recorded.  (Mesick 
V,  Sunderland,  6  Cal.f  Montrose  v.  Conner,  8  Id.)  If  O*- 
Donnell  had  notice  of  these  mortgages,  it  was  notice  of  void 
papers.  There  is  no  trust;  Higuera  and  wife  declared  to 
O'Donnell  that  these  mortgages  were  worthless,  and  they 
did  not  influence  the  trade  between  him  and  them. 

Hofje  &  Wilson,  also  for  Appellant. 

1.    The  record  shows  an  issue  at  law  upon  the  defendant 
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O'DomielTs  demurrer  to  the  complaint  undisposed  of,  and 

still  pending  undetermined. 
[491]       *2.     The   demurrer,  thus   still   pending,  was  well 

taken,  and  should  have  been  sustained,  and  the  bill 
dismissed. 

3.  The  trial  and  hearing  and  argument  of  the  case,  by 
stipulation  of  a  portion  of  the  parties,  were  had  in  the  city 
and  county  of  San  Francisco,  before  E.  W.  McKinstry,  Judge 
of  the  Seventh  Judicial  District,  at  the  ojffice  of  the  attorney 
for  the  complainant,  and  out  of  the  territorial  limits  of  the 
Seventh  District.  The  whole  proceeding  was,  therefore, 
coram  non  jicdice  and  void,  and  could  not  be  the  foundation 
of  any  decree. 

4.  The  complaint  contained  several  distinct  and  incon- 
sistent causes  of  action,  not  separately  stated,  and  the  Court 
erred  in  refusing  to  compel  the  party,  on  the  motion  of  the 
defendant,  to  elect  upon  which  cause  he  would  proceed. 

5.  The  Court  erred  in  admitting  in  evidence  the  several 
notes  and  mortgages,  against  the  objections  of  the  defend- 
ants. 

6.  The  complaint  shows  that  the  several  instruments  pur- 
porting to  be  mortgages  were  given  for  the  wife's  real  estate, 
her  separate  property,  owned  by  her  before  her  marriage 
with  the  defendant,  Higuera,  and  there  was  no  proof  that 
either  of  them  was  ever  acknowledged  by  the  wife,  and  they 
were,  therefore,  absolutely  void,  and  should  have  been  ex- 
cluded according  to  the  prayer  of  the  defendants. 

7.  It  affirmatively  appeared  on  the  face  of  the  record  that 
the  alleged  mortgage  of  the  5th  of  June,  1854,  given  for  the 
$2000  note,  bearing  seven  and  a  half  per  cent,  per  month 
interest,  were  never  acknowledged  by  the  wife  in  the  manner 
provided  by  law,  so  as  to  pass  her  estate,  and  was,  therefore, 
absolutely  void;  and  yet  it  was  admitted  by  the  Court  in  evi- 
dence, although  objected  to  by  defendants,  and  carried  into 
the  final  decree,  thus  swelling  the  apaount  by  many  thousands, 
and  the  lands  ordered  to  be  sold  for  its  payment. 

8.  The  Court  erred  in  admitting  in  evidence,  and  carrying 
into  the  decree,  the  amount  of  the  $1100  instrument,  dated 
16th  January,  1854,  the  same  being  absolutely  void  as  to  the 
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wife.  It  was  a  mere  contract  for  the  payment  of  money,  and 
not  a  conveyance  of  the  wife's  interest  in  her  lands,  and  could 
not  be  enforced  against  her  or  any  one  claiming  under  her. 

9.  The  said  several  mortgages  were  improperly  admitted 
in  evidence  against  the  objection  of  the  defence,  and  could 
not  be  subjects  of  foreclosure  against  the  wife's  land,  because 
.  they  were  not  conveyances,  and  did  not  pass  her  interest  in 
the  lands,  and  could  not  be  enforced  as  against  her  or  any 
one  claiming  under  her. 

^10.    The  said  several  instruments  alleged  to  have   [492] 
been  executed  by  Higuera  and  wife,  were  absolutely 
void,  as  against  the  wife,  and  cannot  be  set  up  and  enforced 
in  this  proceeding  against  her  or  any  one  claiming  under 
her. 

11.  The  said  decree  and  the  whole  thereof  is  erroneous, 
illegal,  and  void,  and  particularly  because  the  Court  rendered 
final  judgment  against  Higuera  and  wife  for  the  whole  amount 
of  the  said  several  claims,  and  ordered  the  land  to  be  sold, 
and  execution  against  both  for  the  balance. 

12.  The  original  instruments  offered  in  evidence  were 
written  in  the  Spanish  language,  and  recorded,  if  at  all,  in 
that  language,  and  were  not  notice  to  the  defendants,  who 
were  subsequent  incumbrancers. 

13.  The  said  alleged  instruments  were  void  for  uncer- 
tainty as  against  the  defendants,  subsequent  incumbrancers, 
and  operated  no  notice  to  them  as  to  what  particular  land 
they  were  intended  to  cover. 

JET.  W,  Carpentier,  for  Respondent. 

1.  O'Donnell  can  take  advantage  only  of  errors  to  his  own 
prejudice.  (11  Cal.  707;  Conroy  v.  Woods,  13  Cal.)  The 
judgment  below  has  been  executed,  the  property  sold,  and 
the  purchasers  cannot  be  affected  by  proceedings  on  this 
appeal.     (Farmer  v,  Bogers,  10  Cal.  335.) 

2.  O'DonnelFs  demurrer  was  to  the  prayer  of  the  com- 
plaint, and  hence  not  good.  (Bollins  v,  Forbes,  10  Cal.  299.) 
Besides,  going  to  trial  on  the  merits  waived  the  demurrer. 
(1  Cal.  206;  Id.  470;  Id.  481.) 

3.  As  owner  of  the  equity  of  redemptioUi  he  was  a  proper 
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EDcl  necessary  party.     (4  Pet.  190;  10  Cal.  547;   11  Id.  307; 
HaiSey  v.  Maier,  13  Id.) 

4.  The  money  was  received  by  Higuera  and  wife,  and 
further,  she  can  mortgage  her  property  for  his  debts.  (Act 
concerning  Conveyances,  sees.  19,  36;  Act  concerning  Hus* 
band  and  Wife,  sec.  7.)  The  complaint  charges  the  mort- 
gages to  have  been  duly  executed  and  acknowledged,  and 
this  is  not  denied  in  the  answer;  nor  are  they  a  part  of  this 
record,  and  this  Court  cannot  say  that  the  Court  below  was 
wrong  in  holding  them  good. 

5.  The  mortgage  of  Oct.  4th,  1854,  covers  the  others,  and 
was  properly  acknowledged.  (Whitney  v.  Buckman,  13  Cal.; 
Pfeiflfer  v,  Kiehn,  Id.) 

6.    The  language   "I,  Encarnacion  Soto,  and   my 
[493]   husband,  Kamon  *Higuera,"  in  the  body  of  the  mort- 
gages, with  her  signature,  ''Encarnacion  Soto,"  shows 
that  the  wife  of  Higuera  signed  them. 

7.  As  to  the  objection,  that  the  mortgages  were  recorded 
in  Spanish.  1st.  The  Constitution  of  this  State  recognizes 
the  Spanish  language  equally  with  the  English.  (Const., 
Art.  XI.,  sec.  21.)  2d.  The  Eecording  Act  provides  for  the 
registry  of  ancient  deeds,  executed  under  the  Spanish  law, 
and  hence  in  the  language  of  the  country.  (Act  concerning 
Conveyances,  sec.  41.)  3d.  O'Donnell  having  had  these 
mortgages  in  his  actual  possession  when  he  procured  his 
deed,  knew  their  contents,  and  registry  is  not  necessary. 

8.  The  description  of  the  land  is  sufficiently  certain. 
(Whitney  r.  Buckman,  13  Cal.;  Stanley  v.  Green,  12  Id.; 
Castro  V.  Gill,  6  Id.  42;  Blake  v.  Doherty,  5  Wheat.  359.) 

9.  The  operative  words  in  the  mortgages  are  sufficient, 
especially  when  followed  by  a  power  of  sale  on  default  of 
payment.  They  show  the  paper  to  be  a  mortgage,  a  security, 
and  not  a  sale  or  transfer.  (McMillan  v,  Richards,  9  Cal. ; 
Haffley  v,  Maier,  13  Id.;  1  Id.  203;  Adams'  Eq.  332  and 
note.)  A  mere  equitable  mortgage  in  writing  has  precedence 
of  subsequent  conveyance  of  the  fee.  (1  Johns.  Ch.  394; 
see  also  Bouvier*s  L.  D.  Mortgage;  15  Ala.  472;  Abbott  v. 
Godfrey's  Heirs,  1  Man.  178;  2  Dessau,  564;  Id.  552;  3  Id. 
74;  Davis  v.  Cay,  2  Mo.  161;  3  Met.  210;  5  Cal.  516.) 
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10.  The  mortgage  of  Oct.  4th,  1854,  was  an  acknowledg- 
ment and  ratification  of  the  preceding  mortgages.  (1  Cowp. 
201.) 

11.  The  bill  is  good,  though  framed  with  a  double  aspect. 
(2  Madd.  Ch.  139;  Cooper's  Eq.  14  and  15;  Mitfords  Ch.  PL 
40  and  note  (1);  Betts  v.  Betts,  Cocke,  Ala.  789;  1  Milne  & 
C.  603.) 

Hejjdevfeldt,  also  for  Bespondent. 

1.  The  demurrer  was  overruled,  but  if  it  appears  to  be 
undisposed  of,  it  will  be  presumed  after  answer  and  trial  to 
have  been  abandoned:  answer  waives  demurrer.  (DeBoom 
v.  Priestley,  1  Cal.  206;  Pierce  v.  Mintum,  Id.  470;  Brooks 
V.  Minturn,  Id.  481.) 

2.  The  demurrer  is  confined  to  the  relief  asked  in  the  bill, 
and  is  therefore  frivolous.     (Rollins  v,  Forbes,  10  Cal.  299.) 

3.  The  trial  and  decision  were  at  the  proper  place;  the 
record  cannot  be  contradicted;  there  is  nothing  to  show  that 
the  stipulation  to  try  at  another  place  was  performed,  and 
the  stipulation  is  no  part  of  the  record,  and  cannot  be  noticed 
for  any  purpose.    (Bitter  v.  Mason,  11  Cal.  24.) 

*4.  The  separate  property  of  the  wife  could  be  [494] 
mortgaged  by  her,  and  was  efiectually.  (Wood's  Dig. 
102,  sec.  19;  104,  sec.  36;  488,  sees.  6,  7;  Pf eiflfer  v.  Biehn, 
13  Cal.)  The  acknowledgments  are  averred  to  be  legal,  and 
are  not  denied.  (Humphreys  v.  McCall,  9  Cal.  59;  S.  F.  Gas 
Co.  V.  The  City,  Id.  453.)  The  proof  of  the  acknowledg- 
ments was  conclusive,  as  is  shown  by  the  decree :  all  intend- 
ments are  in  favor  of  the  regularity  and  correctness  of  the 
Court  of  original  jurisdiction. 

5.  The  mortgage  of  the  fifth  of  June,  1854,  was  vacated 
by  the  last  mortgage.  But  independently,  O'Donnell's  fraud 
makes  him  hold  the  title  in  equity  subject  to  the  payment  of 
that  mortgage. 

6.  The  language  used  constitutes  the  papers  mortgages. 
(2  Story,  sec.  1018;  2  Bouv.  Die.  190,  sec.  8  and  cases  cited; 
Wood  worth  v.  Guzman,  1  Cal.  203;  Abbott  v.  Godfrey,  1 
Mich.  180;  R.  R.  Co.  v.  Talman,  13  Ala.  472;  2  Dess.  569; 
Ricket  V.  Madeira,  1  Rawle,  327;  3  Powell  on  Mort.  1050.) 
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made  on  the  failure  to  record,  because  it  seems  that  O'Don- 
nell  had  actual  notice. 

7.  Nor  is  the  point  well  taken  that  the  papers  do  not  use 
apt  and  sufficient  words  to  create  a  mortgage.  No  particular 
words  are  necessary  to  bind  the  property.  But  it  is  difficult 
to  find  more  expressive  language  than  the  words,  **  we  mort- 
gage the  property,"  when  accompanied  by  a  provision  for 
the  sale  of  it  in  the  event  of  non-payment  of  money  recited 
in  the  instrument  as  being  thus  secured. 

The  property  of  the  wife  may  be  mortgaged  by  joint  deed 
of  herself  and  husband  for  the  debt  of  the  husband;  but 
the  papers  do  not  show  here  that  this  was  the  sole  debt  of 
the  husband,  or  that  it  was  not  the  debt  of  both,  or  of  the 
wife.     (See  cases  cited  on  briefs.) 

We  think  there  is  no  error  in  the  record  of  which  the  ap- 
pellant can  avail  himself. 

Judgment  affirmed. 


TEE  AD  WELL  v.  PAYNE  &  DEWET.» 

Injunction,  who  not  Entitled  to. — A  stranger  to  the  title  of  real  property, 
though  in  possession,  cannot  go  into  eqnity  and  enjoin  tho  purchasers  and  owners 
thereof  from  setting  up  and  enforcing  their  title,  on  the  ground  that  it  waa 
fraudulently  and  illegally  acquired  by  them  of  a  third  person  who  does  not  com* 
plain.  Having  no  titlu  himself,  it  is  immaterial  to  him  whether  he  be  evicted  \>j 
such  purchasers  or  their  vendor. 

Estoppel,  when  not  to  Applt.— The  doctrine  of  estoppel  has  no  application  to  the 
facts  of  this  case,  which  see. 

Appeal  from  the  Twelfth  District. 

The  substance  of  the  complaint  is,  that  in  March,  1850, 
tlie  Alcalde  of  San  Francisco,  John  W.  Geary,  made  a  grant 
of  the  lots  in  controversy;  that  in  December,  1850,  this 
Court,  in  the  case  of  Woodworth  v,  Fulton,  1  Cal.,  decided 
such  grants  to  be  void  on  their  face — ^no  evidence  of  title; 
that  under  the  Act  of  March,  1853,  Congress  authorized 


^  See  Payne  o.  Treadwell,  16  Cal.  220. 
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town  sites  on  public  lands  of  the  United  States  to  be  entered 
in  the  Land  OflBce  for  the  use  and  benefit  of  the  occupants 
thereof,  impliedly  or  expressly  recognizing  a  present 
right  of  possession  in  such  ^occupants;  that  the  prem-  [497] 
ises  were  so  entered;  that,  July,  1853,  one  McHenry 
being  in  possession  of  the  premises  and  occupant  thereof, 
conveyed  the  same  to  plaintiff  for  $2900,  who  entered  into 
possession,  and  some  time  after,  but  before  the  decision  of 
this  Court  in  Cohas  v,  Baisin,  3  Cal.,  commenced  grading 
and  building  a  house  thereon,  and  in  a  shoxt  time  made  im- 
l^rovements  of  the  value  of  $4000,  which  still  remain;  that 
some  mouths  before  the  decision  in  said  case  of  Cohas  v. 
Raisin,  rendered  in  October,  1853,  the  opinion  was  written 
out  and  agreed  on  by  a  majority  of  the  Court,  and  that  de- 
fendants, before  August,  1853,  discovered  by  a  clandestine 
examination  of  or  among  the  private  papers  cf  one  of  the 
Judges  of  the  Court,  or  by  some  other  means,  that  said 
opinion  had  been  so  written  out  and  would  be  delivered  as 
the  decision  of  the  Court  at  some  future  day;  tliat  with  this 
knowledge,  and  with  intent  to  defraud  plaintiflF,  they  bought 
the  premises  and  permitted  plaintiff  to  go  on  and  make  his 
improvements,  intending  in  time  to  sue  for  and  recover  the 
premises,  and  that  defendants  have  now  brought  ejectment 
against  plaintiff. 

The  answer  denied  these  allegations,  though  plaintiff  con- 
tended that  some  of  the  denials  were  not  full. 

The  Court  below  dismissed  the  bill.     Plaintiff  appeals. 

J.  P.  Treadwelly  Appellant,  in  person. 

I.  The  deed  to  defendants  on  which  they  bring  their 
ejectment  suit,  is  void  against  the  plaintiff,  as  originating  in 
and  growing  out  of  a  transaction  against  public  policy. 

The  plaintiff  has  a  standing  in  a  court  of  equity  to  have 
the  defendants  perpetually  enjoined  from  asserting  any  right 
against  him  under  such  void  deed,  on  the  principle  of  pubLc 
policy  alone. 

The  defendants'  unlawful  discovery  of  the  forthcoming 
decision  was  a  constructive  fraud  on  the  plaintiff's  right  as  a 
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citizen,  to  have  the  law  pronounced  by  the  Supreme  Court, 
for  all  at  the  same  time. 

The  plaintiff  is  entitled  to  relief  in  equity  on  the  joint 
ground  of  public  policy,  and  unconscientious  advantage  of 
his  situation  and  a  violation  of  his  rights  as  a  citizen.  {1 
Story's  Eq.  Jur.,  sees.  258-264;  Id.  sees.  292-294-297;  5 
Watts  &  S.  315,  319,  327;  Wright  v.  Tallis,  50  Eng.  C.  L. 
905;  4  Moore,  459;  Phelps  v.  Decker,  10  Mass.  274;  Buchler's 
Case,  2  Coke,  56;  2  Coke  Lit.  85;  4  Kent's  Com.  438;  3  Cow. 
C43-5;  9  Vesey,  516;  Muckleston  v.  Brown,  6  Id.  52;  Dixon 

V.  Olmins,  1  Cox,  414;  18  Ves.  382-3;  Id.  49  note  3; 
[498]   7  Id.  472;   ni  Id.  536;   9  Id.  13,  note  2;   Hatch  v. 

Hatch,  Id.  299;  Hare  on  Dis.  108,  204;  Metcalf  v. 
Harvey,  1  Ves.  240;  Ld.  Kedesdale's  Tr.  53;  Broom's 
Maxims,  572;!  Brown's  Ch.  125;  Newland  on  Cont.  478; 
Pr.  Act,  sec.  254;   Curtis  v.  Sutter,  ante;  Cooth  v:  Jackson, 

6  Ves.  12,  19,  20,  30-1-2,  35-7.) 

II.  The  defendants,  with  a  knowledge  of  their  claim  of 
title,  of  which  plaintiflFwas  ignorant,  stood  by  and  saw  plain- 
tiflF  expend  a  large  sum  of  money  in  improvements  upon  the 
land,  and  ought  to  be  enjoined  from  asserting  title  against 
plaintiff.  (Parke  v.  Kilham,  8  Cal.  77;  Hall  v.  Fisher,  9 
Barb.  30-1;  4  Watts,  195;  Watts  &  S.  325;  2  Atk.  83;  6 
Durnf.  &  E.  555-6;  Swartz  v.  Swartz,  4  Barr.  358;  1  Bay. 
239;   1  Story's  Eq.  Jur.,  sees.  385-388;   2  Ves.  443,  note  3, 

7  Id.  231-235,  note  2;  7  Post.  512.) 

D.  Lake,  for  Respondents. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
and  Field,  C.  J.,  concurring. 

The  plaintiflf  filed  his  bill  to  enjoin  the  defendants  from 
setting  up  and  enforcing  their  title  to  certain  real  estate  in 
San  Francisco.  The  ground  seems  to  be  that  Payne  and 
Dewey  got  secret  information,  by  improper  means,  of  the 
fact  that  the  Supreme  Court  was  about  to  render  the  de- 
cision in  the  case  of  Cohas  v.  Baisin,  3  Cal.  443,  affirming 
the  validity  of  Alcalde  titles,  and  in  consequence  bought  up 
these  lots  on  speculation,  the  plaintiff  then  being  in  posses- 
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sion  and  believing  his  title  to  be  good  under  the  previous 
decision  of  Woodworth  v.  Fulton,  1  Cal.  295,  the  doctrine 
of  whrch  case  Cohas  v.  Kaisin  overruled. 

It  is  insisted  that  this  purchase,  so  made,  is  void  on 
grouftds  of  public  policy,  and  that  the  plaintiff  here,  with- 
out having  any  title  on  his  part,  may  come  into  equity  and 
have  the  purchase  set  aside.  We  are  unable  to  see  upon 
what  basis  such  a  pretension  can  rest.  This  is  not  the  case 
of  a  party  to  a  contract  resisting  its  enforcement  on  the 
ground  thut  it  was  procured  by  fraud  or  by  some  act  or 
agreement  opposed  to  public  policy;  nor  is  it  even  the  case 
of  a  party  setting  up  such  illegality  as  a  ground  of  affirmative 
relief  against  his  own  contract,  or  a  contract  with  which  he 
was  connected.  It  is  the  case  of  a  stranger  to  the  title  set- 
ting up  the  fraudulent  and  illegal  manner  in  which  the  title 
was  obtained,  and  claiming  that  the  property  which  was  the 
subject  of  such  contract  shall  be  confiscated  for  his 
benefit,  although  the  parties  *defrauded  are  satisfied  [499] 
to  let  tlie  contract  stand.  It  is  clear  that  the  title  to 
these  lots  was  either  in  Payne  and  Dewey's  vendors  or  in 
them;  and  the  inducements  from  which  Payne  and  Dewey 
acted  in  making  the  purchase  cannot  be  availed  of  by  plain- 
tiff, who  had  no  connection  with  the  title.  It  is  the  same 
thing  to  him  whether  Payne  and  Dewey  or  their  vendors 
recover  the  premises,  if  he  himself  has  no  title  to  them. 
Larceny  is  against  public  policy;  but  we  apprehend  if  a  man 
stole  a  sum  of  money  for  the  purpose  of  buying,  and  did  buy 
land  with  it,  that  a  mere  intruder  could  not  set  up  the  man- 
ner in  which  he  acquired  it  as  being  against  public  policy, 
as  a  ground  for  perpetually  enjoining  the  purchaser  from 
maintaining  an  action  for  the  possession.  Or  if  a  man 
fraudulently  obtains  a  patent  from  the  Government — which 
act  is  also  against  public  policy — that  a  stranger  may  go  into 
possession  and  defeat  the  title  on  this  ground.  But  the 
plaintiff's  proposition  is  too  plainly  untenable  to  merit 
further  consideration. 

We  have  taken  this  averment  as  if  it  were  directly  and 
distinctly  made  by  the  bill,  and  not  directly  or  indirectly 
denied  in  the  answer.     The  objection  of  the  plaintiff,  how- 
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ever,  is  to  the  legal  and  technical  sufSciency  of  the  answer, 
as  a  full  and  positive  denial  of  tlie  charge  in  the  bill;  which 
charge,  indeed,  for  all  legal  purposes,  need  not  have  been 
answered  at  all. 

There  is  no  warrant  in  the  case  for  the  application  of  the 
doctrine  of  equitable  estoppel.  We  have  repeatedly  laid 
down  the  rule  applicable  to  this  subject;  and  there  is  no  dif- 
ficulty in  seeing  tliat  the  facts  of  this  case  do  not  approach  it. 

Judgment  affirmed,  with  costs. 


HAWKINS  et  al.  v.  HILL  et  al. 

Fobbclosuhb  of  Beyebal  Mobtoaoes. — Wliero  plaintiff  has  two  mortgfages  on  the 
^  same  property— the  property  being  indivinible — and  ouo  of  the  mort;;a^es  in  not 
due,  he  may,  iiG%'crtheie88,  file  his  bill  and  have  a  decree  for  the  for  closure  of 
both.  And  if  the  second  mortgage  becomes  due  before  the  decree,  then  defend- 
ant cannot  defeat  the  action  as  to  this  mortgage  by  tendeiing  the  mont  y  due  on 
the  firttt  mortgage,  afu>r  the  maturity  of  the  second.  The  juriudiction  of  the 
Court  over  the  subject-matter  having  attached,  the  Court  should  close  the  con- 
troversy by  settling  all  things  involved  in  the  litigation. 

[500]    *Appeal  from  the  Ninth  Disti-ict. 

Suit  on  two  notes  and  mortgages  made  at  different  times, 
to  different  persons,  and  assigned  to  plaintiffs. 

The  property  mortgaged  was  a  water  ditch.  Defendants, 
who  were  the  mortgagors,  appeal. 

J57.  Steele,  for  Appellants. 

1.  The  action  was  premature  as  to  the  second  note  and 
mortgage.  (8  Pick.  113;  7  Cal.  352;  Thatcher  v.  Taylor,  3 
Munf.  249.)  The  tender  of  the  sum  due  when  the  suit  was 
commenced,  with  interest  and  costs,  should  have  abated  the 
action.  (Joy  v.  Hall,  4  Vt.  455.)  The  decree  could  not  be 
for  both  notes,  (1  Penn.  379,)  and  being  erroneous  in  part, 
it  is  erroneous  in  toto.  (Gaylord  v,  Payne,  4  Conn.  490;  8 
Cow.  406;  7  Cal.  352.)  The  Pr.  Act,  sec.  248,  applies  only 
to  a  debt  due  by  instalments  secured  by  one  and  the  same 
mortgage. 

^  Bofitwick  V.  MeEvoy,  62  CaL  503. 
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J.  B.  Rosborouyh,  for  Respondonts,  cited  Pr.  Act,  sec.  248; 
Campbell  v.  McComb,  4  Johns.  Cli.  534;  Wylie  v.  McMakin, 
2  Md.  Ch.  Dec;  Am.  L.  &  F.  Ins.  &  Tr.  Co.  v.  Ryerson,  2 
Hdlst.  Ch.  9. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

The  plaintiff  filed  his  bill  to  foreclose  two  mortgages;  one 
of  them  was  due,  the  other  was  not.  Both  were  on  the  same 
property,  and  the  averment  of  the  bill  and  the  finding  of  tho 
decree  are  that  the  property  was  not  divisible.  The  last  of 
these  mortgages  was  due  at  the  time  of  the  judgment.  The 
defendant  offered  to  pay  the  first  mortgage,  and  tendered 
and  deposited  the  amount  of  it,  but  the  tender  was  not  made 
until  after  the  last  mortgage  was  due.  The  Court  decreed 
the  sale  of  the  premises  for  the  amount  of  both  mortgages, 
and  from  this  decree  the  appeal  is  taken. 

The  appellants  insist  that  it  was  irregular  in  this  way  to 
decree  the  sale  of  the  property.  But  the  authorities  show 
that  when  property  is  situated  as  this  is,  the  right  of  the 
holder  of  the  claims  is  to  have  a  decree  for  them,  though  all 
of  the  debts  be  not  due;  the  reason  being,  that  otherwise  the 
plaintiff  would  be  without  remedy  as  to  the  debt  already  due. 
At  the  time  of  the  filing  of  the  bill,  the  plaintiffs  had 
a  *right  of  action  as  to  the  senior  mortgage,  and  the  [501] 
defendants  were  in  default;  and  the  right  also,  existed 
to  have  the  sale  for  the  other  mortgage.  The  mere  fact  that 
the  tender  was  made  of  the  money  due  on  the  first,  after  the 
maturity  on  the  second  mortgage,  did  not  defeat  this  right  of 
the  plaintiffs  to  enforce  in  this  action  the  second  mortgage. 
The  jurisdiction  of  the  Court  over  the  parties  and  the  sub- 
ject-matter had  attached,  and  the  Court  of  Chancery,  acting 
upon  the  subject,  should  close  the  controversy  by  settling  up 
all  the  matters  involved  in  the  litigation.  See  Campbell  v. 
Macomb,  4  Johns.  Ch.  533,  and  other  cases  referred  to  in 
the  respondent's  brief. 

Decree  affirmed. 

571 


502  Smith  v.  Eichmond.  [Sup.  Ct. 


SMITH  V.  EIOHMOND.' 

• 

Pleading,  Supfioienct  of  Oompi*.' int. — Complaint  avers  in  snbstance  that  de- 
fendant made  his  n  jte,  etc.,  setting  out  a  copy,  that  plaintiff  is  holder  by  transfer 
from  the  payee,  etc.,  and  that  defendant  is  indebted  to  plaintiff  thereon  in  the 
sum,  etc.  The  complaint  then  avers:  *'  Plaintiff  further  shows  that  after  said 
note  was  executed,  etc.,  #  *  ♦  defendant,  by  virtue  of  *  *  *  proceedings  in 
insolvency,  etc.,  *  *  ♦  claims  to  have  been  discharged  from  the  payment  of  the 
note  and  debt  hereinbefore  mentioned;  and  plaintiff  further  shows  that  after  said 
^  discharge  as  aforesaid,  on  or  about  *  *  *  defendant  promised"  the  payee  and 
other  persons  that  he  would  pay  said  note  to  said  payee  on  demand,  etc.;  and  that 
defendant  thereby  revived  said  obligation,  etc.  Beldy  that  the  complaint  does  not 
set  up  two  causes  of  action;  that  the  gravamen  of  tlie  action  was  designed  to  be 
the  promise,  the  previous  indebtedness  being  averred  as  matter  of  inducement. 

•  Appeal,  Disoketion  op  Coukt  not  Revisable.— Plaintiff  herein  having  rested  his 
case  upon  proving  his  note,  and  defendant  not  introducing  any  proof  of  his  dis- 
charge in  insolvency,  the  Court  below  instructed  the  jury  to  find  for  plaintiff, 
and  aftei-wards  set  aside  the  verdict  and  granted  a  new  trial.  ITeldi  tliat  this 
Court  will  not  revise  the  discretion  of  the  Court  below  in  granting  the  new  triai* 
that  defendant  might  well  have  been  taken  by  surprise,  and  supposed  it  unneces- 
sary to  introduce  proof  of  his  discharge. 

■ 

Appeal  from  the  Sixth  District. 

Complaint,  not  verified,  averred  substantially  as  set  forth 
in  first  syllabus.  Answer,  not  verified,  denied  all  the  alle- 
gations of  the  complaint,  and  set  up  discharge  in  insolvency- 
in  bar.  On  the  trial,  plaintiff  proved  up  the  note  mentioned 
in  the  complaint,  introduced  it  in  evidence,  and  rested. 
Defendant  moved  for  a  nonsuit  on  the  ground,  among  others, 
that  the  action  is  to  recover  a  debt  founded  on  the 
[502]  new  *promise  alleged  to  have  been  made  by  defend- 
ant after  his  discharge  in  insolvency,  and  that  there  is 
no  proof  of  such  new  promise.  Overruled.  Instructions  to 
find  for  plaintiff,  and  verdict  accordingly.  New  trial  granted, 
and  plaintiff  appeals. 

JBovde  &  Grifflthf  for  Appellant. 

The  allegation  in  the  complaint  as  to  defendant's  discharge 
in  insolvency  was  surplusage.  The  complaint  contained  two 
causes  of  action — one  on  the  note,  the  other  on  the  new 


^  Same  case,  19  Cal.  476. 

'  Approved,  Nooney  v,  Mahoney,  30  Cal.  227.    Pleading,  admission  by  failure  to 
deu},  DoU  V.  Good,  '6%  Cal.  290;  Pfister  v.  Dasocy,  65  CaL  106. 
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promise.  This  latter  was  unnecessary,  and  may  be  disre- 
garded. (Gould's  PI.  Ch.,  sec.  4,  170;  14  Johns.  380;  1 
Chitty  PL  229.) 

E,  B.  Crocker^  for  Bespondent. 

1.  There  is  no  abuse  of  discretion  in  granting  a  new  trial 
here.  (Drake  v.  Palmer,  2  Cal.  197;  3  Id.  413;  4  Id.  122; 
Id.  288.) 

2.  The  gravamen  of  the  action  was  the  new  promise,  as 
to  which  plaintiff  offered  no  proof,  and  hence  his  suit  could 
not  be  sustained  and  the  new  trial  was  properly  granted. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Field, 
0.  J.,  concurring. 

The  complaint  in  this  case  does  not  distinctly,  if  at  all, 
count  on  two  causes  of  action.  The  whole  matter  of  the 
complaint  seems  to  be  blended  in  one  statement.  If  the 
complaint  was  intended  to  set  up  two  causes  of  action,  this 
intent  was  not  distinctly  manifested  by  the  form  of  the  com- 
plaint,  as  it  should  have  been. 

It  is  true,  the  complaint  does  not  aver  that  the  defendant 
was  discharged  in  bankruptcy;  it  says  he  claimed  to  be,  but 
in  the  next  sentence  it  avers  that  after  his  discharge  he 
promised,  etc. ;  and  we  are  inclined  to  think  that  the  proper 
construction  is  that  the  gravamen  of  the  action  was  designed 
to  be  the  promise — the  previous  indebtedness  being  averred 
as  matter  of  inducement,  or  as  indicating  the  extent  and 
character  of  the  engagement. 

The  defendant  might  very  well  have  been  taken  by  surprise 
under  these  circumstances,  and  supposed  it  not  necessary  to 
introduce  proof  of  his  discharge. 

Under  these  circumstances,  we  cannot  revise  the  discretion 
of  the  Court  below  in  granting  a  new  trial,  there  being  no 
palpable  abuse  of  it. 

Order  affirmed. 
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[503]  *STEVENS  v.  IRWIN,  Sheeitf. 

Bale  op  "PEsaoyAL.  Pbopebty,  when  not  Fbaudulent. — Where  a  vendee  of  pei> 
Bonal  property  bays  it  bonajidey  takes  postiession  openly,  and  holds  it  in  excluNiTe 
posse^ision  for  a  year  or  more,  and  afterwards  pats  the  property  into  the  po6se«- 
sion  of  the  vendor,  as  attorney  in  fact  of  the  vendee,  this  qualified  posiiession  of 
the  vendor  does  not,  as  matter  of  law,  show  the  sale  to  be  fraudulent,  and  void 
as  against  the  creditors  of  the  vendor. 

*  Statute  of  Frauds  Constbtted. — Our  Statute  of  Frauds  (Act  of  1850,  sec.  15) 
was  not  intended  to  go  beyond  the  extreme  rule  adopted  by  the  Supreme  Court 
of  tlie  United  States  and  the  English  Courts,  to  wit:  that  retention  of  the  pos- 
session of  personal  property  by  the  vendor,  after  an  absolute  sale,  is  ppr  se  fraud. 
The  word  "actual"  in  the  statute  was  designed  simply  to  exclude  a  mere  formal 
cliange  of  possession,  and  the  word  "continued"  to  exclude  a  mere  tem(x>rary 
change.  But  the  statute  does  not  require  that  the  vendor,  under  penally  of  f«jr- 
feiture  of  the  goods,  shall  tiever  have  any  control  over  or  care  of  them. 

Idem,  what  Hequibed  undeb. — Ml  the  statute  requires  is,  that  delivery  must  be 
made;  the  vendee  must  take  actual  possession;  the  possession  must  l)e  open  and 
unequivocal,  carrying  with  it  the  usual  marks  and  indications  of  ownerHhip  by 
the  vendee.  The  possession  must  be  continuous — not  taken  to  be  surrendered 
back  again — ^not  formal,  but  substantial.  But  it  need  not  necessarily  continue 
indefinitely,  when  it  is  bona  fide  and  ox>enly  taken,  and  is  kept  for  such  a  length 
of  time  as  to  give  general  advertisement  of  the  status  of  the  property,  and  the 
claim  to  it  by  the  vendee. 

Idem,  Case  Ovebbuled.— Tlie  facts  in  Bacon  v.  Scannell,  9  Cal.  272,  differ  from 
those  here;  but  the  principle  announced  in  that  case  is  not  law. 

Appeal  from  the  Seventeenth  District. 

Action  of  replevin  brought  by  Isaac  Stevens  against 
Edward  Irwin,  Sheriff  of  Sierra  county,  to  recover  posses- 
sion of  a  number  of  horses  and  mules,  hay,  barley,  saddles, 
etc.,  which  the  Sheriff  had  levied  upon  by  virtue  of  an  at- 
tachment in  favor  of  Treadwell  v,  Stevens,  brother  of  the 
plaintiff. 

It  appears  by  the  evidence  that  in  the  year  1855,  and  until 
the  spring  of  1856,  B.  C.  Stevens  was  the  owner  of  a  livery 
stable  at  Monte  Cristo,  Sierra  county,  and  carried  on  the 
business  of  keeping  livery  stable;  that  in  the  spring  of  1856, 
he  became  insolvent,  being  at  that  time  indebted  to  Tread- 
well  &  Co.,  among  others.  There  was  a  large  amount  of 
evidence  on  the  question  of  fraud.    In  January,  1858,  plain- 


•  Approved,  Engles  v.  Marshall,  19  Cal.  329;  Oodchaux  tj.  Mulford,  26  Cal.  82.^; 
Woods  V.  Bugby,  29  Cal.  472;  Waldie  o.  Doll,  Id.  660;  Carpenter  v.  Clark,  2  Nev,  247. 
Ttsstimony  admissible  to  prove  possession,  cited,  Gallagher  «.  Williamson,  23  Cal.  834. 
Hesthal  o.  Myle,  63  CaL  625;  Bell  o.  McClellan,  67  Cal.  284.  See  10  Nor.  424  430; 
11  Nev.  271. 
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tiff  left  for  the  Atlantic  States,  where  he  still  remains,  leav- 
ing B.  C.  Stevens  in  possession  of  the  stable  and  mules, 
under  a  power  of  attorney  from  plaintiff.  B.  C.  Stevens  re- 
mained in  possession  from  the  departure  of  plaintiff  for  the 
Atlantic  States  until  June,  1868,  when  the  same  were  levied 
upon  by  the  defendant,  as  Sheriff. 

*Other  facts  are  sufficiently  stated  by  the  Court.  [504] 
The  instructions  to  the  jury  are  not  given,  because 
the  case,  as  passed  upon  by  the  Court  and  jury,  presents  the 
question  of  law  stated  in  the  opinion  of  this  Court,  and  to 
the  full  understanding  of  this  question  further  facts  are  not 
material.     Defendant  appeals. 

JFm.  M.  Stewart,  for  Appellant,  cited  Wood's  Dig.  107,  sec. 
15;  Hubbard  v.  Bogardus,  10  Cal.  518;  Brown  et  al.  v,  Gor- 
ham,  4  Id.  289;  Bacon  v.  Scannell,  9  Id.  271;  Stewart  v. 
Scannell,  8  Id.  80;  Vance  v.  Boynton,  Id.  556;  Whitney  v. 
Stock,  8  Id.  514. 

jB.  H.  Taylor  and  Kirhpatrich  &  Baldwin^  for  Respondent, 
cited  Breckenridge  v.  Anderson,  3  J.  J.  Marsh.  714;  Clark 
V.  Moore,  10  N.  H.  236;  French  r.  Hall,  9  Id.  134,  146;  6 
Watts  &  S.  94;  13  Serg.  &  E.  128,  131;  Dorsy  v.  Thrall,  13 
Vt.  281;  Famsworth  v.  Shepherd,  6  Id.  521;  Wilson  v. 
Hooper,  12  Id.  653;  3  Barr,  442;  Low  v.  New  Haven,  2  N.  H. 
13,  and  authorities  there  cited;  1  Sme.  &,  M.  383;  11  Mass. 
421;  2  Pick.  411;  2  Kent,  441. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

This  was  an  action  for  the  recovery  of  certain  property 
levied  on  by  defendant,  as  Sheriff,  under  process,  as  the 
property  of  one  B.  C.  Stevens.  The  case  was  here  before, 
and  judgment  was  reversed  on  a  question  of  law  not  affecting 
the  merits.  Two  verdicts  and  judgments  have  been  had  for 
plaintiff  on  the  main  question  involved.  The  proofs  are 
conflicting,  and  it  would  require  a  very  strong  case  to  induce 
us  to  interfere  with  the  action  of  the  Court  below  in  refus* 
ing  a  new  trial. 
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1.  This  point  is  not  much  pressed  by  appellant.  It  is  not 
well  taken. 

2.  The  main  ground  insisted  on  by  the  appellant  is,  error 
in  the  instruction  of  the  Court  upon  the  question  of  fraud, 
which  was  the  real  matter  before  the  jury.  It  was  claimed 
by  the  defendant  that  this  property  sued  for  (being  mules, 
etc.)  was  really  the  property  of  one  Benjamin  Stevens,  and 
tliat  the  pretended  sale,  insisted  on  as  giving  the  ownership 
to  Isaac,  the  plaintiff,  was  a  sham.  It  is  said  the  proof  shows 
that  a  part  of  this  property  was,  some  twelve  or  eighteen 
months  before  the  levy,  in  the  possession  of  Benjamin 
Stevens,  who  then  transferred  it,  with  the  livery  stable  and 
property  connected  with  the  business,  to  Isaac,  who  went 

into  possession,  and  remained  ostensibly  in  the  con- 
[505]  trol  *of  the  property  for  something  more  than  a  year, 
when  he  went  to  the  Atlantic  States,  leaving  Benjamin 
in  possession,  with  a  power  of  attorney  to  act  as  his  agent; 
that  Benjamin,  though  under  color  of  this  authority,  resumed 
possession  of  these  mules,  etc.,  and  that  this  resumption  of 
possession,  thus  acquired,  is  fatal  to  the  plaintiff's  claim, 
under  the  fifteenth  section  of  the  Statute  of  Frauds,  which 
requires  an  actual  and  continued  change  of  possession  as  a 
necessary  element  of  the  validity  of  the  title.  The  appellant 
contends  that  the  fact  of  this  subsequent  possession  by  the 
vendor,  as  matter  of  law,  is  of  itself  conclusive  proof  of 
fraud  in  the  conveyance.  Unless  the  proposition  can  be 
maintained  in  this  extent,  as  the  record  stands,  the  appel- 
lant cannot  make  good  his  assignment. 

The  section  of  the  Statute  of  Frauds,  the  construction  of 
which  is  thus  involved,  is  in  these  words  (Wood's  Dig.  107) : 
"Every  sale  made  by  a  vendor  of  goods  and  chattels  in  his 
possession  or  under  his  control,  and  every  assignment  of 
goods  and  chattels,  unless  the  same  be  accompanied  by  an 
immediate  delivery,  and  be  followed  by  an  actual  and  con- 
tinued change  of  possession  of  things  sold  or  assigned,  shall 
be  conclusive  evidence  of  fraud  as  against  the  creditors  of 
the  vendor,  or  the  creditors  of  the  person  making  such  as- 
signment, or  subsequent  purchasers  in  good  faith." 

Upon  no  question  of  general  jurisprudence  has  there  been 
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80  much  controversj  and  conflict  as  in  the  construction  of 
the  English  Statutes  of  Fraud,  and  analogous  statutes  of  the 
American  States.  These  conflicts  have  divided  the  bar  and 
the  bench,  not  only  in  England,  but  in  this  country;  and 
there  has  been  almost  as  much  diversity  in  the  same  Courts, 
in  the  rulings  of  different,  and  sometimes  the  same  Judges, 
as  between  those  Courts  and  other  tribunals.  This  disagree- 
ment has  been  greater  upon  the  question  now  before  us — the 
effect  of  a  retention  of  the  possession  of  personal  property 
by  the  vendor,  after  an  absolute  sale — than  upon  any  other 
portion  of  the  statute.  Two  sects  divided  the  judiciary  upon 
this  question,  one  holding  that  the  retention  was  per  se  fraud; 
the  other,  that  it  was  only  prima  facie  evidence  of  fraud, 
susceptible  of  explanation  and  rebuttal.  And  these  sects 
have  been  split  into  numerous  minor  subdivisions,  holding 
various  and  contradictory  modifications  and  exceptions  to 
the  general  doctrine.  Twyne's  case,  3  Coke,  80,  followed  by 
Edwards  v.  Harbin,  2  Term  B.  587,  are  leading  cases,  hold- 
ing the  first  and  most  stringent  of  these  rival  propositions, 
and  they  were  followed  by  the  Supreme  Court  of  the 
United  *States  in  Hamilton  v.  Eussell,  1  Cranch,  309;  [506] 
by  the  Supreme  Court  of  New  York,  in  Sturdevant  v. 
Bullard,  (afterwards  overruled,)  9  Johns.  339;  4  Binn.  258; 
2  Hon.  &  M.  302,  and  other  cases;  while  the  more  liberal 
rule  was  adopted  in  most  of  the  States  of  the  Union.  In 
this  controversy  as  to  what  the  true  common  law  rule  is,  the 
Legislature  wisely  adopted,  by  statute,  the  construction  given 
by  the  Supreme  Court  of  the  United  States,  for  this  course 
had  at  least  the  advantage  of  giving  to  the  State  one  uniform 
rule  in  all  the  Courts  on  this  important  subject. 

But  we  apprehend  that  the  Legislature  never  intended,  by 
this  statute,  to  go  beyond  the  extreme  rule  adopted  by  the 
Supreme  Court  of  the  United  States,  and  the  English  cases 
on  which  that  rule  rests.  There  was  no  reason  of  policy  for 
such  extension;  indeed,  such  extension  might  defeat,  in  some 
degree,  the  reason  for  adopting  the  Federal  rule.  The  rule, 
as  defined  by  our  statute,  is  almost  in  the  language  of  that 
given  in  the  cases  which  establish  the  rule  in  England.  It 
is  true  that  some  stress  is  laid  on  the  words  **  actual  and 
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coiHinved  chsLUge  of  possession;"  but  these  words  are  sag- 
gestjed  bj  the  facts  and  principles  of  the  decided  cases  re- 
ferred to.  The  word  ''actual'*  was  designed  to  exclude  the 
idea  of  a  mere  formal  change  of  possession,  and  the  word 
**  continued"  to  exclude  the  idea  of  a  mere  temporary  change. 
But  it  never  was  the  design  of  the  statute  to  give  such  ex- 
tension of  meaning  to  this  phrase,  ''continued  change  of 
possession,"  as  to  require,  upon  penalty  of  a  forfeiture  of 
the  goods,  that  the  vendor  should  never  have  any  control 
over  or  use  of  them.  This  construction,  if  made  without 
exception,  would  lead  to  very  unjust  and  very  absurd  results. 
A  vendor  could  never  become  trustee  of  the  goods,  without 
their  being  forfeited  or  liable  for  his  debts.  If  a  livery 
stable  keeper  hired  a  horse  to  the  original  vendor,  it  would 
be  liable  for  his  debts;  or  if  a  boarder  came  into  a  room,  the 
furniture  might  be  liable  for  his  debts  if  he  once  owned  it. 
The  "continued  change  of  possession,"  then,  does  not  mean 
a  continuance  for  all  time  of  this  possession,  or  a  perpetual 
exclusion  of  all  use  or  control  of  the  property  by  the  original 
vendor.  A  reasonable  construction  must  be  given  to  this 
language,  in  analogy  to  the  doctrines  of  the  Courts  holding 
the  general  principles  transcribed  into  the  statute.  The 
delivery  must  be  made  of  the  property;  the  vendee  must 
take  the  actual  possession;  that  possession  must  be  open 
and  unequivocal,  carrying  with  it  the  usual  marks  and  indi- 
cations of  ownership  by  the  vendee.  It  must  be  such 
[507]  as  to  give  evidence  to  the  world  *of  the  claims  of  the 
new  owner.  He  must,  in  other  words,  be  in  the  usual 
relation  to  the  property  which  owners  of  goods  occupy  to 
their  property.  This  possession  must  be  continuous — not 
taken  to  be  surrendered  back  again — not  formal,  but  sub- 
stantial. But  it  need  not  necessarily  continue  indefinitely, 
when  it  is  boiia  fide  and  openly  taken,  and  is  kept  for  such  a 
length  of  time  as  to  give  general  advertisement  to  the  status 
of  the  property  and  the  claim  to  it  by  the  vendee. 

To  apply  this  principle  to  the  facts  here :  If  the  vendee, 
Isaac  Stevens,  bought  this  property  fairly,  and  took  posses- 
sion openly,  and  held  it  in  exclusive  possession  for  a  year  or 
more,  though  this  property  was  found  in  the  possession  of 
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Benjamin  Stevens,  the  original  vendor,  a  year  or  more  after- 
wards, the  latter  being  the  attorney  in  fact  of  the  vendee, 
this  qualified  possession  of  the  vendor  would  not,  as  a  mat- 
ter of  law,  show  the  sale  to  be  fraudulent  and  void.  The 
cases  cited  on  the  brief  of  the  respondent  establish  and 
maintain  this  proposition. 

The  facts  in  the  case  of  Bacon  v.  Scannell,  9  Cal.  272,  are 
widely  different  from  those  here.  It  is  true,  the  general 
reasoning  of  Mr.  Justice  Burnett  in  that  case  would  seem  to 
oppose  the  conclusions  we  have  reached,  but  the  circum- 
stances of  that  case  did  not  call  for  so  general  a  statement 
as  there  made;  and  we  cannot  recognize  the  principle  there 
announced  as  a  correct  exposition  of  the  statute. 

It  is  not  necessary  to  notice  the  other  points  made  by  ap- 
pellant.    They  do  not  seem  to  be  supported  by  the  record. 

Judgment  afBrmed. 


GAMBLE  et  al.,  Appellants,  v.  VOLL  et  al.,  Eespondents. 

CoxTBAOT,  BiOBT  OF  Pabtt  TO  Bescixd.^B.  &  Co.y  defendants,  had  two  me- 
chanics' liens  upon  certain  prox)erty,  one  filed  October  80th,  1854,  the  other  filed 
December  8th,  1854,  against  defendant,  V.  In  1855,  B.  &  Co.  sign  an  entry  on 
the  record  of  liens,  stating  that  the  liens  did  not  fall  dae  till  January  15th,  1856. 
This  was  done  on  the  supposition  that  the  Act  of  1855  permitted  such  extension 
of  credit  with  safety.  Discovering  that  such  act  in  this  respect  did  not  apply  to 
existing  liens,  B.  &  Co.,  November  IGtli,  1855,  brought  suit  on  the  liens,  obtained 
judgment,  sold  the  property,  bought  it  in  and  received  a  Sheriff's  deed.  Plain- 
tiff, as  mortgagee  of  the  property  subsequent  to  the  liens,  obtained  judgment, 
sold  the  property,  bought  it  in,  received  a  Sheriff's  deed,  and  now  files  his  bill  to 
set  aside  B.  &  Co.'s  judgment  and  sale,  on  the  ground  of  fraud.  Held,  that  B.  & 
Co.  and  V.  had  a  right  to  rescind  the  arragement  made  to  extend  the  lien,  such 
extension  haying  been  made  under  misapprehension,  the  debt  being  legal  and 
just,  and  plaintiff  having  acquired  no  rights  which  it  would  be  inequitable  to 
disturb;  that  such  rescission  is  no  evidence  of  fraud. 

JuDOUENT,  lyTEBEST  ON. — ^The  fact  that  judgment  on  the  liens  in  this  case  in- 
cluded a  charge  of  interest  at  two  per  cent,  given  on  a  prior  extension  of  the  lien, 
which  interest  is  over  and  above  the  original  contract  price  for  the  articles  for 
which  the  lien  was  claimed,  is  not  of  itself  conclusive  proof  of  fraud  in  the 
judgment,  but  such  interest  cannot  be  charged  on  the  premises  as  against  plain- 
tiff. 

Bedemptiox,  Bight  of. — A.s  subsequent  mortgagee,  plaintiff  would  hare  a  right, 
in  a  proper  case,  to  redeem  the  premises  from  the  sale  under  the  judgment  OQ 
the  liens,  by  paying  the  money  justly  due,  interest^  costs,  etc.— he  not  having 
betiu  party  to  the  suit  by  the  lien-holder. 
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Idem,  Bemedt  of  Subsequent  MoBTOAasE. — Plaintifia  here  cannot  object  that  the 
premises  are  not  so  described  in  the  liens  as  to  pass  title  under  such  sale.  If 
from  insufficient  description,  B.  &  Co.  got  no  title,  plaintiff  have  their  remedy 
in  ejectment. 

Idem.— In  this  case,  the  only  gronnd  for  the  interposition  of  equity  being  fraud, 
and  tins  being  ignored  by  the  findings,  the  bill  is  dismissed;  but  the  decree  will 
be  confined  to  the  disposition  of  the  fraud  alone,  leaving  plaintiff  at  liberty  to 
pursue'  his  remedy  in  ejectment,  if  he  have  any,  without  prejudice  from  this 
decree.    Decree  modified  at  appellants'  costs. 

Appeal  from  the  Fifth  District. 

Bill  against  Yoll  and  George  Eeed  &  Co.,  to  set  aside  a 
judgment  and  sale  by  Beed  &  Co.  of  certain  property,  on  the 
ground  of  fraud.  July  27,  1856,  plaintiffs  obtained  judg- 
ment against  defendant,  Yoll,  on  his  note  and  mortgage  to 
them,  dated  November  3, 1855,  the  mortgage  being  upon  the 
premises  in  controversy,  and  recorded  same  day.  The  prop- 
erty was  sold  on  such  judgment,  August  30,  1856,  and  a 
Sheriff's  deed  made  to  plaintiffs  as  purchasers,  March  9, 1857. 

Beed  &  Co.  filed  a  mechanics'  lien  on  the  property,  Oct. 
20,  1854,  for  money  due  them  from  VoU  for  materials  fur- 
nished from  October  13  to  October  26,  1854;  and  also,  De- 
cember 8,  1854,  filed  a  second  lien  for  another  sum  due  from 
VoU  for  materials  furnished  December  1,  1854.  On  the 
margin  of  the  record  of  each  of  these  liens  appears  this 
entry:  "This  lien  not  due  until  the  fifteenth  day  of  January, 
1856,  when  the  time  of  credit  expires.    George  Beed  &  Co.'* 

November  16, 1855,  Beed  &  Co.  began  suit  upon  said  liens 
against  Voll,  had  judgment  March  4,  1856,  for  seven  hun- 
dred and  five  dollars  and  seventy-four  cents,  the  amount  off 
the  two  liens,  together  with  two  hundred  and  eleven  dollars 
and  seventy-three  cents  interest  and  costs,  under  which  the 
premises  were  sold  April  12,  1856,  and  bought  in  by  Beed  & 
Co.,  who  received  the  Sheriff's  deed  October  12, 1856. 
[509]  The  ^interest  above  was  added  by  virtue  of  an  agree- 
ment on  the  part  of  Voll,  made  December  1,  1854,  to 
pay  interest  at  two  per  cent,  to  procure  an  extension  of  the 
time  of  payment.  December  1,  1854,  notes  were  given  fcy 
Voll  for  the  liens,  payable  in  four  and  five  months,  Beed  & 
Co.  agreeing  to  extend  the  credit  on  the  liens  thus  far. 

The  Court  below  found  that  Beed  &  Co.  were  entitled  to 
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foreclose  the  liens  named,  that  the  charge  of  fraud  against 
defendants  is  not  sustained,  and  dismissed  the  bill.  The 
other  facts  will  be  understood  from  the  opinion  of  the  Court. 
Plaintiffs  appeal. 

Jjr.  Quinty  for  Appellants. 

The  points  made  by  counsel  appear  in  the  opinion. 

n.  p.  Barbery  for  Respondents. 

Baldwin,  J.,  delivered  the  opinion  of  the  Coiirt — Field, 
C.  J.,  concurring. 

Appellants  fil^d  their  bill  to  set  aside  a  judgment  and  sale 
by  respondents  of  certain  property.  The  ground  is  fraud  in 
obtaining  this  judgment,  which  the  appellants  claim  a  right 
to  vacate,  in  order  to  give  effect  to  their  judgment  recovered 
on  a  subsequent  mortgage  and  sale  under  it.  The  facts  are, 
that  respondents  held  two  mechanics'  liens  upon  the  prop- 
erty; one  for  six  hundred  and  fifty-two  dollars  and  sixteen 
cents,  filed  October  30th,  1854,  and  the  other  for  fifty- three 
dollars  and  eighteen  cents,  filed  December  8th,  1854,  against 
defendant  VoU.  VoU,  in  1855,  procured  from  respondents 
an  entry  on  the  record,  stating  that  the  lien  did  not  fall  due 
till  January  15th,  1856.  It  seems  to  have  been  supposed 
that  under  the  Act  of  1855,  this  could  be  done,  and  the  lien 
thus  extended  with  safety  to  the  creditor.  But  it  was  dis- 
covered that  the  Act  of  1855  in  this  respect  only  applied  to 
subsequent  and  not  to  existing  liens;  and  respondents  ac- 
cordingly brought  suit  within  the  year  limited,  and  judg- 
ment was*  obtained.  The  plaintiffs  below  relied  on  two 
grounds,  which  do  not  seem  to  be  consistent:  1st.  That  the. 
lien  had  expired;  and  2d.  That  the  lien  had  been  so  extended 
.that  the  debt  was  not  due,  or  the  lien  could  not  be  enforced 
at  the  time  of  suit. 

1.    But  it  is  readily  answered,  that  as  this  arrangement 
was  made  for  the  extension  of  the  lien  upon  a  misapprehen- 
sion, the  debt  being  just  and  legal,  the  parties  had  a 
right  to  rescind  what  was  so  done.     The  ^judgment   [510] 
could  only  be  impeached  by  the  plaintiffs  for  fraud, 
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and  no  fraud  is  proved  by  this  rescission  of  the  arrangement 
made  under  these  circumstances.  The  parties  had  a  right  to 
rescind  the  arrangement;  and  unless  it  were  shown  that  the 
plaintiffs  had  acquired  some  rights  by  these  proceedings 
which  it  would  be  inequitable  to  disturb^  the  plaintiff  has 
no  cause  of  complaint. 

2.  The  mere  fact  that  the  judgment  is  taken  for  too  much 
is  not  itself  conclusive  proof  of  fraud.  We  are  aware  that 
the  contrary  seems  to  be  intimated  or  held  in  Taaffe  v. 
Josephson,  7  Cal.  352.  But  the  doctrine  in  that  case  cannot 
be  maintained,  and  is  overruled.  In  this  case,  the  sum  over 
the  original  contract  price  for  the  articles  for  which  the  lieu 
was  claimed,  arose  from  a  charge  of  interest  at  two  per  cent, 
given  on  a  prior  extension  of  the  lien.  It  is  plain  that  the 
interest  cannot  be  charged  upon  the  premises  as  against  the 
subsequent  mortgage;  but  the  mere  fact  that  it  was  errone- 
ously included  in  the  amount  of  the  judgment,  is  not  con- 
clusive proof  of  fraud  in  the  judgment. 

3.  The  sale  to  respondents  under  decree  and  judgment 
against  Yoll  is  not  conclusive  of  the  rights  of  the  subsequent 
mortgagee  to  the  lien-holder,  if  he  were  not  made  a  party  to 
the  proceedings  of  the  lien-holder.  The  mortgagee  would 
have  a  right  to  redeem  the  premises  on  paying  the  money 
justly  due,  interest,  costs,  etc.  But  there  is  no  case  made 
for  setting  aside  the  judgment,  sale,  etc.  (Whitney  v.  Hig- 
gins,  10  Oal.  547.) 

4.  The  other  assignments  are  without  force.  It  is  nothing 
to  the  plaintiffs  that  the  premises  are  not  so  described  as  to 
pass  title,  so  far  as  this  bill  is  concerned.  If  they  are  not, 
the  respondents  get  no  title,  and  the  plaintiffs  haVe  a  clear 
remedy  in  ejectment. 

6.  It  is  not  necessary  to  consider  the  other  points,  for  the 
main  question  in  this  case  was  as  to  the  actual  fraud  in  pro- 
curing the  judgment  and  sale,  and  that  question  has  been 
found  by  the  Judge  below,  and  is  not  affected  materially  by 
the  minor  objections  made  by  the  appellants,  if  there  be 
anything  in  them,  which  we  think  is  not  the  case. 

There  is  no  ground  for  the  interposition  of  a  Court  of 
Chancery  except  the  fraud  charged,  and  this  being  ignored 
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by  the  finding,  the  bill  of  the  plaintiffs  must  be  dismissed. 
Bat  we  think,  under  the  circumstances,  that  the  decreo 
should  be  confined  to  the  disposition  of  this  single  matter 
of  fraud,  leaving  the  plaintiffs  to  pursue  their  legal 
^remedy  in  ejectment,  if  they  shall  be  so  advised,  [511] 
without  prejudice  from  this  decision  otherwise  than 
by  the  adjudication  of  this  question. 

The  decree  below  will  be  modified  accordingly,  at  the 
costs  of  the  appellants.     Ordered  accordingly. 


PEEALTA  et  als.  v.  CASTEO  et  als. 

Appeal,  Ordebs  not  AppZiiLABLB.— An  order  of  a  Probate  Court  setting  aside  a 
judgment  of  that  Court  refusing  to  admit  a  will  to  probate,  is  not  an  appealable 
order,  because  not  within  seo.  297  of  the  Act  to  Regulate  the  Settlement  of  the 
Estates  of  Deceased  Persons.    (Wood's  Dig.  421,  art.  2354.) 

Idem,  Mode  of  Appeal.— Sec.  300  of  that  act  (Wood's  Dig.  422)  onlj  applies  to  the 
mode  and  manner  of  appealing. 

Appeal  from  the  Probate  Court  of  Santa  Clara  county. 

Motion  to  dismiss  appeal. 

TV.  T.  JVaMace  and  Johii  M.  Williams,  for  the  motion. 

The  order  appealed  from  does  not  come  within  the  statutes 
authorizing  appeals  from  the  Probate  Court.  (Wood's  Dig. 
421,  art.  2354.) 

Patterson,  corUray  cited  Acts  of  1855,  301,  sec.  8;  302,  sec. 
11;  Pr.  Act,  title  9,  ch.  1,  sec.  1;  sec.  336;  Acts  of  1859, 
140,  sec.  4. 

Cope,  J.,  delivered  the  opinion  of  the  Court — ^Field,  C.  J., 
concurring. 

The  appeal  is  taken  from  an  order  of  the  Probate  Court  of 
Santa  Clara  county,  setting  aside  a  judgment  rendered  by 
that  Court  refusing  to  admit  a  will  to  probate.  This  is  not 
an  appealable  order.  The  cases  in  which  an  appeal  may  be 
taken  from  an  order  or  judgment  of  the  Probate  Court,  are 
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fixed  by  the  two  htiiidred  and  ninety-seventh  section  of  the 
Act  to  Begulate  the  Settlement  of  the  Estates  of  Deceased 
Persons.  The  order  appealed  from  in  this  case  is  not  in- 
cluded in  the  provisions  of  that  section.  Sec.  300  was  only 
intended  to  apply  to  the  mode  and  manner  of  appealing.  It 
cannot  be  construed  as  giving  a  right  of  appeal,  in  any  case 
not  provided  for  in  the  former  section. 
Appeal  dismissed. 


[512]  *THE  PEOPLE  v.  GBEEN. 

^  IsDicswEST  FOB  Labcent,  SumciENCY  OF. — ^An  indictment  for  larceny,  describ* 
ing  the  property  stolen  as  "  fifteen  twenty  dollar  pieces,  and  twenty-five  ten  doUar 
pieces,  and  ten  five  dollar  pieces,  of  the  gold  coin  of  the  United  States,  of  the 
value  of  five  hundred  and  fifty  dollars,"  is  not  defective,  as  not  averring  the  value 
of  each  particular  piece  of  coin. 

iDsai.— The  general  observations  of  the  Court  in  People  v.  Cohen,  8  CaL,  mnat  be 
limited  by  the  facts  to  which  they  apply. 

a  

Appeal  from  the  Court  of  Sessions,  Tuolumne  county. 

The  point  taken  by  defendant  was  on  demurrer  to  the  in- 
dictment, and  by  motion  in  arrest  of  judgment. 

When  the  case  was  called  for  trial,  defendant  moved  for  a 
continuance,  on  account  of  the  absence  of  witnesses,  "by 
whom  he  alleged  he  could  prove  that  he  was  the  owner  and 
in  possession  of  some  three  hundred  dollars  in  gold  coin  on 
the  day  before  the  alleged  larceny.  Whereupon,  the  prose- 
cuting attorney  admitted  the  testimony,  and  went  to  trial." 

The  Court,  among  other  things,  instructed  the  jury,  that 
the  facts  upon  which  the  continuance  was  asked  being  ad- 
mitted, must  be  taken  and  considered  by  the  jury  as  true; 
that  it  was  not  sufficient  for  the  prosecution  to  admit  that 
the  absent  witnesses  would  testify  to  the  facts  set  forth,  but 
that  when  admitted,  they  must  be  taken  not  only  as  testified 
to,  but  as  existing  in  fact,  and  that  the  prosecution  cannot 
impeach  the  facts  thus  admitted. 

Defendant  was  convicted,  and  appeals. 


'  Approved.  People  d.  Poggi,  19  Gal.  601. 
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L.  Quint,  for  Appellant. 

1.  The  essential  averments  in  an  indictment  ui^der  our 
statate  should  be  the  same  as  at  common  law.  (People  v. 
Lloyd,  9  Cal.  54;  3  Id.  207;  3  Chit.  Cr.  L.  735.) 

2.  The  indictment  should  state  that  the  coin  stolen  was 
either  the  current  or  lawful  coin  of  the  United  States,  and 
the  species  of  coin  should  be  specified.  (People  v.  Cohen,  8 
Cal.  42;  Whar.  Cr.  L.  90,  91;  Kex  v.  Fry,  Euss.  &  E.  482; 
Eex  V.  Marshoner,  1  Mood.  C.  C,  466.) 

3.  The  value  of  each  piece  of  coin  should  be  stated.  (9 
Met.  134;  King  v.  Forsyth,  Euss.  &  E.  274;  8'  Shep.  20;  4 
S.  &  E.  194;  2  Archb.  Cr.  P.  363-4;  6  Ala.  845.) 

*II.  P,  Barber,  for  Eespondent.  [513] 

The  indictment  does  state  the  value  of  each  piece  of  coin. 
"Twenty  dollar  pieces'*  of  the  gold  coin  of  the  United  States 
is  a  specific  name  for  United  States  coin,  as  "guineas"  or 
*' pounds  sterling"  is  in  English  law.    (Arch.  Cr.  PI.  48-50.) 

Tlios.  H,  Williams,  Attorney-General,  also  for  Eespondent, 
cited  Eeg.  v.  Connell,  1  Car.  &  Kir.  190. 

Quint,  in  reply,  cited  People  v.  Ball,  14  Cal.;  Arch.  Cr. 
PI.  61;  Whar.  Cr.  L.  132. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Field, 
C.  J.,  concurring. 

Defendant  was  indicted  for  grand  larceny,  and  was  con- 
victed.    The  indictment  is  as  follows: 

"That said  Charles  Green,  on  the  ninth  day  of  December, 
1859,  at  the  county  of  Tuolumne,  wilfully  and  feloniously 
did  steal,  take,  and  carry  away,  of  the  personal  property  of 
one  Smith  ^\Tiiting,  then  and  there  being,  fifteen  twenty  dol- 
lar pieces,  and  twenty-five  ten  dollar  pieces,  and  ten  five 
dollar  pieces,  of  the  gold  coin  of  the  United  States,  of  the 
value  of  five  hundred  and  fifty  dollars,  contrary  to  the  stat- 
ute in  such  case  made  and  provided,  and  against  the  peace 
of  the  people  of  the  State  of  California.'* 

It  is  assigned  for  error  that  the  indictment  is  defective,^  in 
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not  averring  the  value  of  each  particular  piece  or  species  of 
coin.  But  how  a  man  of  ordinary  understanding  could  fail 
to  know  that  a  twenty  dollar  gold  piece  of  the  coin  of  the 
United  States  is  of  any  other  value  than  twenty  dollars  of 
our  money,  it  is  not  easy  to  perceive. 

The  cases  cited  by  the  counsel  for  the  defendant  (People 
V.  Cohen,  8  Cal.  42,  and  People  v.  Ball,  14  Id.  101)  do  not 
apply.  The  general  observations  of  C.  J.  Murray  in  the  first 
case  are  to  be  limited  to  the  facts  to  which  they  apply.  The 
last  case  was  wholly  different  in  the  facts  from  those  here. 
There  the  charge  was  of  stealing  $3000,  not  specifying  the 
pieces  of  coin.  It  is  true,  the  Court  say  money  should  be 
described  as  so  many  pieces  of  the  current  gold  or  silver 
coin  of  the  country ;  but  we  think  we  may  very  well  infer 
tliat  a  twenty  dollar  piece  of  the  gold  coin  of  the  United 
States  is  current  coin  of  the  United  States,  and  is  of  the 
value  of  twenty  dollars  of  our  money. 

There  is  no  error  in  the  instructions. 

Judgment  affirmed. 


[514]     *HETDENFELDT,  Appellant,  v.  HITCHCOCK, 

Eespondent. 

^  CommIssionebs  of  SnnciNa  Fund.— The  Board  of  Commissioners  of  the  old  Sink* 
ing  Fund  of  1850,  created  by  an  ordinance  of  the  city  of  San  Francisco,  had  no 
power  to  sell  tlie  real  estate  of  the  city,  the  ordinance  being  void.  But  this  de- 
cision has  no  application  to  the  Board  of  Commissioners  of  the  Funded  Debt, 
organized  after  the  dissolution  of  the  first  Board  of  the  Sinking  Fund  Commis- 
sioners. 

■ 

Appeal  from  the  Twelfth  District. 

Ejectment  for  a  lot  in  San  Francisco. 

The  case  was  tried  before  the  Court  below,  by  consent,  and 
the  facts,  as  agreed  upon,  presented  substantially  the  ques-i 
tion  whether  Smith  v.  Morse,  2  Cal.  524,  should  stand  as  law. 
Defendant  had  judgment.     Plaintiff  appeals. 


>  Approved,  Board  of  Education  v.  Fowler,  19  Cal.  21:  People  v,  Broadway  Wharf 
Co.,  31  Cal.  89;  EUis  v.  Eastman,  32  Cal.  449. 
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Heyden/ddt,  for  Appelhint. 

J.  B.  Ibwnsend,  for  Respondent. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Cope,  J., 
concurring. 

The  appellant  claims  the  lot  in  question — ^a  beach  and 
water  lot  in  San  Francisco — by  a  sale  and  conveyance  by  the 
Commissioners  of  the  old  Sinking  Fund  of  1850.  This 
Board  was  constituted  by  an  ordinance  of  the  city,  and  its 
powers  and  objects  are  set  out  in  the  case  of  Smith  v.  Morse, 
2  Cal.  524.  The  validity  and  effect  of  the  ordinance  were 
passed  upon  in  the  case  above  cited,  and  it  was  there  affirmed 
that  the  city  had  no  power  to  authorize  the  Board  to  sell  this 
land,  and  that  the  Legislature  had  not  ratified  or  confirmed 
this  ordinance.  This  want  of  power  the  Court  deduced  from 
a  construction  of  the  charter  of  the  corporation.  The  argu- 
ments in  the  opinion,  and  those  of  the  respondent's  counsel, 
are  very  strong  to  show  that  the  corporate  authority  had  no 
power  to  divest  themselves  of,  and  vest  in  this  Board,  the 
extensive  and  responsible  powers  and  faculties  which  were 
attempted  to  be  given  by  the  ordinance;  As  the  case  of 
Smith  v.  Morse  expressly  holds  that  these  acts  are  void,  we 
do  not  feel  justified,  under  the  circumstances,  in  disturbing 
the  decision.  This  view  is  decisive  of  the  plaintiff's  case, 
for  he  rests  for  title  upon  the  deed  from  the  Commissioners 
of  the  Sinking  Fund. 

*This  decision  has  no  application  to  the  Board  of   [515] 
Commissioners  of  the  Funded  Debt,  organized  after 
the  dissolution  of  the  first  Board  of  the  Sinking  Fund  Com- 
missioners. 

Judgment  affirmed. 
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TUOLUMNE  EEDEMPTION  CO.  v.  SEDGWICK, 

Shekiff. 

^  Bedesiption  Act  Constbtted. — The  Bedemption  Act  of  1859  is  in  subedtution  of 
the  Act  of  1851,  and  applies  to  sales  made  after  the  passage  of  the  Act  of  1859, 
though  made  upon  Judgments  rendered  before. 

Idem»  Bight  to  Bedeev. — The  fact  that  judgments  were  recovered  before  the 
Act  of  lSo9,  does  not  vest  in  the  holders  of  them  a  right  to  redeem  from  a  sale 
made  after  the  passage  of  the  act,  upon  any  tei*ms  different  from  those  prescrioed 
by  the  act.  If  the  right  to  redeem  under  the  Act  of  1851  were  an  incident  to  any 
judgment  rendered  while  that  act  existed,  it  was  a  portion  of  the  remedy  which 
might  be  taken  away  by  the  Legislature  at  any  time  before  the  right  had  become 
vested  by  the  party  availing  himself  of  it. 

'Idem,  Bight  to  whov  Given. — The  right  to  redeem  under  the  statute,  and  the 
mode  of  asserting  the  right,  are  mere  creatures  of  the  statute.  The  right  is  given 
to  a  Judgment  creditor,  and  if  before  a  party  becomes  a  judgment  creditor,  the 
law  be  repealed,  he  has  no  claim  to  redeem,  because  he  does  not  belong  to  the 
class  of  persons  for  which  this  remedy  is  furnished. 

Idek,  Bight  Constbued.— The  right  to  redeem  land  is  no  part  of  the  contract  of 
indebtedness.  It  is  a  new  privilege  given  by  statute.  It  is  a  provision  made  by 
statute  for  a  future  contract,  by  pursuing  which  a  purchase  of  land  may  be  made. 
But  as  this  provision  is  only  a  matter  out  ofvohich  riglits  may  grow^  the  provision 
may  be  repealed  at  any  time  before  a  party  avails  himself  of  it. 

loEac,  PowEB  OF  Legislatube.— The  Legislature  may  give  a  particular  privilege, 
or  a  right  to  contract  on  certain  terms  or  in  certain  circumstances,  but  it  may 
repeal  tHe  provision,  or  deny  the  right,  as  a  general  rule,  as  fully  and  completely 
as  it  can  give  them;  or  it  may  alter  the  terms  at  its  pleasure,  subject  only  to  this: 
that  it  cannot  repeal  or  alter  so  as  to  affect  those  contracts  which  have  been  made 
during  the  existence  of  the  act  authorizing  them. 

Idem,  Effect  of  Statutobt  Beoulations.— The  statutory  regulations  as  to  re- 
demption, are  mere  provisions  of  sale,  governing  the  course  of  the  process  and 
its  effect.  They  do  not  touch  the  contract  of  indebtedness,  which  stands,  as  it 
stood  before,  a  valid  obligation  to  pay  money,  with  the  sanctions  furnished  by 
law  for  its  enforcement  And  a  sale  without  any  right  of  redemption,  is  a  valid 
and  sufficient  remedy  for  the  enforcement  of  the  contract. 

Idem,  Statute  wr£S  Unconstitutional. — An  act  denying  a  right  of  sale  for  the 
enforcement  of  the  contract,  would  probably  be  such  a  vital  assault  upon  the 
obligation  as  practically  to  destroy  it,  and  therefore  be  unconstitutional.  But  a 
repeal  of  a  right  of  redemption — in  other  words,  an  act  making  a  sale  absolute 
instead  of  conditional^would  not  impair  the  contract. 

Execution,  Bights  of  Pabties  as  to  Sale  of  Pbopebtt.— A  debtor  in  default  has 
no  vested  right  to  have  his  property  sold  in  a  particular  way;  and  third  per- 
sons, not  parties  to  the  contract,  have  no  vested  right  to  purchase  the  property  of 
a  common  debtor  sold  at  the  instance  of  another  creditor. 

Bedemption,  Biobt  of,  Casb  Bestbicted.— The  doctrine  of  Whitney  v.  Higgins, 
10  Cal.  554,  as  to  equitable  right  of  redemptirm  in  favor  of  certain  persons  not 
made  parties  to  a  mortgage  foreclosure,  applied  to  a  ]M;culiar  state  of  facts. 

Idem,  Equitable  Bight  of. — Where  plaintiffs,  owners  of  certain  Judgments  and 
decrees,  had  both  the  equitable  and  statutory  right  to  redeem  property  sold,  and 

1  Statutes  constitutional,  cited,  Moore  «.  Martin,  38  Cal.  439;  Eldridge  «.  WrighL 
65  Cal.  633. 
s  Approved,  Boyle  v.  Dalton,  44  Cal.  834.    See  47  Miss.  686;  12  Am.  Bep.  354. 
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exercised  their  right  under  the  statnte  hy  rcdeeminj?  from  D.,  who  had  pnrchaaed 
under  his  own  foreclosure,  and  tlien  D.,  as  assignee  of  other  judgments^  i*eduemed 
from  plaintiffs:  Held,  that  plaintiffs  did  not  lose  their  equitahle  right  of  redemp* 
tion,  from  the  fact  that  they  also  asserted  their  statutory  right — the  subsequent 
redemption  by  D.  leaving  their  claims  unsatisfied. 

Appeal  from  the  Fifth  District. 

L.  Quint,  for  Appellant. 

1.  The  redemption  of  the  property  in  question  from  appel- 
lant could  only  be  effected  by  showing  a  compliance  with  the 
Act  of  1851. 

The  judgments  held  by  appellant  at  the  time  Davis 
attempted  to  redeem,  and  those  under  which  it  had  re- 
deemed the  property,  were  all  rendered  before  the  passage 
of  the  Act  of  March  28th,  1859;  or  if  not,  the  contracts  and 
debts  upon  which  said  judgments  were  rendered,  were  made 
long  before.  Hence,  they  were  not  affected  by  the  Act  of 
1859,  nor  were  the  rights  of  the  parties  under  the  judgments 
affected.  (Seale  v.  Mitchell,  5  Cal.  401;  Thornev.  San  Fran- 
cisco, 4  Id.  127.)  Besides,  Davis,  as  well  as  defendant, 
viewed  the  law  of  1851  as  governing  their  rights  on  the  first 
redemption,  and  appellant  redeemed  under  that  law. 

Statutes  not  in  terms  retrospective  should  not  be  con- 
strued to  affect  past  transactions,  especially  when  such  con- 
struction would  work  injustice.  (Quackenbush  v.  Danks,  1 
Denio,  128;  Sackettr.  Andross,  5  Hill,  334;  2  Inst.  492;  1 
Black.  Com.  45;  Dook  v.  Greenleaf,  7  Johns.  477;  Von 
Schmidt  V.  Huntington,  1  Cal.  65;  Mathewson  v.  Weller,  3 
Denio,  52;  Vedder  v.  Alkenback,  5  Barb.  327.) 

2.  If  the  Act  of  1859  is  held  to  apply  to  contracts  and 
judgments  in  existence  before  its  passage,  it  is  unconstitu- 
tional because  impairing  the  obligation  of  contracts.  The 
right  to  redeem  under  the  Act  of  1851  entered  into  the  law 
of  all  contracts  made  while  the  statute  was  in  force,  and  the 
Legislature  cannot,  by  a  subsequent  act,  impair  its 
obligation.  *(Eobinson  v.  Magee,  9  Cal.  81;  Blain  v,  [517] 
Williams,  4  Litt.  35;  Lapsly  v.  Brashear,  Id.  47; 
Thorne  v,  San  Francisco,  4  Cal.  127;  Seale  v,  Mitchell,  5 
Id.  401;   Bronson  v,  Kinzie,  1  How.  311;    McCracken  v. 
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Hayward,  2  Id.  608;  Green  v.  Biddle,  8  Wheat.  1;  Quacken- 
bush  V.  Danks,  1  Denio,  3;  Id.  594;  1  Corns.  129;  1  Kent 
Com.  419.) 

3.  We  hold  that  a  lien  npon  property,  created  and  made 
such  by  express  statute,  can  only  be  taken  away  or  extin- 
guished by  a  repeal  of  the  statute,  or  a  statute  expressly 
extinguishing  the  lien.  That  it  cannot  be  taken  away  by 
implication.  The  statute  of  1859  is  silent  as  to  the  payment 
of  intermediate  judgments  and  liens  held  by  the  first  or 
prior  redemptioners,  and  as  it  does  not  expressly  take  away 
or  extinguish  the  liens,  they  take  precedence,  and  a  redemp- 
tion is  only  eflfected  by  the  paymont  and  extinguishment  of 
the  intermediate  judgments  and  liens  held  by  the  first  or 
prior  redemptioner;  otherwise  the  law  is  useless  so  far  as 
any  beneficial  results  are  to  be  obtained  under  it,  for  the 
redemption  might  go  on  ad  infinitum,  and  no  debts  or  liens 
would  ever  be  extinguished,  nor  would  a  title  ever  vest. 
Surely,  such  was  not  the  intention  of  the  Legislature.  If 
such  was  its  intention,  then  the  act  is  clearly  unconstitu- 
tional, and  this  case  is  not  affected  by  it. 

Hoge  &  Perley,  also  for  Appellant. 

1.  The  law  of  1859,  concerning  redemptions  of  property 
sold  under  execution,  is  not  in  its  terms  retrospective,  and 
should  be  so  construed  as  not  to  affect  past  contracts,  espe- 
cially where  such  construction  would  work  injustice.  (Quack- 
enbush  v.  Danks,  1  Denio,  129;  Sackett  v.  Andross,  5  Hill, 
131;  Society  v.  Wheeler,  2  Gall.  105;  Colder  v.  Bull,  3  Dall. 
386;  Dash  v.  Vankleet,  7  Johns.  477;  Ogden  v,  Blackledge, 
2  Cranch,  272;  Bedford  v.  Shelling,  4  Serg.  &  K.  401;  Von 
Schmidt  V.  Huntington,  1  Cal.  55;  Thorne  v.  San  Francisco, 
4  Id.  127;  Scale  v.  Mitchell,  5  Id.  401;  Kennett's  Petition,  4 
Foster,  139.) 

2.  If  the  Legislature  intended  the  act  to  have  a  retro- 
spective operation,  it  is  unconstitutional  and  void.  (Bronson 
V.  Kinzie,  1  How.  311;  McCracken  v.  Hayward,  2  Id.  609; 
Quackenbush  v.  Danks,  1  Denio,  120;  Society  v.  Wlieeler,  2 
Gall.  105;  Townsend  v.  Townsend,  Peck,  15;  Bumgardon  v. 
Circuit  Court,  4  Mo.  60;  Blair  v,  Williams,  4  Litt.  35;  Laps- 
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ley  V.  Brashear,  4  Id.  47;  People  v.  Supervisors,  3  Barb.  65; 
Greenfield  v.  Dorris,  1  Sneed,  649;  Pool  v.  Toung,  7  Mon. 
687;  Robinson  v.  Magee,  9  Cal.  81;  Smith  v.  Morse,  2  Id.) 

^An  act  against  common  rights  is  void,  although  not  [618] 
prohibited  by  any  express  constitutional  provision. 
(Bowman  v.  Middleton,.  1  Bay,  262;  Osborn  v.  Huger,  1  Id. 
179;  University  v.  WiUiams,  9  Gill  &  J.;  Bedford  v.  SheU- 
ing,  9  Serg.  &  R.  401.) 

H,  P.  Barber,  for  Respondent. 

1.  The  Act  of  1869  repeals  the  Act  of  1861,  because  the 
two  acts  are  repugnant;  or  at  least,  the  Act  of  1869  was 
clearly  intended  to  prescribe  the  only  rule  that  should  gov- 
ern redemptions.  (Davies  v.  Fairbum.  3  How.  636;  Dexter 
Road  Co.  V.  Allen,  16  Barb.  16;  Sedg.  Const.  Law,  121, 
124-6;  Bartlett  v.  King,  12  Mass.  646;  Smith's  Const.  Law, 
879;  4  Gill  &  J.  6;  21  Pick.  376;  Billings  v.  Harvey,  6  Cal. 
381.) 

2.  The  Act  of  1869,  by  repealing  the  Act  of  1861,  does 
not  impair  the  obligation  of  any  contracts. 

The  contracts  designed  to  be  protected  by  the  tenth  sec, 
art.  1,  United  States  Constitution,  "are  contracts  by  wl^ich 
perfect  rights,  certain  definite,  fixed  private  rights  of  prop- 
erty are  vested."  (Allen  v.  McKean,  1  Sum.  277.)  The 
contract  here  must  be  between  the  original  debtor  and  his 
creditors,  or  between  the  contending  redemptioners.  As 
between  debtor  and  creditor,  the  contract  was,  that  the 
former  should  pay  the  obligation  on  which  the  judgment  was 
obtained,  or  that  his  property  should  be  sold  to  satisfy  the 
same;  though  it  is  doubtful  whether  the  sale  of  the  debtor's 
property  forms  any  part  of  his  contract.  (Conkey  v.  Hart, 
4  Ker.  22.) 

Now  the  change  in  the  redemption  law  in  no  way  impairs 
this  contract — the  debtor  is  still  liable  to  pay.  The  redemp- 
tion law  only  begins  to  operate  after  the  "  obligation"  of  the 
contract  has  been  broken,  and  forced  to  its  utmost  extent  by 
judgment,  execution,  and  sale.  The  redemption  law  is  mat- 
ter of  remedy,  and  may  be  modified.  (Sturges  v.  Crownin- 
shield,  4  Wheat.  122;  Bronson  v.  Kinzie,  1  How.  311;  Butler 
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V.  Pennsylvania,  10  Id.  414;  Stocking  v.  Hunt,  3  Denio,  274; 
Lansing  v.  Smith,  8  Cow.  146;  Guild  v.  Bogers,  8  Barb.  502; 
4  Ker.  22,  in  which  the  whole  subject  is  reviewed;  Wheat  v. 
State,  1  Ala.  199;  2  Stew.  276;  5  Stew.  &  P.  276.) 

Again:  if  there  is  claimed  to  be  any  implied  contract 
between  the  various  judgment  creditors  in  regard  to  their 
rights  of  redemption,  then  such  contract  could  not  exist  till 
there  was  something  to  contract  about;  and  that  did  not 
arise,  as  between  them,  until  after  the  sale,  and  after 
[519]  *the  passage  of  the  Act  of  1859,  by  which  any  sup- 
posed contract  between  them  must  be  governed. 

But  the  right  of  redemption  is  not  a  contract.  Contracts 
depend  on  the  agreement  of  parties:  redemption  is  matter 
of  law. 

The  true  question  in  the  case  is,  whether  the  change  in  the 
law  divests  vested  rights;  and  to  this  the  answer  is,  that  the 
right  here  was  only  inchoate,  not  vested  at  the  passage  of 
the  act  of  1859.  The  right  to  redeem  could  not  vest  until 
after  a  sale.  The  repeal  of  an  act  takes  away  all  rights  ac- 
cruing under  it  which  have  not  become  executed  at  the  time 
of  the  passage  of  the  repealing  act.  (Dwarris  on  Stat.  676; 
Bex  V.  Goodwin,  4  Moore  &  P.  341;  Smith's  Const.  Law,  881 
etseq,  396-8,  408;  Bigelow  v.  Prichard,  21  Pick.  169;  2  Par- 
sons  on  Cont.  534.)  In  People  v.  Livingston,  6  Wend.  526, 
and  Butler  v.  Palmer,  1  Hill,  324,  this  question  has  been  ex- 
pressly decided. 

As  to  construction  of  statutes,  see  9  Port.  266;  2  Cranch, 
358;  2  Gilm.  1;  3  A.  K.  M.  489;  2  Pet.  662;  1  Pick.  45,  250; 
remarks  of  Coleridge,  J.,  in  6  Adol.  &  E.  6;  Smith's  Const. 
Law,  575-6. 

Heyden/dcU,  also  for  Respondent. 

1.  To  apply  the  Bedemption  Act  of  1859  to  contracts  en- 
tered into  before  its  passage,  is  not  unconstitutional,  as  im- 
pairing the  obligation  of  the  contracts. 

The  parties  to  the  contract  were  the  debtor  and  creditor, 
and  the  obligation  of  the  debtor  was  to  pay,  and  to  devote 
liis  property  (if  necessary)  to  sale,  for  the  purpose  of  paying. 
This  is  his  entire  obligation.    With  this  obligation  the  act  of 
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1859  does  not  in  any  way  interfere.     It  neitlier  protects  the 
debtor  from  paying,  nor  shields  his  property. 

If  it  be  assumed  that  the  redemption  law  imposes  another 
obligation,  this  new  obligation  must  rest  upon  the  purchaser 
at  SherijBT's  sale;  and  its  nature  must  be  to  permit  a  redemp* 
tion  by  creditors.  But  the  act  of  1859  does  not  interfere 
with  this  obligation;  on  the  contrary,  it  allows  a  redemption 
by  paying  a  less  per  cent. 

The  purchaser  at  Sheriff*s  sale  is  compelled  to  surrender 
the  property  to  a  redemptioner,  because  that  is  a  condition 
which  the  law  affixes  to  his  purchase.  This  surrender  must 
be  in  conformity  to  the  law  in  force  at  the  time  of  his  pur- 
chase, and  not  the  law  in  force  at  the  time  of  the  contract 
between  the  creditor  and  debtor,  because  the  purchase  is  a 
contract  between  the  purchaser  and  judgment  debtor, 
and  must  be  *govemed  by  the  law  in  force  at  the  time  [520] 
of  such  contract.  He  purchased  under  an  execution 
of  *recent  date,  and  is  not  required  to  look  beyond  the  judg- 
ment and  execution.  He  knows  nothing  of  the  date  of  the 
contract  between  creditor  and  debtor.  He  is  prestimed  to 
know  the  law  in  force  when  he  purchases.  If  he  were  com- 
pelled to  go  back  further,  the  obligation  of  his  contract 
would  be  impaired.  (Evans  v.  Montgomery,  4  Watts  &  S. ; 
Eudd  V.  Schalter,  1  Litt.  19;  1  Hill,  324;  People  v.  Living- 
ston,  6  Wend.  526;  Iverson  v.  Shorter,  9  Ala.) 

Again:  A  redemptioner,  being  a  purchaser  from  the  pur- 
chaser at  Sheriff's  sale,  occupies  the  same  relation  to  all 
others  as  the  first  purchaser  did,  and  is  governed  by  the 
same  rules.  Hence  his  purchase  is  under  the  existing  law. 
He  can  have  no  greater  rights  than  the  one  from  whom  he 
derives  title. 

2.  If  the  purchase  was  not  made  under  the  existing  law, 
then  it  was  a  purchase  without  any  conditions  whatsoever, 
and  there  was  no  right  of  redemption  in  any  one,  because 
the  old  law  was  repealed  before  the  sale.  (Key  v.  Goodwin, 
4  Moore  &  P.;  Dwarris  on  Stat.,  4  Mann.  &  E.  586;  S.  C.  9 
Barn.  &  C.  750;  6  Wend.  526;  People  v.  Herkiner  Common 
Pleas,  4  Wend.;  Butler  v.  Palmer,  1  Hill;  Smith's  Const.  L. 
sees.  765,  766.) 
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3.    Appellant  contends  that  statutes  should  not  be  so  con- 
strued as  to  affect  contracts  or  rights  of  action  existing  at  the 
time  of  the  action.     A  sufficient  answer  is,  that  this  act  of 
1859  has  no  such  effect.     It  is  designed  to  operate  on  sales 
made  after  its  passage,  and  hence  cannot  be  said  to  be  retro- 
active.    (Iverson  v.  Shorter,  9  Ala.)     But  conceding  the  act 
to  be  retroactive  in  respect  to  the  contract  between  debtor 
and  creditor,  then  I  insist  it  is  but  a  remedial  statute,  over 
which  the  Legislature  has  absolute  power,  because  the  remedv 
is  not  against  the  debtor,  but  against  the  purchaser  at  Sheriff's 
sale.    The  debtor  is  indifferent  and  unaffected.    He  has  per- 
formed the  obligation  of  his  contract,  so  far  as  the  law  can 
compel,  by  giving  up  his  property,  and  cannot  be  benefited 
or  injured  in  the  scramble  between  contending  purchaser 
and  redemptioners,  for  the  ownership.     (Iverson  v.  Shorter, 
9  Ala. ;  Chadwick  v.  Moore,  8  W.  &  S.;  Catlin  v.  Hunger,  1 
Tex.  598;    1  How.  311,  dissenting  opinion  of  McLean;    1 
Hill,  334.)    In  this  last  case,  Cowen,  J.,  draws  a  distinction, 
which  is  urged  upon  this  Court,  to  wit:  the  distinction  be- 
tween  cases  of    positive   statutes,  and   cases   of  repealing 

clauses  simply.  None  of  the  authorities  cited  by  ap- 
[521]  pellant  *are  cases  where  the  remedy  of  a  repealed 

statute  was  enforced.  (2  Foster's  N.  H.  434r-445; 
Warfield  v.  Phelps,  37  N.  H.  294;  18  Me.  109;  23  Id.  318; 
42  Id.  429;  Bolton  v,  Johns,  15  Serg.  &  E.  145;  9  Gill,  299; 
3  Zab.  484;  3  Wheat.  213;  Dissenting  Opinion  in  Thome  v. 
San  Francisco,  4  Cal.  154,  and  authorities  there  cited.) 

It  is  suggested  that  the  Act  of  1859  does  not  operate  to 
cut  off  intervening  liens,  if  the  party  holding  them  pursues 
the  proper  remedy.  For  instance,  if  after  the  sale  to  Davis 
under  the  first  lien,  the  plaintiff  here  had  sold  the  property 
and  bought  it  for  the  full  amount  of  its  judgments,  and  then 
redeemed  from  Davis,  the  latter,  in  redeeming  back  from 
plaintiff,  would  have  had  to  add  to  his  payment  the  amount 
of  plaintiff's  purchase,  which  would  be  full  satisfaction  of 
plaintiff's  judgment. 

This  case  was  first  argued  at  the  January  Term,  1860,  arid 
a  decision  forthwith  being  desired  by  the  parties,  judgment 
was  announced  from  the  Bench,  reversing  the  judgment 
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below.  Subsequently,  a  reargument  was  ordered,  and  at  the 
April  Term,  the  opinion  of  the  Court  was  delivered  by  Bald- 
win, J. — Cope,  J.,  concurring. 

Erwin  Davis,  in  March,  1859,  recovered  judgment  against 
the  Columbia  and  Stanislaus  Eiver  Water  Company,  and  on 
the  ninth  of  May  afterward,  sold  their  ditch  under  execution. 
On  the  ninth  November,  1859,  the  Tuolumne  Eedemption 
Company  redeemed  from  Davis,  it  being  assignee  of  three 
judgments  rendered  respectively  J  une  29,  July  14,  1858,  and 
March  28,  1859.  Davis,  on  the  tenth  December,  1859,  paid 
to  the  Sheriff  the  amount  paid  by  the  Tuolumne  Redemption 
Company  on  redeeming  from  him,  with  four  per  cent,  in  ad- 
dition thereto,  under  the  Act  of  March  28, 1859,  for  the  pur- 
pose of  redeeming  the  property.  Davis  claimed  to  redeem 
as  assignee  of  two  judgments  rendered  respectively  July  5, 
1859,  and  July  9,  1859.  The  company,  during  the  month  of 
November,  1859,  had  become  the  owners,  by  assignment,  of 
several  other  judgments  against  the  original  judgment  debtor, 
bearing  date  respectively  March  11,  1859,  March  26,  1859, 
March  28,  1859,  and  refused  to  receive  the  amount  so  ten- 
dered by  Davis.  They  base  their  refusal  on  the  ground  that 
he  could  not  redeem  without  paying  the  judgments  under 
which  they  had  redeemed,  and  also  those  subsequently  as- 
signed to  them.  The  Sheriff  having  refused  to  give  the 
plaintiffs  a  deed,  they  applied  for  a  mandamus.  This  being 
refused  by  the  District  Court,  this  appeal  is  taken. 

The  correctness  of  the  decision  below  depends  upon 
the  construction  *and  effect  of  the  redemption  laws.  [522] 
The  Act  of  1851  provides  that  a  subsequent  redemp- 
tioner  may  redeem  from  a  prior  one  by  paying  "the  sum 
paid  in  the  last  previous  redemption  with  six  per  cent, 
thereon  in  addition,  and  the  amount  of  any  assessment  or 
taxes  which  the  said  last  previous  redemptioner  paid  after 
the  redemption  by  him  with  interest  thereon,  and  the  amount 
of  any  liens  held  by  the  said  last  redemptioner  previous  to 
his  own  interest."  The  Act  of  March  28th,  1859,  is  the  same 
as  the  Act  of  1851,  except  in  a  few  particulars — among  them, 
that  instead  of  six  per  cent.,  four  is  substituted,  and  the 
clause  in  regard  to  prior  liens  just  quoted  is  entirely  omitted. 
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These  judgments  were  assigned,  and  this  purchase  or  re- 
demption made,  after  the  passage  of  the  Act  of  1859.  That 
act  was  evidently  in  substitution  of  the  Act  of  1851.  It  pro- 
vided for  a  new  rule  of  redemption  and  repealed  the  old 
rule.  The  right  to  redeem  and  the  terms  of  the  redemption, 
or  in  other  words,  the  mode  of  asserting  such  right,  are  the 
creatures  of  statute.  No  man  has  the  statutory  right  to  re- 
deem, but  because  it  has  been  given  by  the  law,  and  he  can 
only  exercise  it  in  the  way  given  by  the  law.  The  statute  of 
1851  gave  the  right  to  a  judgment  creditor,  but  the  judgment 
creditor  could  not  claim  it  except  by  virtue  of  the  law.  To 
avail  himself  of  this  privilege,  he  must  fulfil  the  require- 
ments prescribed  by  the  act  under  which  he  claims.  If  be- 
fore he  is  a  judgment  creditor,  the  law  be  repealed,  he  could 
not  have  any  claim  to  redeem;  for  the  simple  reason,  that  he 
would  not  belong  to  the  class  for  which  the  Legislature  fur- 
nished this  remedy.  When  the  plaintiff  redeemed  from 
Davis,  the  Legislature  had  passed  an  act  declaring  that  a 
redemption  might  be  effected  from  him  upon  certain  terms. 
We  have  said  that  he  had  this  right  to  redeem  only  by  virtue 
of  the  law  which  conceded  it  to  him;  but  the  law  which 
made  this  concession  could  also  prescribe  the  terms  upon 
which  it  should  be  granted.  The  plaintiff  was  not  bound  to 
make  the  redemption.  It  was  its  own  voluntaiy  act;  but  if 
it  chose  to  avail  itself  of  the  statutory  privilege,  it  must  take 
it  with  all  the  incidents  and  disabilities  which  the  statute 
affixed.  If  the  redemptioner  purchases  judgments  after  the  • 
act,  and  the  statute  does  not  give  to  the  assignee  of  them  the  * 
privilege  of  holding  the  amounts  of  these  judgments,  as  a 
portion  of  the  sum  to  be  paid  in  order  to  effect  a  redemption 
by  a  subsequent  redemptioner,  he  cannot,  of  course,  com- 
plain.    For  it  is  his  own  fault,  and  not  the  fault  of  the  law. 

It  may  be  very  true  that  a  redemption  is  a  contract, 
[523]   but  like  all  other  contracts,  it  must  depend  *upon  the 

law  for  its  validity.  The  law  in  existence  at  the  time 
of  the  contract  is  the  law  which  governs  the  contract.  The 
right  to  redeem  land  is  no  part  of  the  contract  of  indebted- 
ness. It  is  a  new  and  extraordinary  privilege  given  by  the 
statute.    It  is  a  species  of  legislative  contract;  or,  in  more 
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appropriate  language,  a  provision  is  made  by  statute  for  a 
future  contract,  by  pursuing  which  a  purchase  of  land  may 
be  made.  But  as  this  provision  is  only  a  matter  out  of  tvhich 
riglUs  may  grow,  the  provision  may  be  repealed  at  any  time 
before  a  party  avails  himself  of  it,  without  objection  on  his 
part.  In  other  words,  the  Legislature  may  give  a  particular 
privilege  or  a  right  to  contract  on  certain  terms  or  in  certain 
circumstances,  but  it  may  repeal  the  provision,  or  deny  the 
right,  as  a  general  rule,  as  fully  and  completely  as  it  can 
give  them;  or  it  may  alter  the  terms  at  its  pleasure,  subject 
only  to  this:  that  it  cannot  repeal  or  alter  so  as  to  aflfect 
those  contracts  which  Iwtve  been  mode  during  the  existence  of 
the  act  authorizing  them.  But  it  may  repeal  or  alter  the 
provision  of  the  act  so  as  to  affect  those  who  have  not  yet 
availed  themselves  of  the  statutory  privilege,  or  at  all  events, 
who  are  not  yet  in  a  condition  to  so  avail  themselves.  The 
plaintiffs  here  had  not  at  the  time  of  this  repeal  or  alteration 
BO  availed  themselves,  and  therefore,  the  law  as  to  them 
might  be  repealed  or  altered;  the  effect  of  this  alteration  not 
being  to  divest  any  right  they  had,  but  only  to  prevent  them 
from  having  a  right,  which,  before  that  time,  they  might 
have  had.  The  following  authorities  sustain  these  views:  1 
Hill,  324;  6  Wend.  526;  Smith's  Com.,  sec.  768;  9  Ala.  715; 
1  Cow.  501. 

It  has  been  seen  that  the  judgment  of  Davis  was  recovered 
before  the  passage  of  the  Act  of  the  twenty-eighth  of  March, 
1859,  but  the  sale  under  the  judgment  was  on  the  ninth  of 
May  subsequent;  and  of  course,  the  redemption  by  the 
plaintiffs  from  Davis  was  also  subsequent,  though  that  re- 
demption was  affected  by  judgments  assigned  to  plaintiff 
subsequently  to  March  28th,  but  rendered  previously  to  that 
date.  After  this  redemption  by  plaintiff,  and  after  the  pas- 
sage of  the  Act  of  1859,  the  plaintiff  became  the  assignee  of 
several  judgments  against  the  common  debtor,  and  now 
claims  to  hold  these  as  liens  upon  the  property  redeemed  by 
him,  and  insists  that  the  amount  of  them  constitutes  a  por- 
tion of  the  redemption  money  which  a  subsequent  redemp- 
tioner  must  pay  to  redeem  the  property.  Let  us  inquire  into 
the  rights  of  the  judgment  creditor  at  the  time  of  the  judg- 
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ment.     He  had  a  right  to  subject  the  property  to  sale 
[524]   for  the  payment  of  his  debt.     He  had  *also  the  right 

to  redeem  the  property,  when  sold  under  certain  cir- 
cumstances. The  defendant  had  also  certain  rights  of  re- 
deeming the  property  after  a  sale,  and  his  creditors  had 
similar  rights.  But  these  rights  were  purely  statutory;  they 
were  given  in  order  to  prevent  a  sacrifice  of  the  property 
at  forced  sale,  not  as  a  part  of  the  contract  between  the 
parties,  but  to  prevent  an  abuse  of  the  remedy  given  by  the 
law  to  secure  a  performance  of  its  terms.  These  regulations 
were  mere  provisions  of  sale,  governing  the  course  of  the 
process  and  its  effect.  The  contract  of  indebtedness  is  not 
touched  by  these  provisions;  it  stands  as  it  stood  before — ^a 
valid  obligation  to  pay  money,  with  the  sanctions  furnished 
by  the  law  for  its  enforcement.  A  sale  without  any  right  of 
redemption  is  a  valid  and  sufficient  remedy  for  the  enforce- 
ment of  the  contract,  and  an  act  denying  a  right  of  sale 
would  probably  be  such  a  vital  assault  upon  the  obligation 
as  practically  to  destroy  it,  and  therefore  be  unconstitutional. 
But  a  repeal  of  a  right  of  redemption — in  other  words,  au 
act  making  a  sale  absolute  instead  of  conditional,  would  not 
impair  the  contract.  A  debtor  in  default  has  no  vested  right 
to  have  his  property  sold  in  any  particular  way;  and  third 
persons,  not  parties  to  the  contract,  have  no  vested  right  to 
purchase  the  property  of  a  common  debtor  sold  at  tho 
instance  of  another  creditor.  Whatever  rights  of  the  kind 
exist,  pertain  solely  to  the  remedy,  and  exist  solely  by  stat- 
ute, and  the  Legislature  may  repeal  them  at  any  time  before 
they  have  been  availed  of  by  the  parties  entitled.  To  state 
the  proposition  in  different  form:  the  Legislature  has  no 
right  to  alter  the  terms  of  a  contract  already  in  existence;  it 
has  a  right  to  alter  the  remedy. 

The  contract  in  this  case  was  the  engagement  to  pay 
money;  the  remedy  was  a  forced  sale  of  the  property  of  the 
debtor;  the  mode  of  the  sale  was  a  matter  of  legislative  dis- 
cretion. At  the  time  of  the  sale  by  Davis,  the  right  was 
given  to  redeem  the  property  sold,  according  to  certain  terms 
already  stated,  viz.,  those  of  the  Act  of  1859:  the  sale  took 
place  when  the  act  was  in  force.    Davis  bought  at  the  said. 
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The  plaintiff  had  the  right  to  redeem  if  he  were  a  judgment 
creditor,  or  tho  assignee  of  one.  He  was  such,  and  did 
redeem.  The  mere  fact  that  the  judgments  of  plaintiff  were 
recovered  before  the  passage  of  the  Act  of  1859,  did  not  vest 
in  the  holders  of  them  a  right  to  redeem  from  a  sale  made 
after  the  passage  of  the  Act  of  1859,  upon  any  different  terms 
than  those  prescribed  by  that  act.  If  this  right  to  redeem 
were  an  incident  to  the  judgment,  under  the  Act  of 
1851,  it  was  a  portion  *of  the  remedy  which  might  be  [525] 
taken  away  by  the  Legislature  at  any  time  before  the 
right  had  become  vested  by  the  party  availing  himself  of  it. 
Under  the  Act  of  1851,  the  j^laintiff  could  become  the  as- 
signee of  judgments,  and  hold  the  property  free  from  any 
right  of  redemption  until  those  judgments  were  paid  him; 
but  under  the  Act  of  1859  he  could  not,  and  the  sale  was 
made  under  the  Act  of  1859  by  Davis,  and  these  last  judg- 
ments were  assigned  to  plaintiff  after  this  last  act.  When 
Davis  comes  to  redeem,  the  Act  of  1859  is  in  force,  and  pre- 
scribes the  terms;  and  it  was  in  force  when  the  plaintiff  re- 
deemed from  Davis.  The  plaintiff  is  driven  then  to  maintain 
this  proposition:  That  if,  at  the  time  A  has  a  judgment 
against  B,  a  law  is  in  force  authorizing  him  to  redeem  the 
property  of  B,  which  may  be  subsequently  sold  on  certain 
terms,  that  law  cannot  be  repealed  or  the  terms  altered  so  as 
to  affect  him.  But  the  ansr  or  is,  that  this  right  is  not  in  the 
nature  of  a  contract,  but  only  of  the  remedy;  and  this  privi- 
lege of  redemption  is  only  one  of  the  means  or  securities 
furnished  by  the  law  for  executing  the  contract. 

When  the  plaintiff  redeemed  this  property  from  Davis,  it 
was  subject  to  be  redeemed  again  by  Davis  upon  certain 
terms — those  terms  being  prescribed  by  the  Act  of  1859. 
No  loss  accrued  to  the  plaintiff  in  consequence  of  this  re- 
demption. When  the  plaintiff  purchased  in  these  assigned 
judgments,  he  took  them  without  any  right  to  add  the  amount 
to  the  sum  to  be  paid  for  redemption  by  Davis.  If  those 
judgments  were  liens  upon  the  property,  or  the  remaining 
interest  of  the  defendant  in  execution,  they  might  have  been 
enforced  in  the  usual  mode;  and  we  do  not  decide,  for  the 
question  is  not  now  before  us,  that  they  cannot  now  be  en- 
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forced.  We  see  no  force  in  the  argument  that  the  Act  of 
1859  does  not  operate  upon  this  case.  The  Act  of  1859  was 
evidently  designed  to  be  exclusive  and  in  substitution  of  the 
Act  of  1851.  They  cannot  both  stand  together.  Each  con- 
stituted an  entire  system.  No^  do  we  see  how  it  can  be  said 
that  the  principle  applies,  which  declares  that  laws  should 
not  have  a  retroactive  eflFect.  The  effect  of  the  Act  of  1859 
is  not  retrospective  when  applied  to  this  case,  for,  as  we 
have  said,  the  contracts  contemplated  by  the  Act  of  1859 
were  future  redemptions,  and  not  the  less  in  the  future 
because  they  might  grow  out  of  sales  by  the  officer,  under 
judgments  already  in  existence.  Nor  do  we  see  that  the  fact 
that  judgments  are  rendered  upon  mortgages  in  existence 
before  the  passage  of  the  Act  of  1859,  makes  any  differ- 
ence. 
[526]  *Some  sharp  criticism  has  been  expended  upon  the 
Act  of  1859,  and  certainly  that  act  seems  to  us  not  a 
little  imperfect  and  faulty.  But  we  cannot  amend  legislative 
enactments  by  making  them  conform*  to  our  own  ideas  of 
justice  or  propriety.  We^  are  bound  to  give  effect  to  them 
whenever  we  can  discover  their  meaning,  when  no  constitu- 
tional objection  stands  in  the  way;  and  as  we  have  often 
said,  the  act  must  be  clearly  unconstitutional  before  we  can 
hold  it  a  nullity.  We  are  unable  to  see  that  this  act  is  of 
tliis  character.  We  express  no  Opinion  upon  the  rights  of 
these  parties,  further  than  as  expressly  decided,  leaving  other 
questions  open  until  they  are  directly  presented. 
Judgment  affirmed. 

Field,  C.  J. — ^The  sale  of  the  Columbia  and  Stanislaus 
Biver  Water  Company  ditch  was  made  under  three  decrees, 
rendered  on  the  twenty-sixth  and  twenty-eighth  of  March, 
1859,  upon  the  foreclosure  of  three  mortgages,  dated  on  the 
twenty-fourth  of  July,  1857,  the  twenty-seventh  of  January, 
1858,  and  the  twenty-fifth  of  May,  1858.  The  redemption 
from  the  sale  was  made  by  the  plaintiffs,  as  assignees  of  two 
money  judgments,  rendered  June  29th,  and  July  14th,  1858, 
and  upon  a  decree  rendered  March  28th,  1859,  upon  the  fore- 
closure of  a  mortgage  dated  May  28th,  1858.     No  question 
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is  raised  upon  the  validity  of  this  redemption.  The  money 
tendered  was  accepted,  and  a  certificate  to  that  effect  given 
by  the  Sheriff.  The  judgments  subsequently  assigned  to  the 
plaintiffs,  bearing  date  on  the  eleventh,  the  twenty-sixth,  and 
twenty-eighth  of  March,  and  the  twenty-sixth  of  November, 
1859,  were  rendered  upon  the  foreclosure  of  mortgages  which 
existed  as  liens  upon  the  property  previous  to  the  decrees 
upon  which  the  sale  was  had,  and  as  understood  from  the 
statement  of  counsel  on  the  argument,  in  answer  to  a  ques- 
tion put  by  the  Court,  previous  to  the  institution  of  the  suits 
in  which  those  decrees  were  rendered.  The  owners  of  these 
several  mortgages  were  not,  so  far  as  the  record  discloses, 
made  parties  to  those  suits.  This  being  the  case,  the  owners  ' 
were  not,  in  any  respect,  affected  by  the  decrees,  or  the  sales 
thereunder.  They  still  retain  the  equitable  right  to  redeem 
the  premises-^a  right  distinct  from  that  given  by  the  statute. 
**The  statutory  right  in  some  instances,"  as  this  Court  said 
in  Whitney  V.  Higgins,  10  Cal.  554,  "exists  where  there  is 
no  equity,  and  in  other  instances,  in  connection  with  the 
equitable  right.  Parties  to  the  suit  in  which  the  judgment 
is  rendered  under  which  the  sale  is  made,  are  restricted 
to  the  six  months  given  by  statute,  for  they  *have  had  [527] 
their  day  in  Court,  and  their  rights  after  decree  de- 
pend entirely  upon  the  statute.  Parties  acquiring  interests 
pending  suits  to  enforce  previously  existing  liens,  taking 
their  interests  in  subordination  to  any  decree  which  may  be 
rendered,  have  no  equity,  and  are  confined  to  the  rights 
given  by  the  statute,  and  so,  as  a  consequence,  are  those 
whose  interests  are  acquired  after  judgment  docketed,  or 
sale  made;  but  parties  obtaining  interests  subsequent  to  the 
plaintiff,  and  before  suit  brought,  who  are  not  made  parties 
to  such  suit,  possess  both  the  eqi table  and  the  statutory 
right.  They  may  redeem  under  the  statute,  or  they  may  file 
their  bill  in  equity."  (See  also  Montgomery  v.  Tutt,  11  Cal. 
307.) 

The  plaintiffs  have  not  lost  their  equitable  right,  even  as 
to  the  decree  and  judgments  under  which  they  redeem,  from 
the  fact  that  they  also  asserted  their  statutory  right — the 
subsequent  proceeding  taken  by  Davis  in  redeeming  from 
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their  redemption,  leaving  their  claims  unsatisfied.  These 
observations  are  assented  to  by  Mr.  Justice  Baldwin,  and 
are  made  in  answer  to  the  suggestion  of  the  appellants  as  to 
the  hardship  which  must  result  in  this  particular  case,  if  the 
Act  of  1859  be  held  to  applj  to  sales  upon  judgments  exist- 
ing at  the  date  of  its  passage. 

I  concur  in  the  judgment  of  affirmance. 

On  petition  for  rehearing,  Baldwin,  J.,  delivered  the 
opinion  of  the  Court — Field,  C.  J.,  and  Cope,  J.,  concun-ing. 

The  petition  for  a  rehearing  questions  our  conclusions  in 
this  important  case,  and  asks  a  reconsideration  of  them.  We 
have  reviewed  the  argument  in  the  light  of  the  cases  cited 
from  the  Supreme  Court  of  the  United  States.  We  agree 
with  the  counsel,  that  the  decisions  of  that  high  tribunal 
upon  the  construction  and  effect  of  the  Federal  Constitution 
are  of  authoritative  obligation  upon  us,  and  if  such  constnic- 
tion  be  as  contended  for  by  the  appellant,  we  would  un- 
hesitatingly follow  it.  But  the  question  is,  whether  the 
Supreme  Court  has  decided  the  principle  in  this  case  con- 
trary to  the  rule  we  have  laid  down.  We  think  it  has  not. 
The  appellant  insists  that  the  fact  that  the  plaintiff  below 
lield,  as  assignee,  the  mortgages  assigned  to  him  after  the 
passage  of  the  Act  of  1859,  authorized  him  to  hold  these 
mortgages  as  debt,  the  amount  of  which  was  to  be  added 
into  the  sum  required  of  Davis  in  order  to  redeem  the  prem- 
ises.     These   mortgages  passed   into  judgments,    and   the 

judgments  were,  with  one  exception,  a  lien  prior  to 
[528]   the  *Act  of  1859.     But,  as  said  before,  the  judgments 

on  these  mortgages  were  not  assigned  to  the  Tuolumne 
Company  until  after  the  passage  of  the  Act  of  1859.  We 
showed,  in  this  opinion,  that  this  act,  as  to  the  mode  and 
terms  of  redemption,  is  in  substitution  of  the  Act  of  1851. 
It  would  be  difficult  to  see  how  any  statutory  right  of  re- 
demption existed  under  the  Act  of  1851,  after  the  passage  of 
the  Act  of  1859,  if  this  act  was  in  substitution  of  the  first 
act,  and  a  repeal  of  it  as  to  the  mode  and  terms  of  redemp- 
tion. The  plaintiff,  then,  comes  to  redeem  under  the  Act  of 
1859,  and  must  abide  by  the  provisions  of  that  act.     But  he 
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claims  that  be,  as  assignee  of  a  mortgage,  Las  tbe  rights  of 
the  original  mortgagee  at  the  time  of  the  mortgage  and  since; 
that  these  rights  are  governed  by  the  law  in  force  at  the  date 
of  the  mortgage,  and  this  law  is  a  part  of  the  mortgage  con- 
tract, and  therefore  it  was  not  competent  for  the  Legislature 
to  change  this  law  to  bis  prejudice,  since  that  would  be  im- 
pairing the  obligation  of  the  contract;  and  the  two  cases  in 
the  Supreme  Court  of  tbe  United  States  (1  How.  311,  and  2 
Id.  609)  which  have  given  rise  to  much  discussion,  are  cited. 
But  the  answer  to  this  view  is,  that  the  statute  gives  all  the 
rights  to  redeem  upon  which  the  j)laintiff,  in  the  mode  he  has 
adoptedy  can  claim;  that  the  Statute  of  1859  gives  no  rights 
to  redemptioner  as  assignee — that  is  to  say,  no  right  to  buy 
in  a  judgment  or  mortgage,  and  hold  the  amount  of  it  as  a 
part  of  the  sum  required  to  be  paid  by  a  subsequent  redemp- 
tioner. The  question,  in  this  aspect  of  it,  is  not  as  to  the 
right  of  the  mortc/agee  under  the  mortgage,  but  it  is  as  to  the 
rigid  of  tlie  assignee  as  a  redemptioner  under  an  act  which  does 
not  allow  him  to  take  an  assignment  of  a  debt,  and  hold  it  as 
a  part  of  the  sum  to  be  paid  by  a  subsequent  redemptioner 
in  order  to  redeem  from  him. 

It  is  said  that  the  plaintiff  was  a  mortgagee  at  and  before 
the  date  of  the  Act  of  1858,  and  therefore  that  the  contract 
of  mortgage,  taken  in  connection  with  the  law  in  force  at  the 
time,  gave  him  the  right  to  buy  in  judgments  after  he  had 
redeemed,  and  to  hold  these  judgments  as  a  part  of  the  sum 
to  be  paid  by  a  subsequent  redemptioner.  It  is  not  easy  to 
see  how  this  claim  can  be  maintained.  There  might  be  more 
force  in  this  argument,  if  the  Tuolumne  Kederaption  Cofti- 
pany  had  redeemed  under  the  Act  of  1851.  But  it  did  not. 
If  our  general  reasoning  is  correct  in  .the  former  opinion,  it 
follows  that  this  remedial  law  no  more  applies  to  a  contract 
of  mortgage  than  a  contract  of  judgment.  Both  of  these 
kinds  of  contracts  are  protected  alike  under  the  Con- 
*stitution.  But  the  whole  aim  of  our  opinion  was  to  [529] 
show  that  this  matter  of  redemption  was  a  new  con- 
tract, not  connected  with  the  original  contract,  but  created 
or  authorized  by  statute  as  a  part  of  the  remedy.  It  may  be 
true,  as  in  the  case  of  Bronson  v,  Kinzie,  1  How.,  that  if  the 

503 


629  TuoL.  Eedem.  Co.  v.  Sedgwick.         [Sup.  Ct 

contract  of  mortgage  provided  its  own  remedy  for  a  breach 
of  its  condition,  as  by  absolute  sale  after  a  decree  of  fore- 
closure, that  an  act  subsequently  passed  giving  another  right 
of  redemption  and  postponing  the  sale,  would  violate  the 
Constitution.  But  why?  Because  the  contract  in  force  at 
the  time  would  be  in  this  part  of  it  violated  and  set  aside. 
But  this  is  a  very  different  question  from  that  here.  Here, 
there  is  nothing  taking  away  any  present  remedy  from  the 
mortgagee,  or  right  to  subject  the  property,  as  the  contract 
provides,  but  merely  a  provision  declaring  that  persons  an- 
swering to  a  certain  description — mortgagees,  for  example — 
may  redeem;  but  it  is  competent  for  the  Legislature  to  re- 
peal this  provision  at  any  time,  before  a  party  is  entitled  to 
claim  it.  In  other  words,  if  the  act  were  that  a  mortgagee 
may  become  assignee  of  another  mortgage,  and  may,  as  such 
assignee,  redeem  property  sold  under  judgment,  we  suppose 
the  Legislature  might  repeal  the  provision  at  any  time  before 
he  was  such  assignee. 

But  at  all  events,  however  difficult  the  question  and  un- 
satisfactory the  distinction  and  reasonings  upon  this  subject, 
one  thing  is  certain :  the  statute  is  clear,  and  its  unconstitu- 
tionality is  not,  and  in  such  cases  we  cannot  hold  the  act 
void. 

But  we  think  this  case  may  be  put  on  other  grounds.  The 
plaintiff  only  claims  in  the  petition  that  its  title  inures  by- 
virtue  of  the  assignment  to  it  of  tliese  judgments.  It  makes 
no  claim  as  mortgagee  or  as  assignee  of  a  mortgagee.  By 
the  statute,  it  might  have  redeemed  as  judgment  creditor  or 
as  mortgagee.  But  this  statute  is  not  a  substitute  for  his 
right  to  redeem  as  mortgagee  by  the  general  principles  of 
equity  applicable  to  mortgages.  If  it  was  made  a  party  to 
the  suit,  it  might  any  time  before  foreclosure  have  redeemed, 
and  under  the  statute  it  had  the  right  to  redeem,  as  such 
junior  mortgagee,  upon  the  terms  allowed  to  other  redemp- 
tioners.  If  not  made  a  party,  the  mortgagee  in  not  bound 
at  all  by  the  decree  of  foreclosure,  and  may  file  his  bill  to 
redeem  at  any  time  within  the  statutory  bar.  This  statutory 
provision,  then,  is  in  aid  of  the  remedy  and  rights  given  the 
mortgagee  by  the  general  law,  and  is  purely  a  remedial  pro- 
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vision,  which,  as  to  this  plaintiff,  the  Legislature  had  a  right 
to  make  and  alter  as  it  has  done. 
Behearing  denied. 

*HABT  V.  BUBNETT  et  al.  [530] 

^  San  Fbawcisco  as  a  Poeblo. — San  Francisco  -^aa  at  the  date  of  the  conquest 
and  cession  of  California,  and  long  prior  to  that  time,  a  pueblo,  entitled  to  and 
poesessiug  aU  the  rights  which  th»  law  conferred  upon  such  municipal  organiz;v- 
tions. 

sIdem,  TriLX  TO  Lands. — Such  pueblo  had  a  certain  right  or  title  to  the  lands 
within  its  general  limits;  and  the  portions  of  such  lands  which  had  not  been  set 
apart,  or  dedicated  to  common  use,  or  to  special  purposes,  could  be  granted  in 
lots  by  its  municipal  officers  to  private  persons  m  full  owuerahip. 

•  Pueblo  Lands,  Authobtty  to  Make  Gbants.— The  authority  to  grant  such  lands 

was  vested  in  the  Ayuntamiento,  and  in  the  Alcaldes  or  other  officers  who  at  tha 
time  represented  it,  or  had  succeeded  to  its  *'  powers  and  obligations." 
Alcalde,  Pbesumption  as  to  Official  Acts. — The  official  acts  of  such  officers  in 
the  course  of  their  ordinary  and  accustomed  duties,  and  within  the  general  scope 
of  their  powers,  as  here  defined  and  explained,  will  be  presumed  to  have  been  done 
t>y  lawful  authority. 

•  Municipal  Lands  in  Trust.— These  municipal  lands  to  which  the  city  of  San  Fran- 

cisco succeeded,  were  held  in  trust  for  the  public  use  of  that  city,  and  were  not, 
either  under  the  old  government  or  new,  the  subject  of  seizure  and  sale  under 
execution. 
Idem,  State  AuTHORrrr.— This  property  and  these  trusts  were  public  and  munici- 
pal in  their  nature,  and  were  within  the  control  and  supervision  of  the  State 
sovereignty,  and  the  Federal  Government  had  no- such  control  or  supervision. 

•  Idem,  Van  Ness  Ordinance.— The  Act  of  the  State  Legislature  of  March,  1858,  con- 

firming the  so-called  Van  Ness  Ordinance,  was  a  legal  and  proper  exercise  of  this 
sovereign  power;  and  this  act  gave  full  efiect  to  the  provisions  of  that  ordinance, 
and  vests  in  the  possessors  therein  described,  as  against  said  city  and  State,  a  title 
to  the  lands  in  said  ordinance  mentioned. 
8an  Francisco,  Title  to  Municipal  Lands.— The  city  of  San  Francisco  holds 
the  municipal  lands  of  the  pueblo,  not  legally  disposed  of  as  hereinbefore  ex- 


>  Cited,  Stevenson  r.  Bonnett,  35  Cal.  432;  Townsend  v.  Greely,  6  Wall.  337.  Title 
Tests  without  special  grant,  cited,  Stevenson  v.  Bonnett,  35  Cal.  433;  U.  S.  v.  Pico.  5 
Wall.  540. 

*  C'ittd,  Payne  v.  Treadwell,  16  Cal.  230.  AfQrmed  as  to  mission  lands.  Brown  v, 
San  Francisco,  16  Cal.  457,  461. 

»  Approvt'd,  Pavne  c.  Treadwell,  16  Cal.  226,  240;  Fulton  v.  Hanlow,  20  Cal.  480;  • 
White  r.  Moses,  ^1  Cal.  42;  Gretly  v.  Townsend,  25  Cal.  615,  616;  Ban  Francisco  r. 
Caiiuvan.  42  Cal.  536,  559.    Conquest  and  cession  of  territory  not  to  aflbct  laws,  Payne 
c.  Trtadw.'ll,  ]6Cal.  228. 

*  Approved,  Wlieekr  p.  Hampson,  16  Cal.  291;  Sealer.  Doane,  17  Cal.  484;  Fulton 
r.  llaulow,  20  Cal.  482,  48;  White  i\  Moses,  .1  Cal.  41;  Carleton  v,  Townsend,  28  Cal. 
222;  Braiiham  v.  M.  A  0.  0.  <  t  San  Jose,  24  Cal.  602;  Bedding  v.  White,  27  Cal.  2S3; 
Stiiiibacli  V.  Moore,  30  Cal.  506:  Scott  v.  Dvcr,  54  Cal.  433;  People  v.  Lvnrli.  f?!  Cal. 
80;  Wt  isenlx^rg  e.  Truman,  58  Cal.  69.  See  97  Ind.  578;  100  Ind.  428;  2  Woods,  238; 
4  Sawy.  507;  1  Black,  345. 

A  Cit<  d,  Leese  o.  Clark.  18  Cal.  573;  Grogan  v.  San  Francisco,  18  Gal.  614.  Affirmed 
on  priuciplu  of  stare  decisis,  San  Francisco  o.  Cunavau,  42  Cal.  559.  Doctrine  of  stare 
decisis,  Hoaghton  «.  Ausllu,  47  Cal.  C68. 
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plained;  and  her  title  is  wholly  nnaffected  by  Sheriff's  sales  nnder  execution 
against  her,  so  far  as  those  sales  touch  or  affect  the  aforesaid  pueblo  land^i. 

1  EjEcmiEMT,  Title  by  Pobse&iion. — A  defendant  in  ejectineutt  holding  budi  lands 
merely  by  possession,  may  set  up  the  Invalidity  of  such  sales,  or  the  plaintilTs 
title  derived  therefrom,  to  defeat  the  plaintiff's  action. 

'MrKiciPAL  GoBPOBATioN,  EFFECT  OF  REPEALING  Ordeb. — ^It  Is  not  clear,  that  thfj 
order  of  the  Board  of  Supervisors  of  the  city  and  county  of  San  Francibco,  re- 
pealing the  Van  Ness  Ordinance,  before  tlie  passage  of  the  Act  of  1853.  confirm* 
ing  it,  destroyed  the  power  of  the  Legislature  to  give  due  effect  to  the  provisions 
of  that  ordinance. 

Idem. — Assuming  that  this  rex)ealing  order  was  effectual  to  defeat  the  rights 
claimed  to  have  vested  under  the  ordinance,  then  the  property  claimed  would 
belong  to  the  city,  and  plaintiff  here  could  not  recover. 

Appeal  from  the  Fourth  District. 

Ejectment  for  a  number  of  fifty- vara  lots  in  the  city  of  San 
Francisco.  Plaintiff  claims  under  a  Sheriff's  sale  upon  an 
execution  issued  Nov.  1851,  upon  a  judgment  rendered 
[531]  in  September  of  that  *year,  in  favor  of  Jesse  D.  Carr, 
against  the  city  of  San  Francisco,  and  a  Sheriff's  deed 
based  on  such  sale.  The  deed  was  executed  in  June,  1&52, 
to  one  Thorne,  from  whom,  by  mesne  conveyances,  the  title 
passed  to  plaintiff.  Plaintiff  had  judgment  below,  defend- 
ants appeal. 

It  is  unnecessary  to  state  particularly  the  facts,  or  the 
precise  form  in  which  the  questions  presented  by  the  record 
arose.  The  case  was  argued  in  this  Court  as  properly  rais- 
ing the  question  as  to  the  existence  and  extent  of  a  pueblo 
at  San  Francisco,  and  as  to  the  rights  of  such  pueblo,  if  any, 
to  the  lands  within  its  limits;  and  also  as  to  the  validity  of 
execution  sales  of  such  lands. 

The  case  was  elaborately  argued  at  the  bar,  and  there  are 
filed  in  the  record  a  large  number  of  briefs,  containing,  some 
of  them,  over  one  hundred  and  fifty  printed  pages.  Most  of 
this  matter  is  as  to  the  existence  or  non-existence  of  a  pueblo, 
and  the  character  of  its  title,  if  any,  to  the  municipal  lands. 
To  insert  a  reasonable  portion  of  the  argument  of  counsel 
upon  this  point,  would  not  present  it  fully  and  fairly,  and  to 


I  Cited.  San  Francisoo  o.  Bcideman,  17  Cal.  iCl.  Distinguished,  HoUadav  r.  Fru- 
bie,  15  Cal.  635. 

•  Van  Nc'rtu  Ordinance,  rcfcrrod  to.  Board  of  Education  v.  Fowler,  19  Cal.  20.  As  a 
rule  of  pro]xrtv.  Killing r.  Bhaw.  Si  Cal.  415.  Cited,  Lynoh  v,  Bemal,  9  Wall.  844, 
602.    Amrmed,'  Caiietou  v.  Tuwiisend,  2S  Cal.  223. 
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do  more,  would  require  too  much  space.  The  opinion  of 
the  Court  discusses  this  question  and  others  at  great  length, 
and  the  Reporter  has  determined  to  omit  the  argument  of 
counsel  upon  all  the  points  in  the  case,  except  as  to  the 
leviable  character  of  the  city's  interest  in  the  land,  and  also 
excepting  respondent's  positions  as  to  the  inability  of  de- 
fendant's to  raise  this  question,  and  as  to  the  rule  of  stare 
decisis.  The  elaborate  arguments  of  Messrs.  Randolph, 
Thornton,  Williams  &  Thornton,  and  Shaw,  for  appelhmts, 
upon  this  rule,  are  omitted,  for  the  reason  that  the  Court 
discusses  the  rule  at  length,  and  reaches  the  conclusions  for 
which  the  counsel  contended. 

Thornton,  Williams  &  Thornton,  Edmund  Randolph,  JVm. 
J.  Shaw,  R.  Aug.  Thompson,  Horace  Eawes,  John  Nugent, 
and  F.  J.  Lippitt,  for  Appellants. 

McDougaU  &  Sliarp  and  F.  M.  Saight,  for  Respondent. 

The  mere  points,  with  the  authorities  of  appellants,  as 
given  in  a  brief  signed  by  most  of  the  counsel,  are  as  follows: 

I.  Neither  the  municipal  incorporation  of  Terba  Buena 
(if  such  ever  existed,  which  we  deny)  or  the  city  of  San 
Francisco,  as  its  successor,  ever  had  any  title  to  the  lands 
within  their  respective  limits.  But  the  title  to  them  prior 
to  the  seventh  of  July,  1846,  was  in  the  Mexican  Govern- 
ment, and  since,  by  conquest  and  treaty,  in  the  Government 
of  the  United  States.  (FJcfe  opinion  of  Land  Commissioners, 
under  act  of  Congress,  approved  March  3d,  1851,  in 
the  case  of  *San  Francisco  v.  The  United  States,  and  [532] 
authorities  therein  cited;  Febrero  Mexicano  Libro 
Segundo,  chap.  1,  arts.  13  to  16  inclusive;  Ordenanzas  de 
Tierras  y  Aguas,  102-3-4;  Decree  of  Spanish  Cortes,  Jan- 
uary 4th,  1813;  Laud  Laws  in  California,  etc.,  (White)  2  vol. 
46-161;  Law  of  March  20th,  1837— entitled  "Reglamento 
provisional  para  el  Gobierno  Interior  de  los  Departamentos," 
and  authorities  (additional)  under  point  No.  III. ;  Mexican 
Executive  Regulations  of  1828;  Escriche  Die.  de  Leg.  y 
Juris,  571-3;   Elizondo's  Practica  Universal  Forens.  vol.  3, 
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109;  Id.  vol.  5,  226;  5  La.  103;  10  Pet.  723;  2  White,  4G-55; 
la.  76,  111-125;  Escriche,  Verbum  Baldio.) 

II.  The  act  of  Congress  approved  March  3d,  1851 — en- 
titled "An  Act  to  ascertain  and  settle  Private  Land  Claims 
in  the  State  of  California" — is  not  a  grant  to  the  city  of  San 
Francisco  of  the  lands,  or  of  any  portion  of  them,  embraced 
within  the  limits  of  the  city.  ( Vide  Debates  in  the  Senate 
of  U.  S.  on  the  fourteenth  section  of  said  Act  of  Congress, 
approved  March  3d,  1851;  Bryant  v.  Forsyth,  15  How.  335; 
Kissell  V.  St.  Louis  Public  Schools,  18  How.  19.) 

III.  Conceding,  for  the  sake  of  argument,  that  the  city  of 
San  Francisco  was  invested  with  title  to  the  lands  within  the 
corporate  limits  of  the  city;  then  such  lands  were  held  for 
public  purposes,  and  were  not  subject  to  levy  and  sale  under 
execution.  (See  authorities  under  point  L;  15  How.  367; 
Edgerton  v.  Third  Municipality  of  New  Orleans,  1  L.  An. 
435;  La.  State  Bank  v,  Orleans  Nav.  Co.,  3  La.  An.  294; 
Municipality  No.  3  v.  Hart,  6  La.  An.  570;  Mayor  v.  Hop- 
kins, 13  La.  (O.  S.)  208;  Oilman  v.  Contra  Costa,  8  Cal.  52; 
Emeric  r.  Oilman,  10  Cal.  404;  10  How.  634;  Police  Jury  of 
Baton  Rouge  v.  Michel,  4  La.  An.  84;  Heirs  of  Villars  v. 
Kennedy,  5  La.  An.  725-729;  4  Wheat.  660-1;  13  Wend. 
337;  IO'How.  534;  6  Id.  534;  1  Tucker's  Com.  454;  5  Cal. 
216;  9  Watts  &  S.  28;  3  How.  550.) 

IV.  There  is  no  proof  in  the  record  that  the  land  in  con- 
troversy is  within  the  limits  of  the  place  called  Terba  Buena, 
nor  within  the  limits  of  any  grant  to  such  a  municipal  cor- 
poration as  Terba  Buena;  the  plaintiff  therefore  cannot  re- 
cover in  this  case. 

Hoge  &  Wilson,  J.  B,  Ibumsend,  McDougaU  dk  Sliarpy  and 
F.  M.  Haigld,  for  Bespondent. 

The  points  and  authorities  of  Hoge  &  Wilson,  for  respond- 
ent, upon  the  leviable  character  of  the  city's  interest  in  the 
municipal  lands,  as  to  defendants'  right  to  set  up  the  want 
of  leviable  title  in  the  city,  and  upon  the  rule  of  stare  decisis 

were: 
[533]       *I.    Defendants  claim  under  the  city,  relying  upon 
a  title  under  her  ordinances,  and  are  estopped  to  dis- 
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pute  her  title.  (Trahan  v.  McManus,  2  La.  209--214;  8  Id. 
237;  Jackson  v,  Shutee,  5  Cow.  182;  Lessee  of  Cooper  r. 
Galbraith,  3  Wash.  C.  C.  R.  546;  Hughes  v.  Barrow,  4  La. 
Au.  250,  and  cases  cited.) 

II.  As  to  stare  decisis,  (1  Blac.  Com.  70,  71,  and  notes; 
3  Johns.  562;  Bam  on  Legal  Judgment,  9  vol.  Law  Lib.  20, 
21,  74-6;  Curtis  v.  Leavitt,  15  N.  Y.  187-8;  Towle  v.  Forney, 
14  Id.  423;  Oakley  v.  Aspinwall,  3  Ker.  500;  Welch  v.  Sulli- 
van, 8  Cal.) 

To  sustain  the  defence  in  this  case,  the  Court  must  first 
reverse  the  current  of  decisions  in  relation  to  San  Francisco 
land  titles.  These  are  some  of  the  cases:  1st.  As  to  the 
title  of  the  city  to  her  pueblo  lands.  (Cohas  v.  Eaisin,  3 
Cal.  443;  Scale  v,  Mitchell,  5  Id.  401;  Dewey  v.  Lambier,  7 
Id.  347;  Welch  v.  Sullivan,  8  Cal.  165,  511;  Norton  v.  Hyatt, 
Id.  539;  Touchard  v.  Touchard,  5  Id.  307.) 

2d.  As  to  the  right  to  sell  the  lands  of  the  city  under  ex- 
ecution. (Smith  V.  Morse,  2  Cal.  524;  Thome  v.  San  Fran- 
cisco, 4  Id.  127;  Scale  v.  Mitchell,  5  Id.  401;  8  Id.  165,  511; 
Wood  V.  The  City,  4  Id.  193.) 

The  counsel  on  the  other  side  contend  that  the  decision  of 
Cohas  V,  Baisin  may  be  sustained,  so  far  as  involves  alcalde 
titles,  and  yet  lend  no  sanction  to  the  positions  of  the  plain- 
tiff in  this  case. 

Alcalde  titles  can  only  be  maintained  upon  the  principle 
of  ownership  in  the  pueblo.  Unless  this  be  established,  an 
American  alcalde  grant  is  not  worth  the  paper  it  is  written 
on.  If  the  lands  did  not  belong  to  the  pueblo,  then  they 
were  the  property  of  the  Mexican  nation,  and  passed  under 
the  treaty  to  the  United  States.  If  so,  by  what  authority 
did  an  American  alcalde  or  magistrate,  appointed  under  the 
autliority  of  the  United.  States,  undertake  to  grant  away  the 
public  lands?  That  such  an  officer  had  no  such  power,  no 
one  denies.  This  was  the  very  basis  of  the  decision  in 
Woodworth  v.  Fulton.  The  whole  case  proceeds  upon  the 
assumption  that  there  was  no  right  of  property  existing  in 
the  pueblo.  The  very  first  step,  therefore,  in  the  case  of 
Cohas  V.  Baisin  et  al.  was  to  establish  the  title  of  the  pueblo 
to  her  lands.     Upon  this  rests  the  whole  case.    The  argu- 
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ment  of  the  Court  is  addressed  to  it.  The  principle  once 
ascertained,  the  consequences  necessarily  follow.  The  prop- 
erty belonging  to  the  municipality,  her  officers,  under  the 
regulations  of  the  law,  have  authority  to  grant,  not  the  lands 

of  the  Mexican  nation,  or  of  the  United  States,  but 
[534]    of  the  *pueblo,  or  incorporated  body.     We  think  it 

may  be  successfully  maintained  that  the  authority  ex- 
ercised by  the  Mexican  Government  over  the  pueblos  and 
their  property  was  political  entirely,  and  not  proprietary. 
It  was  the  same  power  now  exercised  by  our  Legislature 
over  incorporated  municipal  bodies.  It  would  be  difficult  to 
maintain  the  validity  of  a  Mexican  alcalde  grant  upon  the 
theory  of  our  opponents. 

III.  The  right  of  the  pueblo  to  the  lands  within  its  limits 
is,  at  least,  that  of  a  perpetual  usufruct  of  the  property;  and 
this  the  civil  law  construes  into  a  gift  of  the  property  itself. 
(Arnauld  v,  Delachaise,  4  La.  An.  119;  2  Prudhon,  &-9;  New 
Orleans  v.  Bermudez,  3  Mart.  309;  Lane  v,  U.  S.,  10  Pet. 
728-35-6;  2  Bay,  195;  1  Ired.  194;  1  Doug.  546.)  The  doc- 
trine  of  the  common  law  upon  the  subject  of  dedication 
leads  to  the  same  result.  Such  a  dedication  passes  the  ab- 
solute title  to  the  town.  (6  Pet.  481,  438,  and  case  before 
cited  from  10  Id.) 

IV.  •  These  lands  could  be  levied  on  and  sold  under  judg- 
ments rendered  against  the  city. 

In  this  State,  all  property,  whether  real  or  personal,  of  the 
judgment  debtor,  not  exempt  by  law,  is  liable  to  execution. 
(Statutes  of  1850,  443;  1851,  83,  tit.  7,  ch.  1;  1854,  89;  1850, 
94,  sees.  8,  9,  10;  1851,  390,  sec.  11;  1859,  76,  sec.  2;  1858, 
196,  sec.  10;  1855,  266,  sec.  66;  1858,  267,  sec.  1;  McKeon 
V.  Bisbee,  9  Cal.  137.)  The  Legislature  cannot  exempt  mu* 
nicipal  corporations  from  the  ordinary  process  of  the  law* 
(Const,  art.  4,  sec.  33;  1  Duer,  494,  496.)  A  municipal  cor- 
poration, as  to  her  private  property,  as  to  her  contracts,  and 
as  to  her  torts,  occupies  the  same,  and  no  other  position,  and 
is  liable  in  the  same  way,  and  to  the  same  extent  with  an  in- 
dividual or  private  corporation,  as  is  abundantly  clear  from 
the  following  authorities:  Touchard  v.  Touchard,  6  Cal.  306; 
Bailey  v.  Mayor  of  New  York,  3  Hill,  538-541;  S.  C.  2  Denu 
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438;  1  Brown's  Ch.  469;  Milhau  v.  Sharp,  15  Barb.  211-12, 
237-^;  9  Cal.  469;  7  Id.  376-7;  10  Barb.  233-244;  Lacourr. 
Mayor  of  New  York,  3  Duer,  415;  15  B.  Mon.  672-5,  642; 
24  Barb.  482-3;  2  Bob.  La.  211;  4  Id.  244;  1  Duer,  495-6; 
1  Seld.  374;  12  111.  8;  3  Barb.  257;  25  Miss.  434;  5  Ired.  297; 
1  Add.  &  E.  700;  41  E.  C.  L.  736;  15  Mees.  &  W.  571;  3 
McLean,  680;  2  Vem.  379. 

The  points  and  authorities  of  Mr,  Ibtvnsend,  for  Bespond  • 
ent,  upon  the  leviable  character  of  the  city's  interest,  were; 

By  reservation  and  dedication  to  the  uses  of  a  town 
and  its  inhabitants  *of  the  lands  within  its  limits,  [535] 
such  lands  became,  under  the  Spanish  law,  so  abso- 
lutely the  right  and  property  of  the  town,  that  even  the 
grant  of  the  King  himself  could  not  alienate  them.  (2  White 
Becop.  100;  Novis.  Becop.  lib.  7,  tit.  16,  Laws  1  and  2; 
Partida  3,  tit.  28,  Laws  9  and  10;  Mexican  Colonization  Law 
of  August  18th,  1824,  sec.  2;  1  Febrero  Mexicano,  lib.  2,  tit. 
1,  ch.  1,  sees.  7,  13,  14,  15,  20,  25,  26.) 

Such  land  was  said  to  be  granted  to  it  *'en  close  de  dotCy^ 
that  is,  as  its  dower  or  legal  endowment.    (See  Ord.  de  Tier. 
y  Ag.  102-3,  14,  19,  20,  21,  22,  23.) 

That  such  dedication  passes  the  absolute  title,  at  least  to 
the  perpetual  use  of  the  land,  to  the  town,  is  as  well  the 
doctrine  of  the  common  law  as  of  the  civil.  (See  Devisees 
of  Hawkins  v.  Arthur,  2  Bay,  195;  Deu  v.  Boyd,  1  Ired.  194; 
Cincinnati  v.  White,  6  Pet.  431;  Barclay  v,  Howell,  6  Id. 
498;  McConnell  v.  Town  of  Lexington,  12  Wheat.  582.) 

Such  grant,  when  made  by  the  sovereign  or  legislative 
authority,  ipso  fajcto,  creates  the  inhabitants  of  such  town  a 
corporation,  with  capacity  to  take  and  hold.  (Deu  v,  Boyd, 
1  Ired.  194.) 

The  extent  of  the  land  granted  being  equidistant  north, 
south,  east,  and  west  from  the  Presidio,  or  town  square,  its 
location  was  certain;  and  where,  as  in  the  case  of  San  Fran- 
cisco, the  town  was  located  at  the  extremity  of  a  peninsula, 
so  that  this  mode  of  measurement  could  not  obtain,  it  was 
no  less  certain,  as  its  extent  must  necessarily  be  measured 
southward  for  quantity.    Even  were  its  location  less  certain 
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than  it  is,  under  the  decision  of  the  Supreme  Court  of  the 
United  States,  in  the  case  of  United  States  v.  Fremont,  and 
of  this  Court  in  the  case  of  Ferris  v.  Coover,  the  title  would 
none  the  less  have  passed  and  been  a  vested  legal  title.  (See 
17  How.  542;  10  Cal.  589.) 

At  common  law,  a  municipal  corporation,  as  the  proprietor 
of  lands  and  other  property  held  for  general  corporate  pur- 
poses, is  regarded  but  as  a  private  owner.  (Barclay  v.  The 
Mayor,  etc.,  of  N.  Y.,  3  Hill,  539-541;  Milhau  v.  Sharp,  15 
Barb.  212,  213;  Dartmouth  College  v.  Woodward,  4  U.  S. 
Cond.  Rep.  577;  Touchard  v,  Touchard,  6  Cal.  306;  1  Kyd. 
on  Corp.  108,  317,  318.) 

The  corporation  of  the  city  of  San  Francisco,  at  the  time 
of  the  Sheriff's  sale  under  which  the  plaintiff  claims.  Lad 
the  free  and  unrestricted  power  of  disposition  of  the  lands 
which  it  held,  for  its  general  corporate  purposes.    (Cal.  Sts. 

1851,  357;  sec.  1,  Id.  360;  sec.  13.) 
[536]  *And  where  such  corporation  has  itself  the  power 
of  selling  and  disposing  of  such  property  for  the  pay- 
ment of  its  corporate  debts,  no  good  reason  can  be  assigned 
why,  if  it  neglects  to  do  so,  such  sale  and  payment  should 
not  be  enforced  by  execution. 

Until  the  passage  of  the  recent  **  Municipal  Corporations 
Act"  in  England,  (5  and  6  William  IV.,)  it  was  always  held 
there  that  such  corporations  were  liable  to  the  same  process 
for  the  enforcement  of  judgments  and  decrees  against  them 
as  other  parties  to  suits,  except  process  in  personam.  (Arnold 
V.  Eidge,  24  Eng.  L.  &  Eq.  242;  Attorney-General  r.  Mayor,' 
etc.,  Newark-upon-Trent,  23  Eng.  Ch.  399;  Attorney-General 
V.  Bailiffs  of  East  Retford,  14  Eng.  Ch.  484;  Mayor,  etc.,  of 
Colchester  v.  Lowton,  1  Ves.  &  B.  226;  Harvey  v.  East  India 
Co.,  2  Vern.  396;  Doe  v.  Boe,  41  Eng.  C.  L.  736;  1  Kyd  on 
Corp.  185,  276,  277;  Grant  on  Corp.  341,  365,  366,  487,  489; 
1  Bl.  Com.  242.) 

The  same  principle  has  been  recognized,  it  is  believed,  in 
all  the  Courts  of  the  United  States,  wherever  the  question 
has  arisen.  (Homer,  Adm'x,  v.  Coffey,  25  Miss.  434;  6  La. 
An.  570;  1  Duer,  495.) 

So  little  reason  has  been  found  against  it^  in  the  fact  of 
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Bucli  corporations  exercising  limited  political  power,  that  in 
most  of  the  New  England  States  executions  are  issued  upon 
judgments  even  against  unincorporated  towns,  school  dis- 
tricts, and  parishes,  and  the  property  of  the  inhabitants  sold 
Tinder  them.  (Beardsley  v.  Smith,  16  Conn.  368;  Chase  v. 
Merrimack  Bank,  19  Pick.  564;  McLoud  v.  Selby,  10  Conn. 
390;  Adams  r.  Wiscasset  Bank,  1  Greenl.  329.) 

The  salability  of  such  property  has  been  considered  the 
settled  law  of  this  State  ever  since  the  decision  of  this  Court 
in  the  case  of  Smith  v,  Morse,  decided  in  the  year  1852,  and 
it  has  been  recognized  or  expressly  reaffirmed  in  the  subse- 
quent cases  of  Thorne  v,  San  Francisco,  4  Cal.  127;  Scale  v. 
Mitchell,  5  Cal.  401;  and  Welch  v.  Sullivan,  8  Cal.  165  and 
511. 

As  to  the  salability  on  execution  of  the  property  in  dis- 
pute, even  should  this  Court  arrive  at  the  conclusion  that 
the  title  of  the  city  thereto  at  the  time  of  such  sale  was 
inchoate,  and  not  a  perfect  legal  title,  see  Goodlet  r.  Smith- 
son,  6  Port.  245;  Land  v.  Hopkins,  7  Ala.  115;  9  Cal.  137; 
State  V.  Moore,  12  Id. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — ^Feeld, 
C.  J.,  concurring. 

*The  immense  interests  involved  in  the  decision  of  [537] 
this  case  have  drawn  to  it  a  laborious  and  careful  ex- 
amination by  numerous  and  able  counsel,  of  the  various 
points  and  considerations  connected  with  the  controversy. 
Probably  no  cause  ever  submitted  to  this  Court  has  been 
more  thoroughly  and  learnedly  discussed,  both  at  the  bar 
and  in  written  and  printed  arguments.  We  have  postponed 
the  decision  from  time  to  time  for  further  examination  and 
argument;  for  we  were  unwilling  to  pass  upon  the  question 
until  all  attainable  sources  of  correct  and  reliable  informa- 
tion had  been  exhausted.  To  that  end,  we  have  extended  a 
latitude  to  the  debates  which  we  have  not  allowed  in  any 
other  case;  and  we  have  postponed  attention  to  much  im- 
portant and  pressing  business,  that  we  might  fully  consider 
this  record,  unembarrassed  by  other  engagements. 

This  is  an  appeal  from  the  late  Superior  Court  of  the  city 
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of  San  Francisco.  It  involves  the  title  to  a  number  of  fifty 
vara  lots,  levied  upon  and  sold  by  the  Sheriff  of  San  Fran- 
cisco county,  under  judgment  and  execution  in  a  suit  of  Jesse 
D.  Carr  v.  The  City.  Although  the  property  actually  in- 
volved in  this  case  is  not  very  large,  the  question  really  to  be 
decided  affects  property  of  immense  value,  and  the  right  and 
title  of  the  city  of  San  Francisco  to  what  is  termed  its  mu- 
nicipal lands,  the  construction  of  the  Act  of  Congress,  ap- 
proved March  3d,  1851,  and  the  liability  of  such  lands  to 
forced  sale  under  execution. 

I.  In  discussing  this  case,  the  first  question  to  which  we 
shall  direct  our  attention  is  this:  Was  there  any  law  author- 
izing the  establishment  of  a  pueblo  at  San  Francisco,  and 
was  any  such  pueblo  ever  established  ? 

It  appears  from  the  history  of  Spanish  jurisprudence,  that 
special  attention  was  given  in  very  early  times  to  the  estab- 
lishment of  cities,  (ciiLdadeSf)  towns,  (pvMos,)  and  villages, 
(villaSy)  and  that  particular  laws  were  enacted  for  their  foun- 
dation and  government.  Title  seven,  book  four,  of  the 
Eecopilacion  de  Indies,  refers  especially  to  this  subject,  and 
contains  numerous  laws  and  provisions  relating  to  the  differ- 
ent classes  of  land  belonging  to  such  municipalities.  Some 
of  these  laws  will  be  more  particularly  referred  to  hereafter. 
Title  five  of  the  same  book,  relates  especially  to  the  forma- 
tion of  settlements  of  a  municipal  character,  and  their  sub- 
sequent organization  into  municipal  bodies.  Law  six  of  this 
title  authorizes  contracts  to  be  made  for  the  founding  of 
towns,  and  prescribes  the  conditions  to  be  imposed  upon 
the  contractors.  Law  ten  authorizes  the  founding  of 
[538]  towns  by  *the  voluntary  union  of  families,  without 
contract  with  any  poblador  particular.  These  laws 
constitute  a  part  of  the  system  of  Spain  for  the  settlement  of 
Spanish  America.  They  contemplate  two  modes  of  found- 
ing towns  or  municipal  settlements:  one  by  contract  with  a 
particular  individual  or  poblador,  who  undertook  to  bring 
together  a  certain  number  of  families  or  settlers,  and  build 
a  town;  the  other  by  the  voluntary  union  of  a  certain  num- 
ber of  families  or  settlers,  who  were  to  act  in  concert  for  the 
same  object. 
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We  find  amoDg  the  printed  Mexican  laws  and  orders,  and 
the  numerous  documents  made  evidence  in  this  case,  and 
referred  to  in  the  briefs  of  counsel,  various  official  documents 
relating  to  this  same  system,  and  illustrative  of  the  policy 
of  the  Spanish  Government  with  respect  to  the  establish- 
ment of  such  municipal  settlements  in  California.  We  refer 
more  particularly  to  the  * ' Kegulations  of  Presidios,"  of  Sep- 
tember 10, 1772;  the  **  Instructions"  of  August  17,  1773;  the 
•*  Regulations"  of  June  1,  1779;  the  "Opinion"  of  October 
27,  1785;  and  the  ''Order"  of  June  21,  1786.  (Cong.  Doc. 
thirty-first  Cong,  first  Sess. ;  H.  of  R.  Ex.  Doc.  No.  17,  133 
et  seq';  Arrillaga's  Becopilacion  de  Leyes,  1828,  121;  Liman- 
tour  Land  Com.  Ex.  ''O." 

The  opinion  of  the  Fiscal,  dated  October  27,  1785,  and  the 
order  of  the  Commandant  General,  dated  June  21, 1786,  fully 
recognize  the  right  of  the  Governor  of  California  to  form 
and  mark  out  pueblos,  and  the  right  of  such  pueblos  to  four 
leagues  of  land.  (Lim.  Land  Com.  Ex.  '*  O,"  60.)  In  1789, 
November  14th,  a  plan  was  formed  for  the  town  of  Pitic,  in 
Sonora,  which,  by  the  direction  of  the  King,  was  to  be  taken 
as  a  model  for  all  other  towns  formed  in  that  commandancy, 
which  commandancy  then  included  California.  This  plan  is 
of  record  in  the  archives  of  California,  now  under  the  charge 
of  the  United  States  Surveyor- General.  It  dedicates  four 
square  leagues  to  the  town  for  various  municipal  purposes, 
and  directs  that  if  they  cannot  be  had  in  a  square,  they  may 
be  taken  in  some  other  form.  This  plan  will  be  again  re- 
ferred to  hereafter. 

In  an  order  from  the  Commandant  General  of  this  com- 
mandancy to  the  Governor  of  California,  dated  October  22, 
1791,  authority  is  given  to  form  pueblos  out  of  the  existing 
presidios,  and  an  extent  of  four  square  leagues  of  land  is 
designated  for  each  of  such  new  pueblos.  (Ex.  Doc.  No.  17, 
139;  Lim.  Land  Com.  Ex.  **  O,"  66  d  seq.) 

A  decree  of  the  Spanish  Cortes,  May  23,  1812,  provides 
for  the  municipal  organization  of  pueblos,  and  the 
election  of  Ayuntamientos,  ^consisting  of  Alcaldes,    [539] 
Kegidores,  and  Syndicos.     Another  decree,  of  August 
9  th  of  the  same  year,  confers  upon  the  Alcaldes  of  pueblos 
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certain  political  and  judicial  powers.  These  decrees  con- 
tinued in  force  in  Mexico  after  its  separation  from  Spain. 
(Leyes  Vigentes,  28,  50.) 

Such  is  a  brief  outline  of  the  laws  relating  to  pueblos  in 
California  prior  to  the  Colonization  Law  of  1824,  and  the 
Executive  Ordinance  or  Regulation  of  1828. 

The  first  of  these — the  law  of  August  18,  1824 — makes  no 
new  provisions  for  pueblos,  but  in  section  two  it  recognizes 
the  fact  that  pueblos  have  a  right  of  property  in  land.  The 
Executive  Kegulation  of  November  21st,  1828,  section  ten, 
provides  for  the  formation  of  new  pueblos  of  at  least  twelve 
families  each,  by  capitulaiites  or  contractors. 

No  change,  however,  is  made  in  the  laws  respecting  pueblos 
formed  in  the  usual  way,  by  the  union  of  families  or  settlers 
for  that  purpose,  or  by  the  conversion  of  presidios  into 
pueblos. 

It  was  also  stated  in  these  liegulations  that  the  Missions 
of  California  were  not  **for  the  present"  to  be  colonized. 
Although  the  Spanish  Cortes,  by  decree  of  September  13Ui, 
1813,  had  claimed  the  Catholic  Missions  as  Govei-nment 
property,  and  exercised  the  right  to  secularize  them  and 
convert  them  into  secular  and  municipal  organizations  under 
the  name  of  pueblos,  the  Executive  of  Mexico,  in  forming 
the  Regulations  of  1828,  seemed  to  prefer  reserving  this 
subject  for  the  further  action  of  the  Mexican  Congress. 
That  body,  on  the  seventeenth  of  August,  1833,  passed  a  law 
secularizing  all  the  Missions  of  Upper  and  Lower  California, 
thus  bringing  them  within  the  general  operation  of  the  laws, 
and  especially  of  the  Colonization  Law  of  1824,  and  the 
Regulation  of  1828.  A  number  of  departmental  laws  and 
regulations  were  subsequently  issued  by  the  Governor  and 
Legislature  of  California,  for  converting  these  Missions  into 
pueblos,  for  the  government  of  such  pueblos,  and  for  the 
use  and  disposition  of  the  lands  and  other  property  pertain- 
ing to  them.  (Ex.  Doc.  No.  17,  138  et  seq,;  Gov.  Figueroa's 
Manifesto;  XJ.  S.  Printed  Mission  Exhibit;  Leyes  Vigentes, 
106.) 

This  brings  us  to  the  period  when  it  is  claimed  that  the 
pueblo  of  San  Francisco  was  first  founded.     We  will  now 
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consider  the  evidence  adduced  to  show  the  fojct  of  the  estab- 
lishment of  a  pueblo,  without  reference  to  its  boundaries 
or  to  its  title  or  right  to  any  lands.  We  shall  make  no 
reference  to  the  Zamorano  document,  or  to  what  is 
called  *the  Vallejo  line,  but  only  to  documents  whose  [540] 
genuinenesss  is  entirely  undisputed. 

On  the  third  of  November,  1834,  the  Territorial  Deputa- 
tion authorized  the  election  of  an  Ayuntamiento  to  reside  at 
the  presidio  of  San  Francisco,  to  be  composed  of  an  Alcalde, 
two  Eegidores  or  Councilmen,  and  a  Sindico-Procurador. 
This  Ayuntamiento,  when  organized,  was   to   exercise  the 
political  functions  pertaining  to  such  office,  and  the  Alcalde 
was  also  to  perform  the  judicial  functions  which  the  laws 
conferred  upon  him.     This  decree  was  communicated  to  the 
Military  Commandant  by  the  Governor,  on  the  fourth  of 
November,  1834.     An  election  was  accordingly  held  on  the 
seventh  of  December,  1834,  at  the  presidio  of  San  Francisco, 
and  the  Ayuntamiento  duly  installed.     A  similar  election 
was  held  on  the  thirteenth  of  December  of  the  following 
year,  (1835,)  at  the  same  place,  which  was  then  officially 
designated  as  the  pueblo  of  San  Francisco.    Other  elections 
of  the  same  character  were  subsequently  held ;  and  there  are 
numerous  official  documents  of  undisputed  authenticity,  which 
refer  to  the  ** Ayuntamiento  of  San  Francisco,"  the  '* Alcalde 
of  San  Francisco,"  and  to  the  "Pueblo  of  San  Francisco," 
proving,  as  we  think,  beyond  a  doubt,  that  there  was  at  that 
place,  in  1834,  1835,  1836,  and  subsequently,  a  pueblo  of 
some  kind,  with  an  Ayuntamiento  composed  of  Alcaldes, 
Kegidores,  and  other  municipal  officers.     What  were   the 
rights  of  this  municipality,  and  what  the  powers  of  its  offi- 
cers, and  the  extent  of  its  territory  and  jurisdiction,  we  shall 
not  now  inquire.     We  here  refer  merely  to  the  fact  of  the 
existence,  at  that  time,  and  at  that  place,  of  such  an  or- 
ganization, whether  corporate  or  incorporate.     And  that  fact 
is  proved  by  the  official  returns  of  elections,  by  the  offi- 
cial acts  of  the  Governor,  and  of  the  Territorial  or  Depart- 
mental Legislature,  by  the  official  correspondence  of  Gov- 
ernment officers,  and  by  the  acts,  proceedings,  records,  and 
correspondence  of  the  officers  of  the  pueblo  itself.    As  a 
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part  of  the  evidence  of  this  fact,  we  refer  to  the  election 
returns  of  Dec.  7th,  1834,  Dec.  13th,  1835,  Dec.  3d,  1837, 
and  Dec.  8th,  1838;  to  the  Governor's  letters  of  Jan.  31st, 
1835,  Oct.  26th,  1835,  Jan.  19th,  1836,  Jan.  17th,  1839,  and 
Nov.  14th,  1843;  to  the  expediente  of  proceedings  between 
May  and  November,  1835,  with  respect  to  certain  persons 
obliged  to  servo  as  municipal  officers  of  that  pueblo;  and  to 
the  official  correspondence  between  the  Alcaldes  of  that 
pueblo  and  the.  various  officers  of  the  Territorial  or  Depai't- 
mental  Government  of  California. 

[541]       *n.    Had  this  pueblo  a  right  or  title  to  any  lands? 
and  if  so,  to  what  lands? 

In  examining  these  questions,  it  will  be  necessary  to  recur 
to  the  laws  and  authorities  already  referred  to.  All  the  old 
Spanish  laws  relating  to  the  foundation  and  government  of 
pueblos  in  the  Indies,  seem  to  admit  the  fact  that  such  mu- 
nicipal organizations  possess  some  right  to,  and  some  control 
over  the  lanc/t*  upon  which  they  are  established,  and  which 
are  included  within  their  limits.  In  this  respect,  there  does 
not  seem  to  be  any  essentip.1  difference  between  pueblos 
founded  by  an  individual  pohlador  or  capitulante,  and  those 
founded  by  the  actual  settlement  of  a  number  of  families 
voluntarily  uniting  together  without  any  contract  or  capitu- 
lation. A  pueblo,  when  once  established,  (no  matter  how  or 
by  whom  composed,)  and  officially  and  legally  recognized  as 
such,  came  immediately  within  the  provisions  of  the  general 
laws  relating  to  pueblos,  and  was  entitled  to  all  the  rights 
and  privileges,  whether  political,  municipal,  or  of  property, 
which  the  laws  conferred  upon  such  organizations  or  corpo- 
rations. Sometimes,  however,  special  laws  and  regulations 
were  made  for  particular  places.  Such  seems  to  have  been 
done  in  very  early  times,  with  respect  to  the  infant  establish- 
ments of  Monterey  and  San  Diego,  and  the  pueblos  of  San 
Jose  and  Los  Angeles,  and  the  villa  of  Branceforte  in  Cali- 
fornia. (Becop.  de  Indies,  book  4,  tits.  5  and  7;  Begulations 
of  Presidios  of  1772;  Bucareli's  Instructions  of  1773;  Neve's 
Kegulations  of  1779,  etc.;  Ex.  Doc.  No.  17,  134  et  seq.; 
Navarro's  Opinion,  October  27th,  1785;  Ugarte  y*  Loyola's 
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Order,  June  21st,  1786;   Nava's  Order,  October  22d,  1791; 
Limantour  Land  Com.  Ex.  '*  O." 

By  law  six,  title  five,  of  book  four,  of  the  Recopilacion,  a 
new  town,  containing  at  least  thirty  inhabitants  and  the 
other  requisites  for  a  municipal  organization,  was  entitled  to 
four  square  leagues  of  land,  to  be  laid  off  in  a  square  or 
prolonged  form,  as  the  nature  or  circumstances  of  the  land 
might  require.  This  right  of  a  town,  when  duly  organized, 
to  this  extent  of  land,  is  particularly  referred  to  and  repeated 
in  the  Royal  Instruction  of  1789  for  the  plan  of  Pitic,  which 
plan  was  made  applicable  to  all  new  towns  that  should  there- 
after be  established  in  California,  as  a  part  of  that  General 
Commandancia.  The  particular  municipal  organization  of 
Buch  new  towns  was  to  depend,  under  the  laws,  upon  the 
name  or  title  given  to  them,  as  ciudad,  pueblo,  villa,  etc. 
It  will  be  noticed  that  the  town  of  Pitic  was  organized  out 
of  the  Presidio  of  San  Miguel,  which  was  removed  to 
that  locality  for  the  ^purpose  of  forming,  guarding,  [542] 
and  protecting  the  new  settlement.  In  the  order  of 
1791,  by  the  Commandant  General  to  the  Governor  of  Cali- 
fornia, for  the  formation  of  pueblos  out  of  presidios,  it  is 
also  specially  directed  that  the  extent  of  land  for  each  of 
these  pueblos  should  be  four  common  leagues,  measured 
from  the  center  of  the  presidio  plaza,  or  square,  viz.,  two 
leagues  in  each  direction. 

Of  course,  under  the  law  and  royal  instruction  above  re- 
ferred to,  and  upon  which  this  order  was  based,  this  form 
and  these  dimensions  were  to  be  changed  according  to  the 
nature  and  circumstances  of  the  land;  as  when  the  presidio 
was  adjacent  to  the  sea,  or  on  a  bay,  or  where  any  portion 
of  the  land  within  such  general  limits  had  become  private 
property,  or  had  been  devoted  to  some  other  special  object. 

It  does  not  appear  that  any  formal  grants  of  land  were 
made  to  the  new  pueblos  in  such  cases;  but  their  right  or 
title,  whatever  it  was,  to  land,  to  the  extent  of  four  square 
leagues  or  less,  as  the  case  might  be,  seems  to  have  vested, 
ipso  facto,  on  the  formation  or  official  recogniton  of  such 
town,  and  that  the  powers  of  the  municipal  officers  over  such 
land  resulted  from  the  general  laws,  immediately  on  the 
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municipal  organization,  and  their  election  and  entry  upon 
the  duties  of  their  respective  offices,  and  that  these  powers 
might  be  restricted  or  enlarged  by  the  political  authority  of 
the  State. 

It  is  true,  that  in  the  case  of  Pitic,  and  in  some  other 
towns,  an  officer  was  appointed  to  mark  oflf  the  boundaries 
of  the  four  square  leagues,  and  to  designate  the  particular 
kinds  of  land,  and  the  uses  to  which  they  were  to  be  applied, 
within  such  limits;  but  the  right  or  title,  whatever  that 
might  be,  **to  the  land  so  marked  out,"  could  not  result 
from  the  act  of  measurement  or  survey.  And  as  no  subse- 
quent grant  was  made,  or  seems  to  have  been  contemplated, 
the  title,  if  any  passed  at  all,  must  have  vested  ipso  facto 
upon  the  organization  of  the  pueblo.  Such  seems  to  have 
been  the  intention  of  the  laws  themselves,  and  the  construc- 
tion put  upon  them  by  the  officers  by  whom  they  were 
administered. 

It  follows,  from  what  has  been  already  stated,  that  when 
near  the  close  of  1834  a  municipality  was  erected  at  the  pre- 
sidio of  San  Francisco,  by  the  orders  of  the  Governor  and 
Territorial  Deputation  of  California,  and  that  place  was  offi- 
cially recognized  as  a  pueblo,  and  its  organization  completed 
by  the  election  of  the  municipal  officers  provided  for  by  law, 
such  pueblo  became,  ipso  facto ^  vested  with  some  right  or 
title  to  four  square  leagues  of  land,  measured  either 
[543]  in  a  ^square  or  prolonged  form,  from  the  presidio 
square  as  a  general  central  point;  excepting  so  much 
of  the  space  within  such  general  limits  as  might  not  be  sus- 
ceptible of  grant,  on  account  of  its  being  water,  the  private 
property  of  individuals  or  corporations,  or  lands  dedicated 
to  or  reserved  for  other  purposes. 

Before  proceeding  to  investigate  the  character  of  this  right 
or  title,  we  will  premise  a  few  remarks  upon  the  character  of 
the  land  embraced  within  the  limits  described,  in  order  to 
give  a  general  idea  of  the  claim  of  the  new  pueblo  and  its 
boundaries. 

It  appears  from  official  maps  made  under  the  direction  of 
the  United  States  Surveyor-General  and  the  Superintendent 
of  the  United  States  Coast  Survey,  that  the  old  Presidio  of 
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San  Francisco  was  situated  near  the  middle  of  the  northern 
extremity  of  the  peninsula  formed  by  the  ocean  and  the  bay 
of  that  name;  that  the  width  of  this  peninsula,  as  far  south 
as  the  Mission  Creek,  is  less  than  two  leagues,  and  that  still 
further  south,  to  the  Buri-Buri  or  Sanchez  Rancho,  the 
average  width  is  just  about  two  leagues;  although  two  or 
three  points,  as  Lobos  and  Avisadero,  project  somewhat 
beyond  these  points  very  nearly  corresponding  with  indenta- 
tions, as  Mission  Bay  and  Merced  Lake,  on  the  opposite 
sides.  Of  course,  the  pueblo  could  acquire  no  right  or  title 
to  the  ocean  or  bay;  and  consequently,  according  to  the  law 
of  its  foundation,  the  four  square  or  common  leagues  would 
be  taken  in  a  prolonged  instead  of  a  square  form. 

Again,  it  appears  from  the  documentary  evidence  and  from 
other  authentic  sources,  that  at  the  time  of  the  formation  of 
this  pueblo,  there  was  a  fort  or  battery,  with  its  buildings 
and  appendages,  at  the  entrance  of  the  bay  of  San  Francisco; 
it  would  seem  that  the  fort  and  the  land  pertaining  thereto 
and  necessary  for  its  service,  would  be  excepted  out  of  the 
pueblo  claim,  for  it  is  understood  that  such  establishments 
were  not,  under  the  Spanish  laws,  susceptible  of  acquisition 
by  town  settlements  or  by  colonization.  (Mitchell  v.  United 
States,  15  Pet.  86.) 

Again,  it  also  appears  that  long  prior  to  the  organization 
of  this  pueblo,  there  existed  within  the  limits  of  the  four 
square  leagues,  an  establishment  called  the  "Mission  of  San 
Francisco,"  or  "of  Dolores,"  with  some  sort  of  claim  or 
right  to  the  lands  in  that  immediate  vicinity.  Perhaps  some 
of  these  lands  were  also  so  dedicated  or  reserved  as  to  exempt 
them  from  any  right  or  title  which  the  pueblo  acquired  by 
its  organization.  If  so,  what  was  the  extent  of  the 
land  so  reserved  or  ^excepted?  It  appears  that,  in  [544] 
very  early  times,  some  disputes  arose  with  respect  to 
the  lands  which  the  inhabitants  of  the  presidio  and  Mission 
were  respectively  entitled  to  occupy  and  use,  and  that  some 
line  of  division  was  established  between  them  corresponding 
to,  or  near  to  Mission  Creek,  and  to  what  is  now  called  the 
Vallejo  line.  The  lands,  north  of  that  line,  wherever  it  may 
have  been,  were  generally  called  "presidio  lands,"  and  those 
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on  the  south)  as  far  as  San  Mateo  Greek  or  the  northern 
boundary  of  the  Pulgas  rancho,  were  called  "  Mission  lands." 
It  also  appears  that  the  ordinance  or  regulation  of  182S 
exempted  the  lands  actually  occupied  by  tixe  Mission  from 
colonization  "at  present/'  and  until  it  was  determined  what 
right  the  Mission  establishments  had  in  these  lands.  The 
secularization  law  passed  in  1833,  and  various  measures  were 
subsequently  taken  by  the  authorities  of  California  to  or- 
ganize the  Missions  into  pueblos,  and  to  reduce  their  lands 
to  colonization.  It  further  appears  that,  on  the  3d  of  Noy- 
ember,  1834,  a  cu;racy  was  authorized  for  the  Mission  of 
Dolores,  which  was  one  step  in  the  operation  of  seculariza- 
tion; but  that,  at  a  later  period,  it  still  retained  some  of  the 
characteristics  of  a  "Mission,"  although  portions  of  the 
land  which  it  had  formerly  occupied,  in  the  direction  of  San 
•  Mat^o  and  across  the  bay,  had  already  been  disposed  of  by 
grants  to  private  individuals.  The  Land  Commission  and 
the  United  States  Supreme  Court  have  decided  that  these 
titles  were  valid,  and  that  the  lands  previously  occupied  by 
the  Mission  establishments  were  subject  to  grant  in  coloni- 
zation. Moreover,  the  Commissioners  and  the  law  officers 
of  the  Government  have  decided  that  the  Mission  church, 
cemetery,  buildings  occupied  by  the  priest,  and  a  small 
piece  of  land  pertaining  to  these  as  curtileges,  were  dedicated 
to  the  use  of  the  Catholic  church,  and  consequently  were  not 
suseeptible  of  grant  in  private  ownership. 

It  would  seem,  from  these  facts,  that  in  December,  1834, 
when  the  pueblo  was  organized,  this  pueblo  could  not  acquire 
any  title  to  these  "church  lands,'*  which  were  occupied  by 
that  establishment,  although  lying  within  the  general  limits 
of  the  four  square  leagues  designated  by  the  laws.  Perhaps, 
however,  when  the  occupation  by  the  Mission  ceased,  such 
of  these  lands  as  had  not  been  granted  in  private  ownership, 
or  dedicated  to  pious  uses,  became  subject  to  the  general 
right  of  the  pueblo  as  pueblo  lands.  There  are  certain  facts 
shown  by  the  evidence  in  this  case  which  confirm  this  view. 

At  first,  the  municipal  authorities  of  the  pueblo  made 
[545]  no  grants  at  the  Mission,  but  subsequently,  *under 

the  order  of  the  Governor,  the  same  Alcalde  granted 
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solares  alike  at  the  place  called  "Terba  Buena,"  and  at  the 
old  ''establishment  of  Dolores,"  the  latter  being  limited  to 
fifty  varas  square. 

But  it  is  unnecessary  to  investigate  or  decide  this  question 
here,  for  it  is  admitted  that  the  land  now  in  dispute  is  north 
of  Mission  Creek,  and  within  the  tract  confirmed  to  the  city 
of  San  Francisco  under  the  Act  of  March  3,  1851. 

We  have  thus  far  considered  the  question  of  the  establish- 
ment of  the  pueblo  of  San  Francisco,  and  its  limits,  without 
any  reference  to  what  is  commonly  called  the  ''Zamorano 
document,''  the  genuiness  of  which  has  been  strongly  con- 
tested in  the  arguments  of  counsel.  The  only  tribunal  which 
has  judicially  investigated  the  character  of  that  document 
seems  to  have  considered  its  genuineness  sufficiently  estab- 
lished. But,  even  admitting  its  genuineness  to  be  beyond 
all  doubt,  we  attach  to  it  very  little  importance  for  the  pur- 
pose of  this  investigation.  The  more  important  facts  men- 
tioned in  it — the  order  of  the  Governor  and  Territorial 
Deputation  of  1834,  for  the  election,  at  the  presidio  of  San 
Francisco,  of  an  Ayuntamiento,  and  the  official  recognition 
of  the  change  of  that  presidio  into  the  pueblo  of  San  Fran- 
cisco— are  also  abundantly  proved  by  other  documentary 
evidence,  the  genuineness  of  which  has  never  been  called  in 
question.  The  only  effect  of  the  Zamorano  document  would 
be  to  restrict  at  that  particular  time  the  possession  of  the 
pueblo  to  a  space  less  than  the  four  square  leagues  to  which 
it  was  entitled  under  the  law.  And  there  is  much  evidence 
outside  of  the  document  to  show  that  such  was  the  fact. 
But,  as  already  stated,  it  is  unnecessajy,  for  the  purposes  of 
this  case,  to  determine  that  question,  and  we  therefore  have 
left  that  document  entirely  out  of  consideration. 

Nor  do  we  deem  it  necessary  to  follow  counsel  through 
their  elaborate  discussion  respecting  the  history  of  the  Mis- 
sions, and  the  numerous  acts  and  regulations  of  the  Gov- 
ernors and  the  Legislatures  of  California  under  the  law  of 
1833,  respecting  the  secularization  and  conversion  of  the 
establishments  themselves  into  pueblos,  and  the  coloniza- 
tion of  the  land  which  they  had  previously  occupid.  Ac- 
cording to  our  view,  the  pueblo  of  San  Francisco  was  first 
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formed  out  of  the  Presidio  of  that  name,  and  not  out  of  the 
Mission;  and  consequently,  the  question  of  its  original  form- 
ation was  in  no  way  dependent  upon  the  law  of  seculariza- 
tion.    There  are,  however,  some  things  connected  with  the 

execution  of  that  law,  which  serve  to  explain  certain 
[54G]   facts  in  the  subsequent  *hi8tory  of  this  pueblo.     It 

would  be  very  natural,  upon  the  partial  or  entire 
secularization  of  the  Mission,  considering  its  advantageous 
position,  and  the  superior  quality  of  the  land  at  that  estab- 
lishment, the  location  of  the  church,  the  residence  of  the 
parish  curate,  etc.,  that  a  portion  of  the  pueblo  settlers  and 
of  its  municipal  officers  would  establish  themselves  in  that 
place.  We  accordingly  find  that,  in  the  infancy  of  the 
pueblo,  or  in  1837,  according  to  the  testimony  of  Sanchez, 
the  Secretary  of  the  Ayuntamiento,  most  of  the  inhabitants, 
not  engaged  in  commerce,  did  reside  there,  and  also  that 
several  of  such  residents  at  the  old  Mission  were,  at  difi'er- 
ent  times,  members  of  the  Ayuntamiento.  There  is,  too, 
some  evidence  to  show  that  in  1837  or  1838,  permission  was 
asked  of  the  Governor  to  hold  the  sessions  of  that  body  at 
the  old  Mission,  and  as  they  were  so  held,  it  is  to  be  pre- 
sumed that  the  request  was  granted.  A  few  of  the  inhabi- 
tants who  were  engaged  in  commerce  located  themselves  at 
the  place  called  *'Terba  Buena,"  on  account  of  the  advan- 
tageous anchorage  for  shipping  in  the  cove  of  that  name. 
And,  as  commerce  increased,  that  little  settlement,  notwith- 
standing the  nature  of  the  soil,  but  with  the  larger  element 
of  foreign  population  which  is  shown  to  have  been  intro- 
duced there,  very  soon  outstripped  the  settlement  at  the  old 
Mission,  which  was  mostly  composed  of  a  less  enterprising 
population  of  Mexicans.  Moreover,  it  was  natural  that 
foreigners,  who  were  mostly  engaged  in  trade,  should  call 
that  place  the  *' pueblo  of  Terba  Buena,"  while  tho  old  in- 
habitants of  the  country  should  apply  to  it,  and  to  the  old 
Mission,  tho  general  terms  "pueblo  of  San  Francisco,'*  or 
"pueblo  of  Dolores,*'  as  is  testified  to  by  various  witnesses. 
It  was  also  very  natural  that,  in  the  course  of  time,  the  names 
"pueblo  of  San  Francisco,"  "Terba  Buena,"  "port  of  San 
Francisco,"  "Mission  of  Dolores,"  "pueblo  of  Dolores," 
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etc.,  BhoulJ  by  different  persons  be  applied  indiscriminately, 
either  to  the  entire  northern  portion  of  the  peninsula,  or  to 
particular  parts  thereof.  This,  it  seems  to  us,  fully  explains 
and  reconciles  some  apparent  contradiction^  in  the  parol  and 
documentary  evidence.  Again,  it  should  be  observed  that 
the  term  ''de  Assis,"  which  is  sometimes  affixed  to  the 
name  '*San  Francisco,"  although,  perhaps,  more  usually 
applied  to  the  Mission,  was  a  part  of  the  appellation  of  the 
saint  whose  name  was  given  to  the  bay  when  it  was  first  dis- 
covered, which  appellation  belonged  alike  to  the  bay,  the 
fort,  the  presidio,  the  Mission,  and  the  pueblo — all  of  which 
took  their  name  from  the  same  saint.  That  these 
words  should  be  more  often  added  *in  speaking  of  the  [547] 
Mission  is  very  natural,  because  there  were  other  Mis- 
sions in  California  called  after  other  saints  by  the  name  of 
Francis,  as  the  Mission  of  Sonoma,  which  took  its  name  from 
"  San  Francisco  de  Solano;"  the  Mission  below  San  Diego, 
which  took  its  name  from  "San  Francisco  de  Borja,"  and 
the  Mission  further  south,  which  took  its  name  from  "San 
Francisco  Xavier."  (Butler's  Lives  of  the  Saints,  verba 
Saint  Francis;  Life  of  Padre  Ugarte;  Vanega's  History  of 
California;  Life  of  Padre  Junipero  Serra;  Garcia  y  Cubas' 
Carta  de  Baja  California.) 

It  may  be  proper  in  this  connection  to  allude  to  some  of 
the  objections  made  by  counsel  to  the  view  we  have  taken 
respecting  the  organization  and  character  of  the  pueblo  of 
San  Francicco. 

It  is  said  that  the  first  order  calling  for  the  election  of  an 
Ayuntamiento  at  the  presidio,  was  for  the  "partido.  of  San 
Francisco;"  that  many  of  the  vpters  and  some  of  the  persons 
elected  to  office,  in  1834  and  subsequently,  did  not  then  re- 
side at  that  place;  that  the  military  commandant  of  San 
Francisco,  who  was  superseded  in  authority  by  the  Ayunta- 
miento so  elected,  exercised  jurisdiction  as  far  south  as  the 
Pulgas  rancho;  that  the  Ayuntamientos  and  Alcaldes  of  San 
Francisco  exercised  authority,  both  political  and  judicial, 
not  only  over  the  four  leagues  claimed  as  constituting  the 
pueblo,  bat  also  south  to  San  Mateo  or  Francisquito  Creek, 
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and  across  the  bay  to  the  north  and  east — ^in  fine,  over  the 
whole  *'partido"  of  that  name. 

It  was  very  natural  that  in  foundnig  the  new  pueblo,  the 
inhabitants  of  the  adjacent  country  should  be  called  upon  to 
assist  in  commencing  the  new  settlement,  and  forming  its 
municipal  organization.  Where  else  were  settlers  to  be 
looked  for  or  obtained  ?  We  hear  of  no  recent  arrival  of 
emigrants  or  colonists  who  were  to  build  up  the  new  town. 
Nor  was  it  for  such  persons,  or  for  the  purpose  of  coloniza- 
tion, that  this  pueblo  was  established.  It  was  rather  for  the 
purpose  of  carrying  out  the  general  policy  which  had  been 
pursued  by  Spain  in  her  American  dominions,  and  which  is 
often  alluded  to  in  the  instructions  issued  to  the  Governors 
of  California,  of  inducing  the  scattered  inhabitants  of  the 
country  to  unite  and  build  up  towns,  as  being  more  con- 
ducive to  civilization,  and  as  forming  a  better  protection 
against  the  incursions  of  hostile  Indians.  Moreover,  the 
persons  entitled  to  elect  Ayuntamientos  of  pueblos  were  not 
merely  those  who  actually  resided  within  the  limits  of  the 
lands  which  pertained  to  such  pueblos.     The  Alcaldes,  who 

were  the  principal  officers  of  the  Ayuntamientos  of 
[548]   pueblos,   somtimes  ^exercised  political  and   judicial 

authority  over  much  larger  geographical  districts,  and 
the  inhabitants  of  such  districts  were  entitled  to  vote  at  the 
primary  elections  which  were  held  to  fill  such  offices.  It  is 
shown  in  official  documents  that  the  Alcaldes  of  San  Jose  at 
one  time  exercised  political  and  judicial  jurisdiction  upon 
the  Contra  Costa,  and  over  the  whole  extent  of  country  from 
the  Pulgas  Rancho  to  San  Juan  Bautista,  and  that  the  officers 
of  the  pueblo  of  Los  Angeles  at  one  time  exercised  such 
jurisdiction  from  the  Conejo  Rancho  to  San  Juan  Capistrano. 
Are  we  to  infer  from  these  circumstances  that  no  pueblos 
had  been  founded  at  either  of  the  above  named  places? 
Such  an  inference  would  not  only  be  unauthorized,  but  would 
be  entirely  contradicted  by  well  established  and  indisputable 
facts. 

Again,  it  is  said  that  the  Governors  of  California  made 
grants  of  land  to  private  persons  within  the  limits  of  the 
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four  square  leagues  of  the  so-called  pueblo  of  San  Francisco, 
-which  fact  precludes  the  idea  that  this  pueblo  had  any  title 
to  the  land  within  such  limits.  Admitting  the  fact  to  be  as 
stated,  we  do  not  think  the  inference  logical.  Suppose  the 
municipal  officers  of  the  pueblo  had  been  precluded  from 
exercising  any  authority  whatever  over  such  lands,  and  that 
the  right  to  distribute  or  grant  them  to  the  settlers  had  been 
retained  by  the  Governor  in  his  own  hands,  or  had  been  cod- 
ferred  upon  a  commissioner,  or  some  other  officer  in  no  way 
connected  with  the  Ayuntamiento ;  would  that  fact  consti- 
tute any  argument  against  the  supposition  that  the  pueblo  or 
its  inhabitants  had  a  vested  right  or  interest  in  sach  lands? 
We  think  not.  As  will  be  more  particularly  stated  hereafter, 
the  inhabitants  of  the  pueblo  may  have  had  a  vested  right, 
interest,  or  use  in  such  lands,  and  they  may  have  been  set 
apart  and  dedicated  to  some  special  object  and  purpose,  and 
yet  the  legal  title,  subject  to  such  purposes  and  uses,  may 
have  been  vested  for  the  purpose  of  grant  in  some  one  else, 
and  the  trust  may  have  been  executed  by  the  Governor  him- 
self, or  by  some  other  person  duly  appointed  for  that  pur- 
pose. The  ownership  of  property  may  be  in  the  sovereign, 
and  the  use  private  or  public;  or  the  ownership  may  be  pub- 
lic and  the  use  private.  This  depends  upon  the  character  of 
the  ownership  and  dedication,  and  the  circumstances  of  the 
use.  (Bouvier  Law  Diet,  verb  Dedication;  Town  of  Pawlet 
V.  Clark,  9  Cranch,  292;  McOonnell  v.  Town  of  Lexington, 
12  Wheat.  582;  Hawkins  v.  Arthur,  2  Bay,  195;  Barclay  v. 
Howell,  6  Pet.  498;  Cincinnati  v.  White,  6  Id.  431;  New 
Orleans  v.  The  United  States,  10  Id.  712.) 

*If  Governors  of  California  have  granted  lands  [549] 
within  the  general  limits  of  pueblos,  it  will  be  pre- 
sumed, unless  the  contrary  be  shown,  that  such  grants  were 
made  in  accordance  with  the  objects  and  uses  for  which  such 
lands  had  been  assigned  and  dedicated  by  the  laws  to  the 
pueblos.  The  whole  matter  was  subject  to  the  control  and 
direction  of  the  Governor  and  Territorial  Deputation,  and 
the  official  acts  of  such  officers  within  the  general  scope  of 
their  powers  are  presumed  to  have  been  done  by  lawful  au- 
thority.    (United  States  v,  Percheman,  7  Pet.  96.) 
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So  far  as  we  have  examined  the  grants  made  by  the  differ- 
ent Governors  withiu  pueblo  limits,  they  seem  to  have  been 
in  conformity  with  such  general  object  of  building  up  a  town 
by  encouraging  settlement  and  cultivation,  and  with  the  uses 
to  which  such  lands  had  been  dedicated.  If  the  tract  granted 
was  of  a  larger  size  than  that  usually  given  for  a  building  lot 
or  for  gardening  purposes,  the  Governor  generally  first  con- 
sulted the  Ayuntamiento  or  Alcalde,  to  ascertain  whether 
there  was  any  objection  to  the  grant,  or  sent  the  grant  io 
tliem  for  their  action  prior  to  its  being  delivered  to  the 
grantee.  Moreover,  the  tracts  so  granted  were  usually  at  a 
considerable  distance  from  the  principal  sattlement,  or  upon 
the  very  outskirts  of  the  pueblo  lands,  and  a  special  clause 
was  generally  introduced,  making  the  lands  so  granted  sub- 
ject to  the  regulations  and  tax  or  caiion  of  the  respective 
pueblo.  [We  shall  hereafter  examine  more  particularly  the 
meaning  of  this  word  canon,'] 

These  facts  are  highly  significant,  and  tend  to  confirm  the 
view  we  have  taken  of  the  Spanish  and  Mexican  laws  relating 
to  pueblos.  The  power  of  the  Political  Chief  and  Territorial 
Deputation,  as  well  as  that  of  the  Ayuntamiento  and  Alcaldes, 
over  the  lands  assigned  to  jDueblos  as  pueblo  lauds,  existed 
prior  to  the  Colonization  Law  of  1824,  and  did  not  result 
from  that  law,  nor  from  the  Executive  Eegulation  of  1828, 
which  was  based  upon  it.  In  fact,  the  law  of  1824  expressly 
excludes  from  its  provisions  all  lands  pertaining  to  pueblos. 
And  this  view,  we  think,  is  fully  sustained  by  the  very  able 
and  interesting  reports  of  the  Junta  appointed  by  the  Su-*^ 
preme  Government  of  Mexico  to  propose  measures  for  the 
settlement  and  colonization  of  Upper  and  Lower  California, 
These  reports  were  printed  in  a  collective  form  in  1827,  and 
gave  rise  to  the  Executive  Regulation  of  November  21st, 
1828,  This  Junta  or  commission  was  composed  of  the  most 
distinguished  statesmen  and  lawyers  of  Mexico,  and  among 
them  was  Don  Pablo  Vicente  de  Sola,  who  had  for 
[550]  some  years  been  Governor  of  California.  *The 
opinions  of  these  men  are  well  worthy  of  considera- 
tion. (Dictamen  y  Planes  de  la  Junta,  11,  etc. ;  Navarro*s 
OpinioHi  cited  above.) 
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But  it  is  said  that  regular  grants  in  colonization  and  of 
undoubted  authenticity  were  made  by  the  Governor,  after 
1834,  to  lands  south  of  Mission  Creek,  and  within  or  partly 
within  the  general  limits  of  the  four  leagues  claimed  to  have 
been  assigned  by  law  to  the  pueblo  of  San  Francisco;  and  it 
is  contended  that  we  must  adopt  one  of  two  alternatives — 
either  that  the  pueblo  had  no  title  to  any  lands  within  the 
four  square  leagues,  or  that  such  grants  in  colonization  are 
utterly  null  and  void.  We  do  not  feel  compelled  to  adopt 
either  of  these  conclusions,  nor  do  we  see  any  reasons  to 
justify  us  in  doing  so.  That  the  pueblo  had  a  right  or  in- 
terest in  some  of  the  lands  within  the  general  limits,  we 
believe  to  be  beyond  a  reasonable  doubt,  and  we  think  the 
circumstances  we  have  already  alluded  to  as  connected  with 
the  secularization  of  the  Mission  may  fully  account  for  the 
grants  in  colonization,  which  are  alleged  to  have  been  made 
by  the  Governors,  of  lands  which  were  occupied  by  the 
Mission  in  1834,  when  the  pueblo  of  San  Francisco  was  first 
founded. 

Again,  we  have  been  referred  to  the  proceedings  of  jurid- 
ical possession  in  October,  1835,  of  the  Buri-Buri,  or  Sauchc?z 
Eancho,  in  which  the  '*  Pueblo  of  Dolores"  was  represented 
as  a  coUndantey  or  adjacent  landholder,  as  showing  that  the 
pueblo  there  referred  to  must  have  been  the  unorganized 
town  intended  by  the  secuhirization  laws  and  regulations  to 
be  formed  out  of  the  Mission,  and  not  to  that  which  is 
claimed  to  have  been  formed  in  1834  at  the  presidio;  because 
the  distance  between  the  presidio  square  and  the  northern 
boundary  of  the  Buri-Buri  Banclio  is  greater  than  the  limits 
which  the  law  assigned  to  that  pretended  pueblo,  and 
because  there  is  no  evidence  whatever  that  any  additional 
land  was  ever  assigned  or  dedicated  to  it.  In  the  first  })lace, 
we  do  not  think  the  fact  that  the  pueblo  was  represented  as 
a  coUndantey  shows  that  such  municipality  had  any  claim  to 
the  land  next  to  the  northern  boundary,  which  was,  in  that 
juridical  act  of  possession,  assigned  to  the  Buri-Buri  Bancho. 
It  seems  to  have  been  customary  in  such  proceedings  to 
summon  all  the  neighboring  landholders,  in  order  that  they 
might  witness  the  act  of  possession,  and  see  that  their  own 
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claims  were  not  infringed.     "We  are  told  that  there  are  cases 
among  the  records  of  the  Surveyor-GeneraVs  office,  where 

landholders  were  summoned  as  colbtdantes,  although 
[551]   their  lands  were  many  miles  distant  *from  the  tract  to 

which  the  juridical  possession  was  to  be  given.  More- 
over, there  is  no  evidence  to  show  that  a  separate  pueblo 
was  ever  founded  at  the  Mission.  There  could  have  been  no 
object  in  forming  one  within  the  general  or  natural  limits 
which  had  already  been,  by  law,  assigned  to  another.  As 
already  stated,  it  is  much  more  reasonable  to  suppose,  iu 
the  absence  of  positive  evidence  to  the  contrary,  that  on  the 
final  extinction  of  the  Mission,  its  ungranted  lands,  which 
were  susceptible  of  becoming  town  lands,  were  regarded  as 
pertaining  to  the  municipality  which  had  been  previously 
established.  Moreover,  there  is  abundant  evidence  to  show 
that  the  municipal  organization  at  the  Mission  was  the  same 
as  that  which  had  previously  been  established  at  the  presidio, 
and  that  both  constituted  one  and  (lie  same  pueblo.  While, 
therefore,  we  regard  the  Buri-Buri  documents  as  in  no  way 
conflicting  with  our  view  of  this  case,  we  find  in  them  strong 
evidence  that  a  pueblo  was  at  that  time  in  existence,  and  that  it 
was  officially  recognized  as  having  some  right  or  tide  to  land. 

But  it  is  objected,  that  if  such  pueblo  had  existed  since 
183-1,  and  it  had  any  title  to  land,  there  ought  to  be  found  in 
the  archives  of  the  city,  or  of  the  Surveyor-General,  the 
strongest  possible  evidence  of  these  facts.  Considering  that 
nearly  all  the  old  pueblo  archives,  where  such  evidence 
Avould  naturally  be  looked  for,  were  burned  or  lost  in  1851, 
and  the  very  imperfect  condition  of  the  archives  in  charge 
of  the  Surveyor-General,  we  are  only  surprised  that  so  much 
evidence  of  these  facts  is  still  preserved.  Of  course,  those 
who  have  sought  for  a  special  grant,  with  boundaries  par- 
ticularly designated  by  natural  or  artificial  objects,  have 
been  disappointed.  We  think  there  was  no  good  reason  to 
look  for  such  a  grant,  as  none  was  required;  nor,  so  far  as 
we  can  learn,  was  it  usual  to  issue  one.  Moreover,  the  law 
so  expressly  designates  the  manner  in  which  the  four  leagues 
were  to  be  laid  off,  that  there  could  have  been  no  particular 
necessity  of  marking  them  out  upon  the  ground  in  order  to 
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segregate  the  land  from  the  public  domain.  If  a  larger  tract 
had  been  assigned  or  granted,  some  act  of  grant  ought  to  be 
shown;  or  if  the  four  leagues  had  been  located  in  a  manner 
different  from  the  usual  form,  we  might  expect  to  find 
some  special  designation  of  boundaries.  Again,  if  a  part  of 
the  four  leagues  had  been  private  property,  or  otherwise 
exempted  from  becoming  pueblo  lands,  it  may  have  been 
desirable  to  mark  out  the  dividing  line  between  such  lands, 
although  such  marking  out  of  boundaries  was  by  no  means 
necessary  in  order  to  vest  a  right  or  title  in  the  pueblo. 
And  ^agaiu,  although  not  requisite  to  vest  title,  it  [552] 
may  have  been  considered  important  in  making  other 
grants,  that  the  exact  boundaries  of  the  four  square  leagues 
should  be  marked  out  as  stated  in  the  Keport  of  1840.  The 
Mexican  laws  relating  to  the  survey  of  the  four  square  leagues 
which  the  laws  assigned  to  the  pueblo  (found  in  Chap.  11, 
96,  of  the  **Ordenanzas  de  Tierras  y  Aguas")  are  so  very 
plain  aud  specific  that  there  could  have  been  no  ])ossible 
difficulty  ill  determining  the  exact  boundaries.  They  are 
precisely  fixed  by  the  law  itself. 

But  it  is  urged  that  the  **  statement"  or  report  to  the  De- 
partmental Junta  on  the  sixteenth  of  January,  signed  by 
Jimeno  aud  Arguello,  negatives  the  idea  that  any  lands  had 
been  assigned  or  granted  to  this  or  any  other  pueblo  in  Cali- 
fornia. Upon  a  careful  examination  of  the  original  *' state- 
ment," we  find  that  the  only  part  of  it  relating  to  pueblo 
lands  is  a  single  i)aragraph,  under  the  head  of  ejidos,  or 
commons^  in  which  it  is  stated  that  none  of  the  pueblos, 
except  Monterey,  have  their  ejidos  and  propios  marked  out 
(**tienen  demarcadas  los  ejidos  y  tierras  de  propios,"  etc.) 
These  words  are  susceptible  of  several  interpretations.  They 
may  mean  that  the  two  classes  of  pueblo  lands  there  men- 
tioned had  never  been  specially  designated,  as  they  ought  to 
have  been,  in  order  to  separate  them  from  the  other  lands 
of  such  municipalities  and  to  dedicate  them  to  the  objects 
implied  by  the  names  ejidos  and  pi^opios,  which  are  used;  cJr 
they  may  mean  that  the  four  square  leagues  which  properly 
belonged  to  such  pueblo  had  never  been  actually  marked 
out  on  the  groimd,  and  **that,  therefore,  the  Governor,  in 
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making  concessions  of  land  in  the  yicinity  thereof,  had 
granted  the  same  temporarily,  waiting  for  such  regulation, 
or  definitive  designation,  of  town  boundaries,  before  issuing 
definitive  titles."  Again,  they  may  refer  to  lands  outside  of 
the  four  leagues,  and  which  the  old  laws  say  may  also  bo 
assigned  to  piieblos,  in  case  it  should  be  deemed  advan- 
tageous and  proper.  But  neither  of  these  interj^retations 
conflicts,  in  the  slightest  degree,  with  the  view  which  we 
have  taken.  On  the  contrary,  they  are  most  strongly  con- 
firmatory of  that  view.  If  none  of  the  pueblos,  except 
Monterey,  had  any  right  or  title  to  land,  why  mark  out  their 
boundaries,  or  why  separate  the  ejidoa  and  propios?  More- 
over, if  they  had  none,  why  was  it  not  proposed  to  grant 
lands  to  such  pueblos?  But  nothing  of  that  kind  is  recom- 
mended, and  the  only  grants  spoken  of  were  those  already 
made  to  individuals  in  tlie  vicinity  of  the  lands  of  such  mu- 
nicipalities, and  which  were  made  as  mere  temporary  con- 
cessions, in  order  to  avoid  any  infringement  of  the  rights  or 

limits  of  the  pueblos. 
[553]       *Again,  it  is  said  that  the  very  terms  of  the  acts  of 

the  Governor  and  Territorial  Deputation,  in  August 
and  November,  1834,  giving  to  Ayuntamientos  a  right  to 
grant  (dar)  lands  pertaining  to  pueblos,  and  the  forming  of 
such  municipality  at  the  presidio  of  San  Francisco,  show 
that  thoy  had  no  authority  so  to  do,  because  article  twenty 
of  the  former  requires  report  of  it  to  be  made  for  the  appro- 
bation of  the  General  Congress,  and  article  second  of  the 
latter  requires  it  to  be  reported  for  the  approbation  of  the 
Supreme  Executive.  We  do  not  so  understand  these  articles. 
That  the  act  for  the  election  of  the  Ayuntamiento  was  imme- 
diately carried  into  effect,  there  can  be  no  question.  It  seems 
that  the  Governor  did  not  think  any  precedent  approval  of 
the  Supreme  Executive  requisite  to  give  it  validity.  But 
this,  as  well  as  many  other  acts  of  the  Governor  and  Dei)u- 
tation,  was  by  the  laws  required  to  be  submitted  to  the 
President  for  such  measures  as  he  might  see  fit  to  take 
thereon.  If  approved,  it  remained  as  it  was;  but  if  disap- 
proved, orders  would  have  been  issued  to  annul  and  revoke 
the  act.     The  same  remark  applies  to  so  much  of  the  Act  of 

632 


April,  I860.]  Hakt  v.  Burnett.  554 

August  6th  as  relates  to  pueblo  lands.  But  art.  twelve  of 
that  act  contemplated  a  change  of  the  revenue  laws,  which 
could  be  made  only  with  the  sanction  of  Congress.  Hence 
the  references  of  the  act  to  that  body  for  approval.  So  far 
as  the  establishment  of  the  pueblo  of  San  Francisco  and  its 
organization  antl  i)owers  were  concerned,  wo  think  that  the 
existing  laws  conferred  abundant  authority  upon  the  Gov- 
ernor and  Deputation.  But  if  the  appro^Til  of  the  Supreme 
Executive  were  really  necessary  to  give  validity  to  that  part 
of  these  acts,  it  will  be  presumed.  (United  States  v.  Clark, 
8  Pet.  452,  433;  Delassus  v.  United  States,  9  Id.  134;  Pat- 
terson r.  Jenkins,  2  Id.  225,  237;  Polk  v.  Wendell,  5  Wheat. 
295;  United  States  v.  Percheman,  7  Pet.  95-6;  Strother  v. 
Lucas,  12  Id.  437.) 

Counsel  have  raised  various  other  objections,  which  we 
think  may  be  readily  answered,  and  the  facts  upon  which 
they  are  founded  may  be  easily  reconciled  with  the  view 
which  we  have  taken;  but  our  limits  will  prevent  us  from 
discussing  them,  and  even  from  referring  to  all  the  laws  and 
authorities  from  which  our  opinion  has  been  formed. 

III.  We  will  next  consider  the  general  character  of  the 
right  or  title  which  a  pueblo  acquired  to  the  lands,  which, 
within  the  limits  of  four  square  leagues,  were  susceptible  of 
such  acquisition. 

In  doing  this,  we  will  refer  very  briefly  to  the  different 
kinds  or  classes  of  pueblo  lands,  and  to  the  powers  of 
the  municipal  officers  *over  them.  The  right  or  title  [554] 
by  which  the  pueblos  held  these  lands  was,  of  course, 
in  no  way  dependent  upon  the  powers  which  the  political 
autliority  of  the  State  might  at  any  time  confer  upon  the 
officers  of  such  municipalities.  If  counsel  had  observed  this 
distinction,  they  might,  probably,  have  been  saved  much 
time  and  labor  in  their  arguments  and  voluminous  briefs. 
Nevertheless,  as  the  character  of  the  powers  which  such 
officers  were  authorized  to  exercise  over  such  lands  may  tend 
to  throw  some  light  upon  the  nature  of  the  title  by  which 
they  were  held,  we  briefly  notice  the  authorities  on  this  point. 

The  Spanish  laws  give  different  names  to  different  portions 
of  land  within  the  limits  of  a  city,  pueblo,  or  town,  accord- 
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ing  to  the  various  uses  to  which  they  are  applied.  Thus, 
there  are  solares,  or  house  lots  of  a  sraall  size,  upon  which 
dwellings,  shops,  stores,  etc.,  are  to  bo  built.  There  are 
suertcs  or  sowing  grounds,  of  a  larger  size,  for  cultivating  or 
planting,  as  gardens,  vineyards,  orchards,  etc.  There  are 
cJixJos,  which  are  quite  well  described  by  our  word  commous^ 
and  are  lands  used  in  common  by  the  inhabitants  of  the 
place  for  pasture,  wood,  thresliing-ground,  etc.;  and  j^ar- 
ticular  names  are  assigned  to  each,  according  to  its  particular 
use.  Sometimes  additional  cjidos  were  allowed  to  bo  taken 
outside  of  the  town  limits.  There  are  also  2>^opios  or  mu- 
nicipal lands,  from  which  revenues  are  derived  to  defray  the 
expenses  of  the  municipal  administration.  There  were  also 
other  names,  such  as  ierminos,  concejiles,  tierras  comunes, 
tieiiras  de  labor,  tierras  de  7'ejadio,  abrevuderos,  dchesas,  pasios^ 
monies,  jjlazas,  etc.,  etc. 

Such  were  the  principal  divisions  of  the  land  included 
within  the  limits  of  a  town,  and  devoted  to  the  use  of  its 
inhabitants.  And  these  divisions,  when  once  mado,  were 
not  merely  nominal,  for  there  were  numerous  laws  relating 
to  each,  and  having  respect  to  the  management,  disposition, 
and  use  of  each;  and  the  provisions  which  were  made  for 
one  class  were  usually  very  different  from  those  relating  to 
another  class.  (Escriche  Die,  verbo  ejidos,  propios,  etc.; 
Febrero  iEexicano;  Sala  Mexicano;  llocopilacion  de  Indies, 
book  4,  tit.  7.) 

The  right  of  the  municipal  authorities  of  pueblos  to  make 
grants  or  distributions,  in  solares  and  suertcs,  to  individuals 
and  settlers  of  lands  within  the  limits  of  such  pueblos,  seems 
to  have  been  conferred  in  very  early  times,  and  is  very  often 
referred  to  in  the  more  recent  laws  and  orders  as  a  subsist- 
ing right.  But  certain  classes  of  such  lands,  as  ejidos,  etc., 
could  not,  in  general,  be  so  granted  or  distributed  to  indi- 
viduals for  their  exclusive  use  or  occupation.  Some- 
[555]  times  municipal  officers  *were  prohibited  from  making 
grants  or  distributions  of  any  town  lands  of  any  claiis 
or  description  without  the  royal  license;  and  at  others,  sj^ecial 
officers  were  appointed  by  the  Crown  for  that  purpose. 

It  has  been  doubted  by  some  if  the  grants  or  distributions 
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of  the  pueblo  lands  to  individuals,  made  under  the  earlier 
Spanish  laws,  were  intended  to  be  grants  in  full  ownership. 
But  we  think  this  question  was  definitely  settled  by  the  law 
of  January  4th,  1813,  which  makes  numerous  provisions  for 
distributing  or  granting  in  siierfes  the  lands  of  the  pueblos 
which  were  not  required  for  ejldos  or  commons,  and  declares 
that,  in  whatever  mode  such  lands  are  distributed  or  granted, 
it  shall  be  in  full  ownership — en  plena  propiedad.  (Leyes 
Vigentes,  57,  59.) 

There  seems  to  be  some  difference  in  the  various  laws  and 
orders  which  were  issued  at  different  periods,  with  respect 
to  what  particular  officers  were  to  make  such  distributions 
of  lots  for  building  and  other  purposes.     In  the  cities  and 
larger  towns,  this  duty,  at  least  in  early  times,  devolved 
upon  the  cahildoa  and  corrigedores  of  such  cities  and  towns. 
By  Neve's  Eegulations  of  1775,  for  the  establishment  of  the 
new  pueblos  of  San  Jose  and  Los  Angeles,  the  right  of  dis- 
tributing the  lots  was,  at  least  in  the  beginning,  to  be  exer- 
cised by  the  Governor  himself,  or  by  a  person  commissioned 
by  him  for  that  purpose.     But  these  pueblos  were  not,  for 
the  first  two  years,  to  elect  any  municipal  officers,  and  even 
after  that  time,  only  for  such  offices  as  should  in  the  mean- 
time bo  established.     The   ordinary  Alcaldes,  for  judicial 
and  police  purposes,  were  to  be  furnished  by  the  Governor. 
By  the  plan  of  Pitic,  in  1789,  the  lands  were  to  be  divided 
up,  and  the  first  distribution  made  by  the  engineer  and  com- 
missioner, who  were  also  to  issue  the  certificates  of  title. 
By  Nava's  order  of  1791,  for  changing  presidios  into  pueblos, 
the  first  distribution  of  house  lots  and  lands  within  the  limits 
of  the  four  square  leagues,  was  to  be  made  by  the  command- 
ants of  the  presidios;  but  when  a  sufficient  settlement  was 
made  to  authorize  the  municipal  organization  in  place  of  the 
military,  it  is  presumed  that  these  duties  were  to  devolve 
upon  the  Ayuntamientos,  as  in  other  cases.     By  the  law  of 
1813,  the   expedientes   of  titles  were  to  be  made  by  the 
Ayuntamientos  and  referred  to  the  Provincial  Deputations 
for  approval.    By  the  law,  act,  or  decree  of  August  Cth,  1834, 
relating  to  pueblos  in  California,  the  Ayuntamientos  were  to 
ask  that  there  be  marked  out  or  assigned  propios  and  ejidoa 
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for. each  town;  and  j)rovision  was  made  for  granting,  en  censo 
enftteaticOy  building  lots  for  the  erection  of  houses  or 
[556]  dwellings,  at  a  fixed  price,  and  for  the  leasing  *of  the 
propios,  from  which  the  towns  were  to  derive  revenues 
for  the  support  of  the  municipal  administration.  The  grant- 
ing of  such  house  lots  and  the  leasing  of  such  propios  were 
evidently  to  be  made  by  the  Ayuntamientos.  The  meaning 
of  the  phrase  ea  censo  enfdetUico  and  of  el  canon,  which,  by 
the  order  of  October  26th,  1835,  the  grantees  of  such  house 
lots  were  to  pay  to  the  Ayuntamiento  of  San  Francisco  for 
such  grants,  will  be  alluded  to  and  explained  hereafter. 

Concessions  of  house  lots  were  made  by  the  several  Alcaldes 
of  San  Francisco  soon  after  the  formation  of  that  Ayunta- 
miento; these  grants  were  either  fifty  or  one  hundred  varas 
square.  In  the  year  1835,  Jose  Joaquin  Estudillo  applied 
to  the  Governor  for  a  grant  of  two  hundred  varas  square. 
This  petition  was  referred  to  tlie  Territorial  Deputation,  and 
the  committee  of  that  body  on  municipal  lands  reported  that 
grants  of  house  lots  ought  to  be  limited  to  one  hundred 
varas  square.  Accordingly,  the  Governor,  on  the  twenty- 
sixth  of  October,  1835,  wrote  to  the  Alcalde,  **that  the 
Ayuntamiento  of  that  pueblo  {ese  ^;u€6/o)  may  grant  lots 
which  do  not  exceed  one  hundred  \aras,  for  the  building  of 
houses  in  the  place  called  Yerba  Buena;"  and  **that  you 
may  make  it  known  to  the  inhabitants  of  that  pueblo,  in 
order  that  they  may  not  apply  with  their  memorials  to-  this 
political  Government,  as  it  is  one  of  the  favors  which  the 
Ayuntamiento  can  grant.'- 

This  order  of  the  Governor  leads  us  immediately  back  to 
the  law  or  plan  of  Propios  y  ArbUrios,  of  August  6th,  1834. 
Now;  if  according  to  this  order,  the  Ayuntamiento  of  that 
pueblo  (cse  pueblo)  could  grant  lots  of  land  to  settlers,  and 
the  law  of  August  6th  authorized  such  Ayuntamiento  to  im- 
pose, at  its  discretion,  a  ground  rent  or  canon  on  such 
grantees,  the  right  of  such  pueblo  to  such  lands  must  have 
been  something  more  than  that  of  mere  temporary  occupa- 
tion and  use.  According  to  Escriche,  ^^  El  canon  ^  means 
'*  the  annual  charge  or  rent  which  is  paid  in  recognition  of 
the  dominium  utile  by  the  person  who  holds  the  dominium 
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vlile.  (T^de  Escriche,  verba  canon  and  pension.  And  for 
the  meaning  of  the  phrase  **per^eHccie>2^e  a  los  propios,"  vide 
Escreche,  verba  propios  and  jjer/i/^e^icia  )  The  meaning  of 
the  former  has  ah-eady  been  explained,  and  the  latter,  ac^ 
cording  to  that  authority,  is  **that  which  is  necessary  to,  or 
consequent  upon,  the  principal,  and  enters  with  it  into  the 
ownership;  as  when  it  is  said  that  any  one  purchiised  such 
an  estate  with  all  its  aj^purteuances. "  Here  the  lands  which 
the  Ayuntamientos  had  a  right  to  grant  in  lots  consti- 
tuted the  principal,  and  the  canon  perieiieciente  *a  los  [557] 
jyropios"  of  ^^esepueblOy''  which  the  Ayuntamiento  was 
authorized  to  require  to  be  paid  as  a  consideration  for  such 
concessions  or  gi-ants,  or  an  annual  rent  therefor,  was  an  ac- 
knowledgment of  the  direct  dominion  which  the  pueblo,  as 
the  owner  of  such  propios,  had  in  the  land  which  was  con- 
ceded, granted,  or  rented. 

Again,  article  two  of  the  law  of  August  Gth,  says  that  those 
propios,  which  may  bo  designated  to  each  pueblo,  may  be 
rented  or  granted  en  censo  enfiteidico,  Escriche  says  that 
*'censo  enJiteiUico''  is  the  right  which  we  retain  to  require  of 
another  a  certain  annual  charge  or  rent,  by  reason  of  having 
transferred  to  him  forever,  or  for  a  great  length  of  time,  the 
useful  ownership  of  some  real  estate,  reserving  to  ourself  the 
direct  dominion.  Again,  the  same  author  says:  '*the  direct 
owner  or  imposer  of  the  censo  is  he  who  transfers  the  useful 
dominion  of  the  real  estate;  while  the  grantee  or  enJUetdico  is 
he  who  acquires  the  useful  ownership  of  the  thing  charged." 
Moreover,  it  is  said  that  such  owner  of  the  dominio  utile  can- 
not be  ejected  from  such  real  estate  by  the  dominio  direc/o, 
except  in  case  of  neglect  for  several  consecutive  years  to  pay 
tlie  ground  tax  according  to  the  terms  of  the  grant;  that  he 
may  impose  upon  it,  without  notice  to  or  consent  of  the 
diieno  directOy  dixij  servitude,  rent,  or  other  charge,  and 
pledge,  mortgage,  or  sell  it. 

It  would  seem  from  these  definitions  that  pueblos  held  the 
direct  dominion  of  these  lands,  subject  to  certain  trusts  and 
uses,  and  that  the  moderate  and  small  portions  which  they 
were  authorized  to  grant  to  individuals,  were  to  be  held  by 
the  latter  as  subject  to  such  municipal  tax,  but  in  all  other 
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respects  in  absolute  ownership,  with  full  right  of  disposition. 
These  inferences  would  seem  to  result  from  the  very  words 
used  in  these  documents. 

But  be  this  as  it  may,  the  right  of  such  municipal  officers 
of  this  particular  pueblo  to  make  such  concessions  or  grants 
in  lots  of  one  hundred  varas  square  was,  in  1835,  fully  recog- 
nized by  the  highest  authority  in  California — the  Governor 
and  Territorial  Deputation. 

It  appears  that  the  Mexican  law  of  March  20th,  1837,  pro- 
vided that  in  pueblos  having  a  population  under  a  certain 
specified  standard,  Jueces  de  Paz  were  to  be  elected,  and 
were  to  exercise  the  powers  of  Ayuntamientos.  But  it  also 
appears  from  the  archives  that  this  law  was  not  carried  into 
efiect  in  California  until  some  time  in  1839,  and  that  the 
system  was  again  changed  at  the  end  of  1843.  By  the  Gov- 
ernor's proclamation  of  November  14:th,  1843,  which 
[558]  in  some  respects  ^modifies  this  organization,  Monterey 
and  Los  Angeles  were  to  elect  Ayuntamientos,  com- 
posed each  of  two  Alcaldes,  four  Regidores,  and  one  Syndico, 
and  that  in  the  other  pueblos,  among  which  San  Francisco  is 
named,  elections  were  to  be  held  for  the  appointment  of 
**two  Alcaldes  of  first  and  second  nomination."  Tnese  new 
"Alcaldes  de  nominacion,"  or  Jueces,  were  to  enter  upon 
their  duties  the  first  of  the  following  January,  and  in  addi- 
tion to  the  judicial  powers  of  tho  ordinary  Alcaldes  and  the 
political  powers  of  the  Prefects,  they  were  to  exercise  "the 
powers  and  obligations  which  the  Ayuntamientos  have." 
(Limantour  Land  Com.  Ex.  "  O,"  45,  et  seq.;  Wheeler's  Land 
Titles;  Int.  and  Schedules.) 

We  think  that  the  documents  and  authorities  to  which  we 
have  referred  are  sufficient  to  show  that  pueblos  had  such  a 
right  and  interest  in  the  lands  within  their  limits  that  they 
could  distribute,  concede,  or  grant  them  in  lots  to  individual 
settlers,  subject  in  this  as  in  all  other  matters  to  the  in- 
structions and  orders  which  might  be  given  them  by  the 
superior  authorities,  and  that  the  lots  so  distributed,  con- 
ceded, or  granted,  were,  at  least  after  the  law  of  1813,  passed 
to  the  grantees  and  their  heirs  and  successors  in  full  prop- 
erty and  ownership,  subject  only  to  the  municipal  tax  or  censo. 
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It  is  said  that  this  Court,  in  the  case  of  Woodwoi-th  v. 
Fulton,  1  Cal.  295,  virtually  decided:  First,  that  San  Fran- 
cisco never  was  a  pueblo.  Second,  that  it  Imd  no  right  or 
title  to  land  which  it  could  transfer  or  convey  to  others. 
Third,  that  if  it  had  any  title.  Alcaldes,  acting  under  American 
authority  after  the  military  occupation  and  conquest  of  the 
country,  could  not  convey  without  authority  from  the  Amer- 
ican Government. 

It  is  also  said  that  the  first  two  of  these  grounds  were 
virtually  abandoned  and  overruled  by  the  same  Judges  in 
the  subsequent  case  of  Iteynolds  v.  West,  1  Cal.  323,  in 
which  they  sustained  the  validity  of  a  grant  in  San  Francisco 
made  by  a  Mexican  Alcalde  before  the  war;  and  that  in  Cohas 
V.  Raisin,  3  Cal.  443,  this  Court  overruled  the  third  ground 
of  the  decision  of  "Woodworth  v.  Fulton,  by  sustaining  a 
grant  made  by  an  American  Alcalde  during  the  war  with 
Mexico,  and  while  California  was  in  the  military  occupation 
of  the  United  States. 

Without  examining  here  the  opinions  of  the  individual 
Judges  in  the  last  case,  with  respect  to  the  character  of  tlie 
right  or  title  which  the  pueblo  of  San  Francisco  held  to  the 
lands  within  its  limits,  we  will  suppose  the  question 
which  the  Court  undertook  to  decide  was  simply  *this :  [559] 
Conceding  that  the  pueblo  had  such  a  right  or  title  to 
the  lands  within  its  limits  that,  as  held  in  Reynolds  v.  West, 
its  Alcalde  or  municipal  officer  could  convey  such  laud  to 
others  in  full  property,  did  such  power  of  conveyance  con- 
tinue in  such  municipal  officers  during  the  military  occupa- 
tion of  California  by  the  United  States,  without  special  au- 
thority from  the  conquering  power?  Supposing  this  to  be 
the  only  question  which  was  actually  passed  upon  by  the 
Court  in  that  case,  we  will  now  proceed  to  examine  the  cor- 
rectness of  the  conclusions  to  which  the  Court  arrived. 

It  is  a  well  established  principle  of  international  law,  that 
the  military  occupation  of  a  conquered  territory  does  not,  in 
general,  eflfect  any  change  in  the  laws  of  that  territory.  The 
political  connection  between  its  inhabitants  and  their  former 
sovereign  or  State  is  interrupted  or  suspended  so  long  as  the 
occupation  continues,  and  is  entirely  severed  on  the  comple- 
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tion  or  confirmation  of  the  conquest,  "vrhether  by  treaty  of 
cession  or  otherwise.  The  right  of  the  conqueror  to  govern 
the  enemy's  territory  which  he  may  occupy,  is  not  derived 
from  the  Constitution  or  political  institutions  of  his  own 
State,  but  flows  directly  from  the  laws  of  war,  as  established 
by  the  usage  of  the  world,  and  confirmed  by  the  writing  of 
publicists  and  the  decisions  of  Courts;  in  fine,  from  tlie  laio 
of  nations.  It  is  held  by  the  same  code,  that,  although  tlio 
conqueror  may  suspend  the  laws  and  entirely  displace  the 
former  local  and  civil  authorities,  or  limit  or  change  their 
powers,  this  is  not  usually  done;  and  consequently,  that 
such  changes  are  not  to  be  presumed,  but  must  be  proved. 
Even'  where  the  conquest  is  completed  by  cession  or  treaty 
of  peace,  although  the  laws  political  which  bound  the  country 
and  its  inhabitants  to  the  former  sovereign  are  thereby  com- 
pletely abrogated,  the  municipal  laws  of  the  countiy  continue 
in  force  until  changed  by  the  proper  authority;  and  the  ex- 
isting government  and  its  officers  continue  to  exercise  the 
powers  and  authority  conferred  by  such  laws,  so  far  as  they 
are  not  inconsistent  with  the  will,  expressed  or  necessarily 
implied,  of  the  new  sovereign.  Neither  military  occupation 
or  complete  conquest  produces,  as  a  general  rule,  any  change 
in  private  property,  no  matter  whether  belonging  to  indi- 
viduals or  municipalities,  or  by  what  kind  of  title  it  may  be 
held.  These  views  are  sustained  by  the  best  authorities, 
(Fleming  v.  Page,  9  How.  603;  Cross  v,  Harrison,  16  Id. 
164;  Heffter,  Droit  International,  sees.  131,  186;  Isambert, 
Annales  Pol.  et  Dip.  Int.  115;   Schwartz,  De  Jure  Victoria, 

ch.  26;  3  Vattel,  Droit  des  Gens,  ch.  13,  sec.  197,  et 
{[560]   seq.;  *Wildman,  International  Law,  vol.  1, 163,  et  seq.; 

2  Ortolan,  Diplomatic  de  la  Mer.,  ch.  13;  Campbell  r. 
Hall,  1  Cowp.  204;  1  Kent  Com.  on  Am.  Law,  92;  Wheat. 
Elem.  Int.  Law,  4,  ch.  2,  sees.  5,  6;  Biquelme,  Derecho  Pub, 
Int.  lib.  1,  tit.  1,  cap.  12;  Am.  Ins.  Co.  v.  Canter,  1  Pet, 
542;  1  Burge  Comm.  31,  32.) 

Again,  suppose  it  to  be  admitted  that  pueblos  had  no 
absolute  right  of  property  in  any  part  of  the  four  leagues  of 
land  within  their  general  limits,  and  that  the  legal  title  still 
remained  in  the  Mexican  Govemmenti  subject  only  to  the 
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uses  of  the  towns  for  tlie  purposes  and  under  the  restrictions 
imposed  by  the  laws  and  regulations;  it  by  no  means  fol- 
lows, that,  upon  the  complete  conquest  and  cession  of  Cali- 
fornia, this  land  became  a  part  of  the  public  domain  of  the 
United  States. 

In  the  case  of  New  Orleans  v.  The  United  States,  it  was 
held  by  the  United  States  Supreme  Court,  that  property 
may  be  dedicated  to  the  public  use  without  vesting  the  legal 
title,  and  that,  when  such  use  had  once  been  created,  it  could 
be  destroyed  only  by  an  exercise  of  the  right  of  eminent 
domain.  In  that  case^  France  had  permitted  a  certain  part 
of  the  city  of  New  Orleans  to  be  used  as  a  quay.  The  same 
use  had  been  continued  under  the  Spanish  sovereignty,  and 
after  its  retrocession  by  Spain  to  France,  and  its  cession  by 
the  latter  to  the  United  States.  Neither  of  these  Govern- 
ments had  ever  conveyed  any  legal  title  to  these  hinds,  either 
to  the  city  cf  New  Orleans  or  to  the  public;  it  was  therefore 
contended  that,  by  the  last  cession,  the  title  or  right  of  prop- 
erty in  this  land  had  passed,  with  all  other  public  rights,  to 
the  United  States.  But  the  Court  said  that,  admitting  the 
legal  title  to  have  been  in  the  King  of  Spain,  if  he  held  the 
laud  in  trust  for  the  use  of  the  public,  the  title  in  him  was 
subject  to  such  uses,  and  the  act  of  cession  could  not  destroy 
them ;  that  the  United  States  acquired  no  right  to  dispose  of 
such  land,  as  other  public  lands  of  the  United  States;  more- 
over, that  the  right  to  regulate  this  use,  and  to  carry  out  the 
trust,  belonged  to  the  State  of  Louisiana  and  the  people, 
such  a  right  never  having  been  delegated  to  the  Federal 
Government.     (10  Pet.  736,  737.) 

If  such  a  rule  was  applicable  to  the  lands  of  this  quay,  so 
held,  a  fortiori  must  it  apply  to  the  pueblo  lands  of  San 
Francisco,  which,  as  already  shown,  were  held  by  that  pueblo 
by  a  much  stronger  right  or  title.     (See  7  Tex.  288.) 

It  has  been  stated  by  counsel  for  plaintiff,  and  the  correct- 
ness of  the  statement  was  not  denied,  but  has  been 
virtually  admitted  in  sotae  *of  the  briefs  of  defend-  [561] 
ants'  counsel  on  file  in  this  case,  that  there  are  very 
few,  if  any,  royal  charters  for  the  incorporation  of  cities  or 
towns,  since  the  reign  of  Ferdinand  and  Isabella,  in  Spain 
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or  the  Indies;  and  that  not  a  single  instance  of  sncb  a  char*:er 
can  be  found  in  any  of  the  collections  of  the  Mexican  laws 
and  decrees.     Cadiz  lias  a  rojal  charter  of  nobilitj-,  with  the 
title  of  **  Noble  and  Heroic;"   and  the  same  may  be  said  of 
Saragosa,  and  sonae  other  cities.     But  these  arc  very  differ- 
ent from  charters  of  incorporation,  and  contain  no  titles, 
grants,  or  rights  to  land,  or  control  over  land.     The  cities 
themselves  had  existed  hundreds  of  years  before  these  roval 
charters. were  issued.    The  royal  order  of  August  19th,  1833, 
cited  by  counsel,  changing  the  pueblo  of  Port  Eoyal,  of 
Manzanillo,  into  the  villa  of  that  name,  forms  no  exception 
to  this  view.     This  is  no  charter  of  incorporation,  nor  does 
it  contain  any  grant  of  land.     It  provides  for  the  demarca- 
tion and  designation  of  j^^'opios,  ejidos,  and  dehesas,  and  the 
assignment  of  jurisdictional  limits  (Jerreno  jurlsdiccional;) 
but  we  have  searched  it  in  vain  for  any  grant,  or  any  inten- 
tion to  subsequently  make  a  gi-ant,  of  any  land  to  that  mu- 
nicipality.    Probably  here,  as  in  most  other  cases,  the  only 
charter  of  incorporation  or  grant  of  land  made  or  contem- 
plated, was  the  license  to  establish  an  Ayuntamiento  in  such 
pueblo  or  villa,  and  the  pueblo,  villa,  and  Ayuntamiento, 
when  established  and  organized,  immediately  became  in- 
vested with  all  the  rights  and  powers  which  were  conferred 
by  tho  general  laws  or  particular  act.     Again,  it  is  said  that 
the  city  of  Lima,  in  Peru,  never  had  a  royal  charter  of  in-. 
corporation,  or  a  grant  of  land;  and  yet  that  city  and  its 
inhabitants  have  enjoyed   the  lands  within  its  municipal 
limits  for  more  than  three  hundred  years.    Suppose  that  city 
should  be  ceded  to  the  United  States;  would  all  such  lands, 
not  held  by  royal  grant,  become  a  part  of  the  domain  of  the 
United  States  ?    Suppose  it  be  true,  as  admitted  in  the  briefs 
of  counsel,  that  but  few,  if  any,  of  the  cities  or  towns  of 
Mexico  have  ever  received  any  special  grant,  and  that,  as 
here  contended,  the  laws  gave  them  no  title,  without  special 
grant,  to  the  lands  which  they  have  distributed  to  the  in- 
habitants and  settlers;  does  it  follow,  that  if  the  United 
States  should  acquire  that  country,  by  conquest  or  cession, 
such  lands  would  become  a  part  of   the  i)ublic  domain, 
and  consequently,  that  the  holders  thereof  could  have  no 
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title,  except  by  an  act  of  the  political  power  of  the  new 
State? 

If  this  be  really  the  law,  we  think  that  snch  a  change 
of  sovereignty  *would  be  infinitely  more  disastrous  to  [562] 
the  United  States  than  to  the  land-holders,  who  might 
thereby  be  despoiled  and  ruined.  The  power  which  the 
Federal  Government  would  acquire  over  the  property  of 
individuals  would  be  greater  than  that  held  by  any  monarch 
of  modern  days;  and  very  soon  it  would  utterly  corrupt  our 
Federal  administration,  and  destroy  our  Federal  organization. 

But  we  cannot  think  that  this  is  a  correct  view  of  the  law 
in  these  cases.  On  the  contrary,  we  are  of  the  opinion  that 
Spanish  and  Mexican  towns  had,  under  the  general  laws, 
such  a  right  or  title  to  lands  within  thoir  limits  as  will 
enable  and  require  the  courts  to  protect  them,  and  those 
holding  under  theA,  in  the  enjoyment  of  those  lands;  that 
the  determination  and  regulation  of  these  rights  belong  to 
the  States,  and  not  to  the  Federal  Government,  for  the 
reason  that  neither  conquest  nor  cession  could  confer  upon 
that  Government  any  such  power,  and  because,  as  held  by 
the  United  States  Supreme  Court,  the  Constitution  prohibits 
it  from  exercising  any  such  power  in  the  States. 

But  counsel  have  referred  us  to  the  fi(£ro8  (franchises)  and 
cartas  pueblas  yforales  (town  charters  and  franchises)  granted 
by  the  sovereigns  and  lords  in  Biscay,  Navarre,  etc.,  in 
opposition  to  the  view  we  have  taken,  and  as  showing  the 
necessity  of  such  grants  to  confer  any  right  of  property  upon 
towns.  It  is  a  suflScient  answer  to  this  argument  to  remark, 
that  these  fueros,  etc.,  never  extended  to  Spain  or  to  the 
Indies,  and  form  no  part  of  the  Spanish  law.  The  King  of 
Spain  was  merely  Lord  of  Biscay,  and  President  of  the  Junta 
of  the  other  Lords  of  Biscay.  There  were  separate  and  dis- 
tinct fueros  municipales  in  Leon,  Castile,  Navarre,  Arragon, 
and  Catalona.  These  received  particular  names  from  the 
persons  or  places  to  which  they  were  granted;  as  the  fuero 
of  Najeray  the  fivero  of  Sepulveda,  the  fuero  of  Logrono,  the 
fuero  of  Sahagun,  of  Tbledo,  of  San  Sebastian,  of  Cuenca,  of 
Caceres,  etc.,  etc.  The  privileges  thus  conceded  in  early 
ages  to  particular  cities  and  towns,  or  to  the  Lords  of  those 
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places,  still  subsist,  at  least  to  a  certain  extent,  and  are 
therefore  alluded  to  and  discussed  bj  modern  commentators 
of  Spanish  jurisprudence;  but  they  have  no  relation  what- 
ever to  the  Spanish  and  Mexican  laws  applicable  to  towns 
and  pueblos  in  California.  (Escriche,  verbo  Fuero  Municipal. ) 

But  suppose  an  actual  allotment  or  demarcation  of  land 
was  requisite  under  Mexican  law  in  order  to  vest  a  title  in 
the  pueblo,  as  has  been  so  strenuously  urged  by  coun- 
[563]  sel.  The  mere  failure  of  the  Mexican  ^Government 
to  assign  these  lands,  if  that  was  necessary,  would 
not,  under  the  circumstances,  destroy  the  right  of  the  pueblo 
to  them.  We  have  shown  that  the  pueblo  existed,  and  exer- 
cised a  certain  right  of  ownership  in  these  lands,  and  that  it 
was  entitled  to  do  so  by  the  laws  of  Mexico.  Under  the 
broad  and  liberal  terms  of  the  Act  of  Congress  of  1851,  the 
claim  of  the  city  would  be  an  equitable  claim  on  the  Federal 
Government,  which  her  officers  would  be  bound  to  recognize 
and  perfect,  and  which,  indeed,  has  been  done,  so  far  as  her 
Courts  are  concerned,  at  least  with  respect  to  so  much  of  the 
claim  as  has  been  confirmed. 

The  evidence  in  favor  of  the  existence  of  a  pueblo  in  San 
Francisco  prior  to  July  7th,  1846,  and  of  its  general  right, 
for  pueblo  purposes,  to  four  square  leagues  of  land,  to  be 
measured — ^according  to  the  ordinanzas — from  the  center  of 
the  x)laza  at  the  presidio,  is,  to  our  minds,  irresistible. 

1st.  We  have  the  general  laws  of  Spain  and  the  Indies, 
authorizing  the  formation  of  pueblos,  assigning  their  general 
boundaries,  directing  how  they  were  to  be  surveyed  out,*^ 
designating  the  uses  to  which  such  lands  were  to  be  devoted, 
and  defining  the  character  of  the  right  which  the  pueblo  ac- 
quired in  them,  and  the  control  which  its  municipal  author- 
ities, as  well  as  the  Eang  and  his  officers,  were  to  exercise 
over  them. 

2d.  We  have  the  special  orders  of  the  King,  and  the 
highest  officers  of  his  Government,  with  respect  to  the  estab- 
lishment of  pueblos  in  California,  and  more  particularly  for 
the  conversion  of  presidios  into  pueblos,  and  the  extent  of 
land  assigned  to  the  pueblos  so  formed. 

3d.    We  have  documentary  evidence,  showing  that  at  a 
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very  early  period,  and  almost  immediately  after  the  discovery 
of  the  bay  of  San  Francisco,  the  Viceroy  and  Governor  of 
California  contemplated  the  establishment  of  a  pueblo  at 
this  identical  point;  and  that  the  foundation  of  the  presidio 
and  Mission  of  San  Francisco,  in  177G,  was  then  considered, 
and  so  announced,  as  merely  preliminary  to  the  organization 
of  a  great  town,  into  which  they  were  to  be  con\erted,  as 
BOoi>  as  a  sufficient  number  of  settlers  could  be  procui*ed  for 
that  purpose. 

4th.  We  have  documentary  evidence,  of  unquestionable 
authenticity,  showing  that  the  Governor  and  Territorial 
Deputation,  in  1834,  ordered  an  election  at  the  presidio  of 
an  Ayuntamiento,  consisting  of  an  Alcalde,  two  Kegidores, 
and  a  Syndico — officers  recognized  by  law  as  belonging  only 
to  pueblos;  that  this,  and  subsequent  elections  of  the 
*same  kind,  were  Jield  at  the  same  place;  and  that  [564] 
such  municipal  organization  was  then,  and  has  been 
ever  since,  recognized  in  numerous  official  documents,  signed 
by  the  different  Governors,  Secretaries  of  State,  and  other 
Government  officers,  as  the  "Pueblo  of  San  Francisco,"  or 
the  "Pueblo  of  San  Francisco  de  Assis." 

5th.  '  We  have  documentary  evidence,  showing  that  the 
Political  Chiefs,  Deputations,  and  other  Government  officers 
recognized,  in  numerous  official  papers,  that  this  pueblo  had 
some  interest  in,  and  its  municipal  authorities  some  control 
over,  the  lands  within  the  general  limits  of  four  square 
leagues;  and  that,  at  different  periods,  they  were  authorized 
to  grant,  in  particular  localities  within  such  limits,  small 
parcels  of  these  lands  to  private  persons  in  full  ownership. 

And  6th.  We  have  documentary  evidence,  showing  that 
the  municipal  officers  of  this  pueblo  did  for  a  long  term  of 
years,  both  before  and  since  the  conquest,  exercise  this  au- 
thority by  granting  small  lots  of  land  to  numerous  individuals, 
and  that  their  power  was  recognized,  both  by  the  Mexican 
Government  in  California,  and  by  the  Government  of  military 
occupation  which  succeeded  it. 

IV.  In  pursuing  this  discussion  thus  far,  we  have  not 
deemed  it  necessary  to  determine  the  precise  character  of 
the  right  or  title  by  which  the  pueblo  of  San  Francisco  held 
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its  pueblo  lands,  nor  the  precise  boundaries  by  M'Licli  such 
lands  were  limited  and  defined.  It  was  sufficient  for  our 
purpose  that  it  had  some  right  or  title  to  lands,  and  that 
these  lands  were  defined  by  the  law,  and  that  their  bound- 
aries could  be  ascertained  and  fixed.  We  now,  however,  must 
consider  the  question,  whether  the  pueblo  of  San  Francisco, 
or  the  city  of  San  Francisco  as  its  successor,  had  such  a  title 
to  the  lands  within  its  limits  which  had  not  been  conceded 
or  granted  in  the  manner  we  have  indicated,  as  to  subject 
them  to  be  levied  upon  and  sold  under  execution. 

This  question  has  been  most  elaborately  discussed,  numer- 
ous points  have  been  raised,  and  a  multitude  of  authorities 
have  been  referred  to.  It  would  be  impossible,  in  this 
opinion,  to  discuss  all  of  these  points  and  authorities,  nor 
shall  we  attempt  to  do  so;  for  the  view  we  have  taken  of  this 
question  renders  it  unnecessary  to  consider  many  of  those 
upon  which  counsel  have  argued  with  great  zeal  and  ability. 

It  has  been  argued  with  much  force,  that  while  cities, 
pueblos,  and  towns,  under  Spanish  and  Mexican  law,  had 
certain  uses  in  the  lands  within  their  limits,  the  title  to  such 
lands,  although  subject  to  such  uses,  still  remained. in  the 
Crown  or  Government,  and  numerous  authorities 
[565]  *have  been  referred  to,  to  sustain  this  position. 
Thus,  in  book  4,  title  12,  law  8,  of  the  Recopilacion 
tie  Indies,  it  is  said:  '*  Our  pleasure  is  that  the  Viceroj's  and 
President-Governors  shall  have  power  to  revolce  smd' annul 
the  gifts  (grcLcias)  which  the  councils  (cabiklos)  of  cities  have 
made,  or  shall  make,  of  lands  in  their  districts,  if  tliey  have 
not  been  confirnied  by  ua;  and  if  they  belonged  to  Indians, 
they  shall  be  ordered  to  be  returned  to  them,  and  the  vacant 
lands  (vaMios)  shall  remain  such,"  etc.  Again:  book  7,  title 
5,  law  2,  Becop.  says:  **Our  will  and  pleasure  is,  that  the 
cities,  towns,  and  villages  shall  retain  their  rights,  revenues, 
and  p}'opio8,  and  that  no  gifts  (gracias)  of  them  be  made; 
wherefore,  we  command  that  any  gifts  or  gift  which  we  shall 
make  o|  the  same,  or  any  part  thereof,  to  any  person,  shall 
he  of  no  value"  Again:  book  7,  tit.  7,  law  10:  "The  King 
prohibits  any  one  from  making  gifts  {gracias)  in  the  royal 
name,  of  any  commons  and  pastures  {tervdnos  y  pasios)  of  the 


April,  ISGO.]  Hart  v,  Buexett.  566 

cities,  towns,  and  places  of  the  kingdom;"  and  in  law  11,  of 
the  same  book  and  title,  it  is  commanded  that  the  Justices 
and  Coun oilmen  {Jasticias  y  Eegidorcs)  shall  not  grant  any 
lands  {(lar  (iei-ras  algunas)  without  a  previous  license  for  that 
purpose.    Again:  Perez,  in  commenting  upon  the  settlement 
of  the   Indies   by  Ferdinand   and   Isabella,    says:    '* Their 
Majesties   esteemed   it  proper   to   cede    to    the    towns    of 
America  and  to  their  Councils,  ea  close  de  dole  o  j^yii'ilego  de 
jwblacion,  a  certain  portion  of   lands,  in   order  that  they 
might  have  recourse  to  them  for  their  support  and  improve- 
ment {usif/ructaadolos)  for  pasture^,  cultivation,  or  in  the 
manner   directed   in   their  municipal   ordinances."     (Perez 
Comp.  334-335.)    Elizondo  says:  *•  The  Kings,  the  fountains 
of  jurisdiction,  are  the  owners  (cluenos)  of  all  the  taminos 
situated  in  their  kingdoms,  and  as  such,  can  donate  them, 
divide  or  restrict  them;   the  same  being  true  of  their  pastas, 
'although  the  pueblos  enjoy  them — it  being  presumed  that 
they  are  granted  only  so  far  as  respects  their  use  and  admin- 
istration, the  dominion  remaining  in  the  sovereigns  them- 
selves, so  that  they  may  afterwards  limit,  enlarge,  or  restrict 
them,  and  give  any  new  form  to  the  possession  and  enjoy- 
ment thereof  (siis  goce  y  aprovecUamiento),     And  hence  it  is 
that  pueblos  cannot  alienate  their  ierrrnno8  and  pastos  with- 
out  precedent   royal   license   and   authority.     The   ancient 
limits  (terminos)  are  never  presumed  to  be  altered  or  changed, 
but  on  the  contrary,  to  remain  in  their  primitive  condition; 
especially  being  assigned  by  a  royal  commissioner  in  whom 
no  i)ower  is  vested  to  give  and  assign  terminos  to  one  town 
to   the   prejudice  of  others,  but  to  mark  out  those 
♦inclosed  and  private,  to  which  the  letter  of  the  com-   [5G6] 
mission  refers,  and  which  must  be  considered  as  such 
after  being  marked  out,  so  that  each  town  (poblucion)  and  its 
inhabitants  may  use  them,  their  pastas  and  ejidos,  as  the 
endowment  (date)  of  the  ciudad,  villa,  or  lugar  to  which  they 
belong.     From  the  foregoing  it  is  inferred  that  any  city, 
village,  or  pueblo   has   an   established   right   to  the  lands 
adjacent  to  it;  consequently  the  inhabitants  of  another  lugar 
cannot  pasture  in   the   same,  nor  enjoy  their   other  uses 
(aprovechamientos)  without  showing  a  legitimate  title  author- 
ed? 
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izing  them  to  do  so."     (Practica  Un.  Forense,  tomo  3,  107- 
108.) 

Again,  the  same  author  says :  "There  is  assigned  (dipidada) 
by  law,  as  perfenencia  of  paeblos,  nothing  more  than  that 
which,  by  privilege  of  the  Princes,  (pririlegio  de  lo8  PrincipeSy) 
by  custom,  or  by  disposition  of  men  one  to  another,  is  con- 
ceded to  them;  so  that,  although  there  is  assigned  to  the 
towns,  at  the  time  of  their  establishment,  a  terriforio  and 
perienencias,  which  may  be  common  to  all  the  inhabitants, 
without  the  right  to  each  one  separately  to  use  them  exclu- 
sively (2)or  si)  there  is  reserved  to  the  Princes  the  prerogative 
(regalia)  to  decide  the  terminos  of  their  provinces  and  villas, 
prescribing  to  them  the  use  and  enjoyment,  but  leaving  the 
dominio  in  the  sovereigns  themselves."     (Id.,  tomo  6,  226.) 

la  order  to  fully  understand  the  preceding  extracts  from 
Elizondo's  Commeptaries,  it  is  necessary  to  examine  tJie 
technical  meaning  of  the  words  used.  Thus,  dote  means  * 
dowrTf,  when  applied  to  the  patrimony  of  the  wife,  but  when 
applied  to  towns  it  means  a  gift  or  cndoioment.  Aprovecha^ 
miento,  when  applied  to  pueblo  lands,  has  particular  refer- 
ence to  the  commons,  as  the  dehesas  and  moides,  and  implies 
not  only  the  enjoyment,  but  a  rigid  to  the  enjoyment  of 
them.  Doininio  does  not  necessarily  imply  ownership;  it 
may  mean  simply  the  dominio  alto,  (right  of  eminent  domain, 
which  belongs  to  every  sovereign  State  over  private  prop- 
erty,) or  the  dominio  direcio,  or  the  dominio  ntile,  which  have 
already  been  explained.  So  of  the  word  propiedad;  it  does 
not  necessarily  imply  a  full  right  of  disposition,  for  the 
dominio  utile  may  be  in  one  and  the  nuda  propiedad  in  another. 
And  again:  the  word  regalia  may,  in  Spanish  law,  simply 
mean  a  right  which  the  sovereign  has  over  anything  in  which 
a  subject  has  a  right  of  property  or  propiedad,  (Vide  the 
words  indicated  in  the  dictionaries  of  Escriche,  of  Salva,  of 
Velasquez,  of  the  Academy,  etc.) 

But  our  limits  will  not  permit  us  to  pursue  this 
[567]   critical  investigation ;  *and  we  therefore  resume  our 
examination  of  the  other  more  important  authorities 
referred  to  by  counsel  for  defendants. 

Book  4,  tit.  7,  law  11,  of  the  'llecopilacion  de  Indies,  in 
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reference  to  laying  out  new  towns,  says:  "Let  solarea  be 
distributed  by  lot  to  the  settlers  (pobladores)  continuing  from 
those  at  the  priijeipal  square  (plaza  mayor)  and  leave  the 
others  for  us  to  give  to  those  who  may  afterwards  come  to 
settle,  (poblar,)  or  what  may  be  our  pleasure."  **Propios," 
says  Febrero,  **ure  that  species  of  property  which,  hy  some 
tithy  pertains  to  the  commonalty  of  each  j)neblo,  and  the 
revenues  whereof  are  dedicated  to  the  conservation  of  the 
civil  organization  and  municipal  establishment  of  the  coun- 
cils, comprehending  likewise  under  this  name  all  those 
things  declared  to  be  such  in  virtue  of  any  legal  disposi- 
tions. (Feb.  Mex.  tom.l,  304r-309.)  The  law  of  March 
20th,  1837,  says  (Art.  8):  **0n  the  previous  report  of  the 
Prefects,  and  having  heard  the  opinion  {dictatem)  of  the 
Departmental  Junta,  they  (the  Governors)  may  grant  license 
to  the  Ayuntamientos  or  authorities  charged  with  the  admin- 
istration and  expenditure  of  the  municipal  funds,  for  the 
extraordinary  expenses  which  may  be  directed  to  objects  of 
necessity  or  common  utility."  And  (Art.  9):  **In  cases  of 
necessity  or  for  motives  of  public  convenience,  they  may 
grant  license  to  the  same  authorities,  on  previous  consent 
{anuencia)  of  the  Departmental  Junta,  to  alienate  (enagenar) 
any  of  the  property  {algiuios  de  los  bienes)  of  the  propios  and 
arbitrios;  and  any  cession,  donation,  or  contract,  made  with- 
out this  requisite  shall  be  null  and  of  no  value.*'  (Col.  de 
Decretos,  1836  y  1837,  p.  180.)  **  Among  the  attributes  of 
gratuitous  administration  {administraiion  graciosa)  id  est,  for 
making  gifts  or  grants  without  claim,"  says  Lares,  **are  in- 
cluded the  acts  of  tutelage  {tidela)  which  the  Executive 
{Gobierno)  exercises  over  corporations  and  establishments 
which  are  considered  in  society  as  moral  persons,  and  with 
the  privileges  of  minors.  This  state  of  tutelage  and  protec- 
tion has  been  the  object  of  the  critical  examination  of  pub- 
licists, who  are  divided  in  opinion,"  etc.  *  *  *  '^According 
to  the  importance  and  nature  of  the  object  which  the  act  of 
tutelage  has  to  secure,  so  will  be  the  diflferent  manners  iu 
which  this  act  will  be  exercised.  If  it  relates  to  a  subject  of 
small  interest,  the  administration  will  proceed  by  orders  or 
decrees,  or  by  means  of  its  respective  agents;  if  the  matters 
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are  of  weight,  it  will  issue  formal  regulations.  But  in  what- 
ever mode  it  may  be  clone,  the  contentious  appeal  against 
these  acts  of  administrative  tutelage,  whether  superior  or 
inferior,  would  be  repugnant  to  its  nature.  *  *  * 
[5G8]  *The  acts  of  administrative  tutelage  are*  acts  of  in- 
ferior administration,  which  do  not  admit  of  any 
appeal.  This  tutelage  of  administration  is  applicable  to  all 
acts  of  alienations,  sales,  exchanges,  rentings,  acceptance  of 
trusts  or  legacies,  compromises  and  suits  of  Ayuntamientos 
and  other  corporations  which  are  under  the  Executive.  The 
approval  or  disapproval  of  a  sale,  or  of  a  compromise,  are 
acts  of  tutelage  which,  like  all  acts- of  that  nature,  do  not 
admit  of  appeal."     (Derecho  Admin.  120,  122.) 

The  above  are  the  most  important  authorities  referred  to 
by  counsel  against  the  pueblo  title.  The  quotations  which 
they  have  made  are,  in  most  instances,  but  brief  extracts 
from  long  laws  which  contain  numerous  provisions,  and 
sometimes  these  extracts  are  not  fully  expressive  of  the  sense 
and  object  of  the  law.  We  hav^  carefully  examined  their 
references  to  laws  and  text-books,  and  it  seems  to  us,  that 
taken  together,  th(»y  show  that,  under  the  old  Spanish  sys- 
tem, the  lands  assigned  to  towns,  whether  by  general  law  or 
special  act,  were  in  the  sense  of  endowments,  to  be  held  in 
trust  for  the  purposes  and  objects  specified  in  the  laws  or  in 
the  particular  grant;  or,  as  expressed  by  Perez,  en  dose  en  de 
dote  o  2>f'if'if^(j!^o  de  poblacion,  (in  class  of  endowment  or  town 
privilege,)  but  not  in  absolute  ownership,  with  full  right  of 
disposition.  The  lands  so  assigned  were  for  the  general 
object  of  building  up  and  sustaining  the  town  and  its  popu- 
lation, and  were  to  be  applied  to  that  object  in  the  manner 
which  might  be  directed  by  the  laws  or  by  royal  orders. 
The  Government,  or  its  authorized  agents,  were,  therefore, 
to  designate  the  portions  of  such  lands  which  were  to  be 
used  for  particular  purposes,  as  those  which  were  to  be  given 
to  individuals  in  5o/are«* and  suertes;  those  Avhich  were  to  re- 
main common  for  the  use  of  all  alike,  as  the  pastures,  woods, 
public  squares,  watering  places,  etc.,  and  those  from  which 
the  municipal  officers  were  to  derive  revenues  for  their  sup- 
port and  the  expenses  of  the  municipal  government.     The 
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lands  so  assigned  to  these  special  objects  could  not  all  be 
used  or  disposed  of  in  tlie  same  manner.  Thus,  the  build- 
ing lots  were  to  be  given  to  the  settlers  for  their  individual 
and  exclusive  benefits;  but  the  commons  were  for  the  com- 
mon use  of  all,  and  could  not,  in  general,  be  reduced  to  in- 
dividual ownership  except  by  common  consent,  or  an  exercise 
of  the  right  of  eminent  domain.  There  were  numerous  laws 
enacted  at  different  times  which  relate  to  each  class  of  land 
belonging  to  towns,  and  much  misunderstanding  has  resulted 
from  not  observing  to  what  particular  class  the  pro- 
visions of  a  law  refer.  *And  this  conclusion  is  greatly  [569] 
increased  by  the  ordiuiiry  English  translations,  where, 
for  the  want  of  corresponding  English  words,  these  various 
classes  are  usually  translated  by  the  general  terms  **  munici- 
pal lands"  or  "town  lands." 

It  also  appears  from  these  authorities  that  neither  the 
King  nor  any  of  his  officers  were  to  grant  away  to  others  the 
lands  w^hich  had  been,  by  law  or  otherwise,  assigned  to  any 
town,  and  that,  if  such  grants  should  inadvertently  bo  made, 
they  were  to  be  considered  as  void.  And  it  further  appears 
that  the  municipal  officers  of  any  town  were  not,  without 
superior  authority,  to  alienate  any  town  lands,  and  if  they 
did  so  without  previous  license  or  subsequent  confirmation, 
their  acts  were  to  be  considered  as  void. 

But  we  see  nothing  in  these  laws  opposed  to  the  views  we 
have  already  expressed,  that  the  towns  had  such  a  right, 
title,  and  interest  in  these  lands  as  to  enable  them  to  use 
and  dispose  of  them  in  the  manner  authorized  by  law  or  by 
special  orders,  and  consonant  with  the  object  of  the  endow- 
ment and  trust.  Undoubtedly  the  right  of  control  remained 
in  the  sovereign,  who  might  authorize  or  forbid  any  munici- 
pal or  "Other  officer  to  grant  or  dispose  of  such  lands,  even 
for  the  purposes  of  the  endowment  or  trust.  Such  general 
right,  with  respect  to  a  public  corporation,  exists  in  any 
sovereign  State,  and  must,  of  course,  have  existed  in  the 
absolute  monarchy  of  Spain,  where  the  property  of  private 
corporations  and  individuals  was  to  a  great  degree  subject 
to  the  royal  will  and  pleasure. 

In  justice  to  one  of  our  predecessors,  it  is  proper  to  re- 
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mark,  that  we  Lave  Iiere  quoted  only  bucIi  laws  as  were 
referred  to  by  counsel,  and,  for  tliat  reason,  have  not  alluded 
to  laws  1  and  2,  title  16,  book  5,  of  the  Novissima  Becopila- 
cion,  relied  upon  by  Justice,  Heydenfeldt  iu  Lis  opiuiou  in 
CoLas  V.  Raisin,  3  Cal.  446.  Some  of  tbe  counsel  Lave 
denied  tLat  the  laws  so  reiied  upon  were  of  any  force  or 
authority  in  Mexico.  There  seems  to  be  a  misunderstand- 
ing or  misapprehension  in  this  matter.  The  laws  referred 
to  were,  beyond  all  question  or  peradventure,  in  force  in 
Mexico.  It  is  true,  that  some  Mexican  writers  Lave  doubted 
whether  the  new  laws  introduced  into  that  Itecopilacion, 
which  had  never  been  transmitted  to  the  Indies  prior  to 
3811,  and  which  refer  particularly  to  old  Spain,  are  of  bind- 
ing authority  there.  But  the  laws  referred  to  by  Justice 
Heydenfeldt  are,  according  to  every  Mexican  writer  whom 
we  have  consulted,  in  force  in  Mexico.     In  the  first  place, 

these  laws  are  copied  veTbaiim  from  laws  1  and  2, 
[|570]   *title  5,  book  7,  of  the  Itecopilacion,  which,  by  royal 

decree,  wae  of  binding  authority  in  the  Indies.  la 
the  second  place,  they  are  copied  in  full  in  the  "Fandectas 
Hispauo  Mexicanas,"  or  General  Code  of  Laws  in-  force 
(rifofl)  in  the  Eepublic  of  Mexico,  published  in  1840,  by  the 
Licentiate  Juan  H.  Kodriguez  de  San  Miguel.  (Vide  Nos. 
2430,  2431.)  Moreover,  they  are  quoted  and  referred  to  as 
laws  in  force  ihyes  vigentes)  by  numerous  Mexican  test 
writers.  "With  respect  to  the  binding  character  of  the 
Novissima  Kecopilacion  generally,  in  Mexico,  we  refer  to 
Sala  Mosicana,  vol.  1,  140-144;  Febrero  Mexicana,  vol.  1, 
caps.  3,  4,  90-160;  Schmidt's  Civil  Law  of  Spain  and  Mexico, 
98;  Rockwell's  Spanish  and  Mexican  Law,  vol.  1,  16. 
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sncli  grants  by  the  Governor  and  Territorial  Deputation  in 
their  acts  of  August  6th,  1831,  and  October  26tli,  1835,  but 
we  have  not  been  referred  to  any  law  either  of  the  Cortez,  of 
Mexico,  or  of  California,  changing  the  character  of  the  right 
or  title  by  which  the  towns  themselves  held  these  lands.  If 
they  before  held  them  in  trust  for  certain  objects  and  uses, 
subject,  in  this  matter,  to  superior  control  and  authority,  we 
must  infer,  unless  the  contrary  be  shown,  that  the  same  con- 
tinued, except  so  far  as  such  control  by  superior  authorities 
might  be  modified  by  the  change  from  an  absolute  monarchy 
to  a  government  of  constitutions  and  laws. 

It  has  been  contended  on  the  one  hand,  that  inasmuch  as 
the  Eegulation  of  November  21st,  1828,  authorized  the  Gov- 
ernor of  California  to  grant  solares  of  one  hundred  varas, 
and  as  the  law  of  March  20th,  1837,  prescribes  it  as  oue  of 
the  duties  of  a  Prefect  to  regulate  the  distribution  of  the 
common  lands  of  the  pueblos  of  his  district,  it  must  follow  as 
a  necessary  consequence,  that  the  full  title  to  such  pueblo 
lands  remained  in  the  Mexican  Government;  while,  on  the 
other  hand,  it  is  contended  that  inasmuch  as  the  law  of 
August  18th,  1824,  exempts  from  colonization  the  lands  of 
jDueblos,  and  as  the  Governor  and  Territorial  Deputation 
in  1835  recognized  the  right  of  Ayuntamientos  to 
*grant  pueblo  lands  in  lots  of  one  hundred  varas,  it  [571] 
must  follow  as  a  necessary  consequence,  that  such 
pueblos  were  the  owners  of  an  absolute  title  to  such  lands. 
We  are  of  opinion  that  neither  of  these  inferences  is  correct, 
but  tjiat  both  are  opposed  to  the  entire  tenor  and  purport  of 
the  laws  and  proceedings  of  the  Spanish  and  Mexican  Gov- 
ernments respecting  pueblos,  and  other  municipal  organiza- 
tions. 

In  the  first  place,  the  Executive  regulations  of  1828,  re- 
specting grants  of  solares,  could  not  have  had  exclusive 
reference  to  lands  held  by  pueblos;  for  these  by  the  law  of 
1824,  which  authorized  the  regulation  of  1828,  were  exempt 
from  such  colonization.  It  was  probably  designed,  at  least 
in  part,  to  authorize  the  Governor  to  grant  such  house  lots 
to  individual  settlers  in  places  where  there  were  no  pueblos, 
and  for  the  purpose  of  forming  a  nucleus  from  which,  when 
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the  number  of  inliabitanta  became  sufficiently  large,  a  pueblo 
might  be  organized,  precisely  as  seems  to  Lave  been  contem- 
plated by  Nava's  order  of  1791,  respecting  the  captiiina  and 
commandants  of  presidios,  preparatory  to  their  change  into 
puebSos.  Again,  it  is  not  certain  that  the  law  of  IS37  lias 
reference  to  grants  of  lands;  it  is  argued  that  it  authorizes 
only  the  forming  of  regulations  for  the  distribution  of  the 
common  lands  of  pueblos,  which  it  is  said  were  lands  dedi- 
cated to  the  common  use  of  all  the  inhabitants,  and  not 
susceptible  of  being  granted  in  private  ownership.  If  Pre- 
fects were  authorized  to  grant  lauds  in  private  ownership] — >a 
point  we  do  not  decide — that  power  is  not  expressly  given 
by  the  Act  of  March  20tb,  1837. 

The  Regulation  of  1823  authorized  the  Governor  or  Polit- 
ical Chief,  subject  to  certain  control  by  the  Territorial 
Legislature  and  Supremo  Executive,  to  grant  the  public 
domain  iu  colonization;  but  no  authority  was  given  to  bim 
to  delegate  that  power  to  another,  and  such  authority  is  not 
implied  under  any  system  of  laws  with  which  we  are  ac- 
quainted. It  follows,  therefore,  that  if  the  full  and  absolute 
title  to  pueblo  lands  remained  in  the  Mexican  Government, 
and  subject  only  to  the  law  of  1824,  and  the  regulation  of 
1828,  as  has  been  contended,  any  attempt  of  th©  Governor 
or  Territorial  Legislature  to  confer  upon  the  Ayuntomientos 
and  Alcaldes  power  to  grant  such  natioual  domain,  was  nuga- 
tnrv.  And  the  krauts  made  bv  such  municioal  officers  were 
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must  have  been  if  the  lands  which  they  authorized  such 
municipal  officers  to  grant  away  belonged  absolutely  to  tho 
State,  as  a  part  of  the  national  domain  ?  And  are  we  now, 
with  our  imperfect  knowledge  of  their  laws,  customs,  and 
institutions,  called  upon  to  declare,  by  deciding  that  such 
lands  were,  before  the  conquest,  wholly  vested  in  the  Mexi- 
can Government,  and  since  that  time,  in  the  United  States — 
that  such  grants  conferred  no  right  of  property,  and  thus 
spread  univessal  dismay  and  ruin?  As  already  stated,  such 
a  decision  would  be  opposed,  not  only  to  common  justice 
and  common  sense,  but  to  tlie  entire  tenor  and  purport  of 
Spanish  and  Mexican  laws.  But  conceding,  for  the  sake  of 
the  argument,  the  right  of  Prefects  and  of  the  Governor  to 
grant  these  lands,  there  is  no  necessary  inconsistency  in 
holding  the  title  of  the  pueblos,  for  we  have  shown  these 
grants  to  be  in  the  nature  of  a  public  trust,  and  the  exercise 
of  this  power  by  one  agent  of  the  Government  or  another, 
implies  nothing  decisive  as  to  the  general  title,  any  more 
than  the  act  of  the  Legislature  allowing  Commissioners  to 
sell  lots  in  San  Francisco  proved  that  city  had  no  title. 

On  the  other  hand,  if  the  pueblos  held  the  lands  within 
their  limits  by  an  absolute  title  of  ownership,  with  full  right 
of  disposition,  why  were  such  lands  to  be  divided  into 
classes,  and  dedicated  to,  and  used  for,  special  objects,  with 
so  many  laws  and  regulations  respecting  each  class  and 
object;  and  why  were  so  many  restrictions  placed  upon  their 
disposition,  the  power  to  alienate  being  sometimes  entirely 
taken  away,  and  at  others,  limited  only  with  respect  to  the 
size  of  the  lots  to  be  granted?  And  how  are  we  to  reconcile 
the  opinions  of  learned  publicists  and  commentators  on  the 
laws,  who  say  that  the  sovereign  retained  the  prerogative,  of 
regulating  the  uses,  enjoyment,  and  disposition  of  the  lands 
assigned  to  towns  for  the  use  of  their  inhabitants,  and  that 
without  his  license,  the  respective  Ayuntamientos,  Alcaldes, 
Regidores,  etc.,  could  not  alienate  or  burthen  with  charges 
the  lands  of  the  community?  If  the  pueblos  held  such  lauds 
under  an  absolute  title  of  full  property,  the  same  as  an 
individual  held  his  solar,  what  would  *it  have  availed  [573] 
to  restrict  their  power  of  granting  to  lots  of  one  hun- 
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dreclvaras  square?  Could  tbej  not  Lave  granted  all  these 
lota  to  a  single  person,  or  Lavo  contracted  debts,  as  iu  this 
case,  and  by  conniving  with  some  creditor,  peiinit  him  to 
purchase  it  all  ia  under  on  execution  for  the  payment  of  such 
debt,  and  thus  defeat  the  entire  object  had  in  view  in  assign- 
ing these  lands  to  the  pueblo? 

Thero  is  but  one  sensible  answer  to  these  questions,  and 
we  think  that  answer  is  given  iu  the  laws  themselves,  and  in 
the  recorded  proceedings  of  the  officers  who  administered 
them,  and  who  must  be  presumed  to  have  interpreted  them 
correctly.  It  is,  that  the  lands  assigned  to  pueblos,  whether 
by  general  law  regulating  their  limits  to  four  squiiro  leagues, 
or  by  a  specific  desigoatiou  of  boundaries,  were  not  given  to 
them  in  absolute  property,  with  full  right  of  disposition  and 
alienation,  but  to  be  held  by  them  iu  trust,  for  the  benefit  of 
the  entire  community,  with  such  powers  of  use,  disposition, 
and  alienation  as  had  been  already,  or  might  afterwards  be 
conferred  for  the  due  executiou  of  such  trust,  upon  such 
pueblos,  or  upon  their  officers.  And  this  view  of  the  ques- 
tion, we  think,  fully  reconciles  the  apparently  conflicting 
dispositions  of  the  laws,  and  the  commentaries  of  publicists 
respecting  the  relative  rights  of  the  Crown  and  of  the  mu- 
nicipalities, to  which  the  opposing  counsel  have  referred,  and 
the  moat  important  of  which  we  have  already  noticed. 

V.  But  it  has  been  most  strenuously  urged  by  counsel 
that,  even  admitting  that  the  pueblo  of  San  Francisco  held 
its  lands  merely  in  trust  for  a  specific  object,  or  that  its  title 
•was  inchoate,  or  otherwise  imperfect — that  it  had  a  i>erpetual 
usufruct  only  in  the  four  leagues  of  land  measured  from  the 
center  of  the  presidio  square — such  right  or  title  was  merely 
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Court  will  not  revise  the  discretion  of  the  Court  below  in  granting  the  new  trial; 
that  defendant  might  well  have  been  taken  d.v  barpribe,  and  Buppobed  it  unnooc«- 
sary  to  iutroduoe  proof  of  hid  discharge.    Id 

15.  Equity,  Geitebal  Denials  Insufficient  as  to  Special  Chabqes.— In  equity,  the 
general  denials  made  by  traversing  literally  and  conjunctively  the  statements  of 
a  swurn  bill,  are  not  legitimate  for  thu  purpose  of  putting  in  issue  epecifio  allega- 
tions; for,  in  this  way.  a  party  may  deny  the  entire  diar^ea  in  form  as  stated 
against  him,  in  consistency  with  admitting  the  truth  of  the  speciilc  charge  or  even 
the  substantial  fact.    Blankman  v.  VallejOt  638. 

16.  Yabiance,  what  not  Matter  of. — In  a  forecloeure  suit  on  bond  and  mortgage, 
the  fact  that  the  bond  offered  in  proof  on  the  trial  does  not  answer  the  descrip- 
tion of  the  bond  as  recited  in  the  mortgage,  is  matter  of  identity  merely,  and  not 
properly  matter  of  variance — the  bond  offered  answering  to  the  description  given 
in  the  complaint.    Id, 

17.  Pleadingsi  Denials  to  be  Specific. — ^The  rules  of  pleading,  both  under  the  jld 
equity  system,  aud  under  our  present  system,  are  intended  to  prevent  evasion, 
and  to  require  a  denial  of  every  ppecific  averment  in  a  sworn  bill,  in  substance 
and  in  spirit,  and  not  merely  a  denial  of  its  literal  trutli;  and  whenever  the  de- 
fendant fails  to  make  such  denial,  he  admits  the  averment.    Id, 

18.  Idem,  Denials  Literal  and  Conjunctive,  Insufficient.— In  this  case,  as  the 
bond  in  tlie  complaint  answers  to  the  description  of  the  bond  offered  in  evidence, 
and  as  the  complaint  avers  that  tho  mortgage  was  given  to  secure  tliis  hond—Hho 
denials  in  the  answer  being  literal  and  conjunctive — tho  execution  of  tho  bond 
and  mortgage  was  lu  Id  to  be  admitted  by  tlie  answer,  as  also  that  the  mortgage 
was  given  to  secure  the  debt  evidenced  by  the  bond.    Id. 

19.  Delia'eby,  Possession  as  Evidence  of. — Althoagh  an  answer  denies  the  delivery 
of  a  biiud  aud  mortgage,  still  their  possession  by  plaintiff  is  evidence  of  deliver  v. 
Id. 

SM).  Answer,  not  Evidence. — An  answer,  under  our  statute,  is  not  proof  for  defend- 
ant, but  an  admission  in  the  answer  of  a  fact  stated  in  the  complaint  is  conclu- 
sive evidence  against  him.    Id, 

6<)e  EjEcnffENT,  11-13,  lG-18;  Evidence,  3;  Frauds  and  Statute  of  Frauds,  1,  2; 
Homestead,  1;  Husband  and  Wife,  3-9;  Injunction,  20,  21;  MoRTaAOX,  11-13; 
pRACiicE,  5;  Replevin,  1;  Shiuuff,  1^ 

PLEDGE. 
See  JuDOKENt,  2. 

POSSESSION  AXD  POSSESSORY  RIGHTS. 

1.  PuBUO  Land,  Possessory  Claim  to,  how  Effected.— A  party  claiming  land 
under  the  Possessory  Act  of  1852,  must  show  compliance  with  the  provisions  of 
the  act.  Ho  must  be  a  citizen  of  the  United  States;  must  file  the  affidavit  re- 
quired by  section  2;  and  make  his  improvements  within  tho  ninety  days,  etc. 
Merely  residing  on  a  part  of  the  land,  tracing  lines,  putting  up  stakes  for  bound- 
aries, etc.,  is  not  sufficient.     Wrigid  v.  Wkitesides,  46. 

2.  Idem. — Mere  entry  on  public  land,  without  enclosing  it,  does  not  give  a  right 
of  action  on  tlie  possession  alone.    Id. 

See  Ejectment,  9,  10;   Forcible  Entry  and  Detainer,  1;   Minino  Claims  and 

KiOHTS,  l-<>« 
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There  are  no  apt  or  usual  words  of  grant.  No  land  is  de- 
scribed either  by  general  or  particular  description.  The  act 
was  drawn  by  able  lawyers,  who  are  not  to  be  supposed  to 
use  language  so  inaptly  as  to  attempt  to  create  a  grant  by 
words  implying  a  presumption  of  its  preexiatence.  The 
words  do  not  import  a  grant.  They  have  another  and  more 
natural  meaning,  and  imply  a  different  purpose.  The  Senate 
Debates  show  an  express  disclaimer  of  an  intention  to  grant 
lands;  and  there  was  a  rejection  of  the  grant  to  the  towns, 
when  the  proposition,  in  the  form  of  an  amendment,  was  di- 
rectly made  after  the  bill  was  reported;  and  for  the  reason 
given  by  the  chairman  of  the  Judiciary  Committee,  Mr.  Ber- 
rien, that  it  was  not  expedient  to  grant  lands,  and  the  bill 

did  not  so  design. 
[575]  *Wlien  was  there  ever  a  grant  made  by  giving  to  the 
grantee,  on  proving  a  certain  fact,  prima  facie  evidence 
of  its  having  been  made  before;  and  this  embodied,  too,  in 
a  provision  defining  the  mode  of  presenting  claims  to  a  tri- 
bunal for  coiijirmxdion?  Besides,  the  context  extends  the 
presumption  to  the  grantor  of  the  lot-holders,  \yhen  such 
grantor  is  a  private  individual.  Can  it  be  supposed  that 
Congress  meant  to  grant  land  to  such  grantor?  If  so,  how 
much,  and  for  what  reason? 

Moreover,  if  such  lands  had  been  granted,  assigned,  or 
dedicated  to  the  pueblo  of  San  Francisco,  or  if  the  people 
of  that  municipality  had  acquired  an  interest  or  use  in  such 
lands  under  the  Mexican  Government,  they  were  withdrawn 
from  commerce,  and  Mexico  could  not  have  transferred  to 
the  United  States  any  title,  under  and  by  virtue  of  which  the 
latter  corld  change  such  uses,  except,  possibly,  by  an  exer- 
cise of  the  right  of  eminent  domain.  And  as  held  by  the 
Supreme  Court  in  the  case  of  The  City  of  New  Orleans  v. 
The  United  States,  no  right  to  regulate  such  uses  could  be 
acquired  by  the  Federal  Government,  that  right  being,  by 
the  Constitution,  given  to  the  State  of  California  and  the 
people.  Congress,  therefore,  could  not  change  the  trust 
under  which  San  Francisco  held  these  lands,  nor  could  it 
destroy,  or  in  any  way  modify,  the  uses  to  which  they  had 
been  dedicated.     Such  power  could  be  exercised  only  by  the 
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tiers,  such  snit  has  nothing  to  do.    If  they  are  trespaBScrs,  ejectment  lies,  with 
an  injunction  to  res  train  waste  pending  suit.    Id. 

See  Equity,  1-^,  8-42;  Estates  of  Deceased  Febsons,  1;  Ikjunotion,  2;  Hdsbaicd 

ASD  Wife,  3-9;  Appeal,  18. 

PRINCIPAL  AND  AGENT. 

1.  AozNOY  Beyoked  b7  Death  of  Peincipal.— Death  of  the  principal  revokes  the 
aatliority  of  the  agent,  and  a  deed  of  land  made  by  him  after  snch  death  does  not 
bind  the  representatives  of  the  principal.     Travers  v.  Crane,  12. 

S.  Ideic,  Poweb  when  kot  Bevocable.— But  if  the  agent  has  a  power  coupled  with 
an  interent,  tliat  is,  a  power  which  conveys  to  the  agent  an  interest  in  the  prop- 
erty. tlu'U  the  execution  of  the  power  after  the  death  of  the  principal  is  good.  Id. 

8.  ExECUTOBY  CoNTBACT. — If,  ou  an  executory  conti'act  for  the  purchase  of  land 
maclv  by  plaintiff  with  the  agent  during  the  life  of  the  principal,  money  due  the 
principal  was  paid,  after  his  death,  to  the  agent,  who  settled  the  amount  with  the 
estate,  so  that  the  estate  received  the  benefit  of  tlie  payment,  plaintiff  would  be 
entitled,  in  equity,  to  call  for  the  legal  title,  and  could  defend  in  ejectment  by  the 
representatives  of  the  principal,    id. 

PBOBATE  COUBT. 
See  Appeal,  20,  21;  Estates  of  Deceased  Pebsoiib,  1. 

PUBLIC  POLICY. 
See  Attobn£y,  1«6;  Cocbts,  1. 

PUBCHASE. 
See  LAin>,  1-5;  Mobtoaqb,  11, 16. 

BECEIVEB. 

1.  Becefveb,  Powebs  and  Bights  of. — Generally,  a  receiver  can  pay  out  notliing 
except  on  order  of  Court,  but  there  are  exceptions  to  the  rule;  nor  will  he  he 
denied  reimbursement  in  every  caso  in  which  ho  neglects  to  obtaia  the  order, 
especially  in  a  Court  of  equity.    Adams  v.  Woods  and  HaskeU,  206. 

2.  Idem. — ^Where  a  receiver  was  authorized,  by  order  of  the  Court  appointing  him, 
to  prosecute  suits  for  the  recovery  of  assets  of  tlie  estate  he  represents,  and.  cer- 
tain important  mercantile  books  belonging  to  such  estate  being  lotit,  the  receiver 
paid  $1127  for  their  recovery,  without  an  order  of  Court.  Held,  that  he  was  en- 
titled to  a  credit  for  this  sum  as  pai't  of  the  necessary  or  appropriate  expenditures 
of  his  office.    Jd, 

BEDEMPTION. 

1.  Bedexptiow  Act  Constbtjed.— The  Bedemption  Act  of  1859  is  in  substitution  of 
the  Act  of  1851,  and  applies  to  sales  made  after  the  passage  of  the  Act  of  1859, 
though  made  upon  judgments  rendered  before.  Tuolumne  BedemptUm  Co,  v. 
Sedgwick,  515. 

2.  Idek,  Bight  to  Bedeksc. — ^The  fact  that  judgments  were  recovered  before  the 
Act  of  1859,  docs  not  vest  in  the  holders  of  them  a  right  to  redeem  from  a  sale 
made  after  the  passage  of  the  act,  upon  any  terms  different  from  those  prescribe  d 
by  tlie  act  If  tlie  right  to  redeem  under  the  Act  of  1851  were  an  incident  to  any 
Judgment  rendered  while  that  act  existed,  it  was  a  portion  of  the  remedy  which 
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paeblo  in  1846  a  presumption?  Flainlj,  not  of  a  grant  bj 
the  Federal  Government,  bnt  of  a  grant  by  the  Mexican 
Government;  and  of  what  sort  of  a  grant?  The  answer  is,  of 
that  species  of  grant  which  Mexico,  by  her  laws,  was  in  the 
habit  of  making  to  pueblos,  with  all  the  qualities,  comlitions, 
and  restrictions  which  characterized  sucli  grants.  It  is  true, 
there  is  no  practical  difference,  so  far  as  affects  the  Federal 
Government,  between  furnishing  such  a  presumption  against 
herself,  and  making  a  grant  in  the  usual  form  of  the  prop- 
erty; but  there  is  a  very  great  difference  so  far  as  tbn  pueblo 
is  concerned.  It  is  the  difference  between  proof  of  an  old 
title  and  a  grant  of  a  new  one;  between  the  Federal  Govern- 
ment giving  the  town  a  right,  and  acknowledging  the  right 
as  having  been  given  by  Mexico;  all  the  difference,  in  short, ' 
between  proof  of  title  and  title  itself.  By  raising  this  pre- 
sumption, the  Federal  Government  affirms  the  title  not  to  be 
in  the  Government,  but  just  the  contrary;  it  affirms  the  title 
to  be  against  and  out  of  the  Government  and  in  the  paeblo, 
and  furnishes  proof  of  this  fact  to  the  pueblo,  whereby  as 
against  the  Government  she  may  maintain  the  claim. 

Similar  reasoning  is  applicable  to  another  phase  of  this 
case.  If,  as  has  been  contended,  the  decision  of  the  Board 
of  Land  Commissioners  and  the  dismissal  of  the  appeal  by 
the  Government  be  conclusive  of  the  title  of  the  city,  the 
same  result  follows.  The  city  presented  this  title,  basing 
her  claim  upon  a  Mexican  grant,  express  or  presumed.  That 
claim  is  affirmed.  It  mattei's  not  whether  this  affirm-. 
[577]   ance  was  *upon  proof  independent  of  the  Act  of  Con-^ 
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independently  of  all  original  claims  of 
of  lands  to  the  old  pueblo,  Ler  predece 
to  them,  not  by  a  concession  of  the  1 
Government,  but  by  a  concession  by 
such  a  state  of  proofs  of  an  anterior  titl 
title  against  that  Government,  the  only 
she  stands  on  this  title,  not  as  a  title  yn 
Government,  but  as  a  title  acknowled^ 
ment. 

With  respect  to  the  other  point  me 
that  the  change  of  government  and  laws 
United  States  converted  the  civil  law 
pueblo  held  these  lands,  into  a  comm 
simple  absolute,  counsel  have  referred  i 
to  sustain  the  proposition,  and  we  pres 
found. 

VI.  But  reference  has  been  made  to 
the  Legislature  of  California  incorporat 
Francisco,  and  regulating  the  powers  anc 
such  incorporation,  and  also  to  various  c 
English  common  law  with  respect  to  th( 
property  of  such  towns  or  municipal  cor 
to  levy  and  sale  under  execution  for  debti 
municipal  government  of  such  towns  o 
remains  for  us  to  examine  these  laws  and 

The  first  charter  of  San  Francisco,  Apr 
to  that  city  a  right  to  **  grant,  purchase 
property,  real  and  personal,  within  said  ci 
sell,  and  dispose  of   the  same  for  the  be 
But  we  find  nothing  in  these  words  which 
tended  to  change  the  tenure  by  which  i 
then  held,  or  to  destroy  or  alter  any  exig 
The  same  may  be  said  of  the  correspon 
charter  of  April  15th,  1851.    But  article  tl 
act  provides  for  funding  the  *debts  of  sai 
the  payment  of  such  debts  from  '*  the  net 
all  sales  of  real  estate  belonging,  or  that  : 
long  to  the  city,"  and  the  Commissioner 
Fund  were  "prohibited  from  permanently 
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property  belonging  to  the  city  by  sale,  lease,  or  otherwise," 
etc.  And  by  a  preTiotia  act,  passed  April  1st,  1851,  it  was 
declared  that  "the  city  of  San  Francisco  shall  not  have 
power  either  to  sell,  lease,  or  in  any  manner  convey  any  lands 
situated  within  the  corporate  limits  of  said  city,  from  and 
af 
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we  proceed,  is  property  held  like  this  b 
of  the  public,  subject  to  forced  sale  f< 
create.     Especially  is  this  true  with  r< 
erty  held  *by  a  public  body  by  grant  : 
poses  of  Governmeuty  or  any  branch  or 
Government.     We  suppose  if  Girard 
given  to  the  cities  of  Philadelphia  oi 
sums  of  money  or  valuable  real  estate, 
cities  for  founding  and  sustaining  public 
ing  the  poor,  it  would  not  be  contende 
could  be  seized  or  sold  for  the  debts 
municipalities,  even   if  contracted  in  < 
matters  of  the  trust;  and  we  can  see  i 
ence,  so  far  as  the  principle  of  exem 
between  these  cases  of  grant  for  these  t) 
emment,  and  a  grant  of  the  same  prop< 
poses  of  Government.     The  reason  of  tL 
is  easily  seen.     A  man  or  a  Governmen 
rule,  devote  his  property  to  any  lawful  pi 
of  justice  will  usually  give  eflfecfc  to  the  b 
grant  made  is  to  be  construed  according 
grantor,  and  this  intent  is  to  be  ascertain 
employed,  and  by  surrounding  circumstai 
for  which  a  grant  is  made,  not  unfreque: 
tion  and  limitation  to  the  grant.     The  pr( 
came  from  the  Government  stamped  w: 
Government,  that  it  should  be  used  anc 
particular  way,  for  public  use  and  benefit 
use  alone,  being  the  policy  of  the  Goveri 
its  public  law.     There  is  no  legal  obsta 
out  of  this  will  and  this  policy.    It  was  n( 
tion  of  the  grantor  that  this  property  sho 
public  forced  sale;  the  contrary  z^os  the  ir 
given  these  municipal  agents  to  keep,  pr< 
ister,  but  no  power  to  destroy  the  estate, 
erty  was  not  subject  to  forced  sale,  becaus 
law  of  the  land,  the  intent  of  the  granto 
the  Government.    Such  was  the  condition 
Mexican  role.     Whether  the  original  iru 
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the  same  after  the  act  of  incorporation  of  San  Francisco  is 
not  material.  The  general  nature  of  them  was  the  same.  It 
id  true,  that  hy  the  charter  the  Common  Council  have  llie 
right  to  Bell,  lease,  etc.,  this  property;  but  the  terms  upon 
which  tliis  may  be  done  are  cautiously  and  carefully  defined. 
It  is  in  tl 
to  be  stric 
a  legi&latii 

sys< 
[580]  pur 
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16.  Idem,  Natubx  op  Tbust.— If  there  be  any  truet  created  by  the  proviso,  it  is  only 
a  trust  in  the  one-fourth  of  the  proceeds  which  the  city  may  reoeive,  amonntiug 
only  to  a  covenant  on  the  part  of  the  city,  which  in  no  wise  qualifies  the  grant  or 
aflects  the  legal  estate  of  the  city  in  the  premises.    Jd» 

16.  Idem,  Interest  of  Citt  Absolute.— The  beach  and  water  lot  property  mentioned 
in  the  act  is  not  devoted  by  the  grant  of  the  State  to  any  specific  public  purposes, 
or  made  subject  to  the  performance  of  any  truuts  by  the  city.  The  interest  of  the 
city  is  absolute,  qualified  by  no  conditions  and  subject  to  no  specific  uses.  It  is  a 
leviable  interest,  subject  to  sale  under  execution.    Id. 

17.  Idem,  Besebvation  to  State. — ^The  proviso  to  the  act  operates  only  as  a  cove- 
nant on  the  part  of  the  city,  that  if  she  make  any  sale  or  other  diRXX)sition  of  the 
property,  and  realize  from  such  sale  or  other  disposition  any  moneys,  twenty-five 
per  cent  of  the  same  shall  be  paid  into  the  State  treasury.  On  the  other  hand, 
if  the  property  be  disposed  of  without  the  receipt  of  any  moneys  by  the  city,  no 
obligation  arises  in  favor  of  the  State.    Id.  ^ 

18.  CrrY  Pbopebty,  Liabilitt  to  Sauc  on  Execution.— Smith  v.  Morse,  2  Cal.  524, 
deciding  that  the  city's  interest  in  this  beach  and  water  lot  property  can  bo  Kold 
on  execution  i^painst  the  city,  not  to  be  disturbed;  but  any  rights  whicli  "the 
Commissioners  of  the  Funded  Debt  of  the  city  of  San  Francisco,"  under  the  Act 
of  May  1st,  1851,  may  possess  in  this  property,  are  not  passed  on.    Id, 

19.  Idem,  Transfer  of  Rights  to  Occupants. — Whatever  interest  the  city  of  3an 
Fi*anci8Co,  as  defined  by  the  charter  of  1851,  had  in  her  beach  and  water  lot  prop- 
erty, on  the  first  dav  of  January.  1855,  was  transferred  to  and  vested  in  the 
parties  who  were  in  the  actual  possession  thereof  on  tliat  day— provided  tlu  ir  i)os- 
B<«si<m  was  continued  up  to  Juno  20th,  1855.  or  if  interrupted  by  an  iiiti'uder,  or 
trespasser,  had  been  or  might  bo  recovered  by  legal  process— by  virtue  of  the 
Van  Ness  Ordinance  and  the  Act  of  March  11th,  1858,  ratifying  and  coufimiing 
the  same;  and  sncli  partietf  can  di  feat  the  claim  of  plaintiff  who  holds  under  a 
convevance  bv  the  Pi'esident  and  two  members  of  the  Board  of  Land  Commis- 
sioiiers.  created  by  Act  of  May  18th,  1853,  providing  for  the  sale  of  the  Staters 
intr-rest  in  the  property  within  the  water  line  front,  as  defined  by  the  Act  of 
March  26th,  1851.     Id. 

20.  Idem,  Interest  Construed. — ^The  interest  of  plaintiff  derived  from  a  conveyance 
of  tlie  Commissioners  under  the  Act  of  May  18tli,  1853,  is  only  to  the  reversion 
after  the  ninety-nine  years  designated  in  the  Act  of  March  2Gth,  1851.    id. 

See  Cbiminal  Law,  22-25. 

SET  OFF. 
See  Bupbbme  Coust,  8. 

SEPARATE  PROPERTY. 
Bee  Husband  and  Wifb. 

SHERIFF. 

1.  Attachmbnt,  JuBTiriGATioN  FOB  SEIZURE.— Plaintiff  sues  the  Sheriff  for  seizing 
certain  chattels  claimed  by  plaintiff.  Defendant  justifies  under  a  writ  of  attach- 
ment in  the  suit  of  F.  v.  C,  and  also  under  an  execution  issued  upon  a  judgment 
had  in  that  suit,  setting  up  that  plaintiff  claimed  the  chattels  by  purchase  frum 
C,  and  that  such  purchase  was  fraudulent  as  to  F.,  a  creditor  of  G.  After  the 
evidence  on  both  sides  was  closed,  the  Court,  on  motion  of  plaintiff,  struck  out 
the  attachment  proceedings,  judgment,  and  execution,  and  all  evidenoe  justifying 
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muDicipal  officers  to  make  otber  alienations  than  those  before 
described  and  cbaracterized,  and  declaring  such  interdicted 
alienations  void?    And  could  it  be  supposed  that  any  Gov- 
ernment bad  such  a  system  as  gave  to  its  subordinate  agents 
the  right  at  pleasure  to  thwart  its  will  and  practiciillj  uullifj 
its  laws  ' 
If  tbi 
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We  see  no  reasons  of  policy  for  suo^ 
contended  for.    If  the  corporation  owes  i 
it  ought  to  pay  it;  and  if  itself  unwill 
forced  to  pay  it.     A  city  is  entitled  to  m 
respect  to  its  honest  engagements  thap 
But  the  creditor  was  not  without  remedy, 
means  of  redress  which  existed  against  a 
ties — the  compulsory  process  of  mandai 
levy  of  a  tax  if  no  money  was  voluntary 
appeal  to  the  Legislature.     The  history  o 
which  this  case,  voluminous  as  it  is,  is 
suflSciently  attests  the  impolicy  of  grantii 
cess  of  sale  as  to  this  property — a  proce 
a  sacrifice  unparalleled  in  the  annals  of  j\ 

It  is  impossible  for  us  to  see  why  thei 
should  be  any  more  subject  to  sale  thai 
Orleans,  or  the  commons  of  Cincinnati, 
fronts  of  other  cities,  dedicated  as  easem 
use.  All  these  lands  were  of  great  pec 
were  held  and  used  for  profit,  or  upon 
trusts  and  uses  as  were  these  municipal 
terion  of  the  question  of  tJieir  leviable 
trust  for  the  public — tlieir  necessity  or  uti 
of  the  municipality  or  the  comfort,  or  adi 
of  the  inhabitants,  we  cannot  perceive  ths 
do  not  exist  for  holding  t/iese  lands  of  the 
legal  process. 

Nor  can  we  see  that  the  principle,  alwa; 
the  revenues  of  a  municipal  corporation, 
its  government,  such  as  *taxes,  etc.,  cann 
by  execution,  does  not  apply  to  the  sourc 
provided  for  that  revenue ;  why  it  should 
and  not  to  the  land  out  of  which  the  mon 

But  even  if  we  are  mistaken  in  this  su 
we  cannot  be  mistaken  in  these  propositi( 
whether  of  a  corporation  or  natural  perso; 
forced  sale,  because  the  law  so  provides;  t 
corporation  have  only  the  powers  given 
those  of  this  corporation  had  no  power  to 
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gross,  either  under  tlie  old  system  or  the  new,  nor  did  tLey 
ever  attempt  to  exercise  such  power;  tlmt  they  could  not 
give  any  autliority  to  eelt  them,  either  by  their  action  or  non- 
action, by  contracting  debts  whereby  they  might  be  sold,  or 
by  direct  contract  with  these  purchasers  to  sell,  but  that  they 
could  act  only  in  the  mode  prescribed  and  in  pursuance  of 
the  trust  created  by  the  law;  that  the  Sheriff  pretending  to 
act  for  the  city  had  no  higher  power  than  these  .agents,  and 
could  not,  any  more  than  they,  sell  these  lands  in  this  way  at 
public  sale  to  pay  the  debt  of  the  city;  that  the  property  was 
the  property  of  the  city  for  the  use  of  its  inhabitants  for  all 
time,  subject  only  to  the  alienation  by  such  agents  and  in 
sQch  mode  as  given  by  law;  and  that  a  sale  of  it  by  the 
Sheriff  has  never  baen  authorized  by  law,  and  is  an  act  ut- 
terly void,  because  directly  destructive  of  the  trust  upon 
which,  and  for  which  alone,  the  property  was  given. 

The  ai^ument  which  opposes  this  view  proceeds  upon  the 
assumptioHj  that  when  property  is  shown  in  a  municipal 
body,  that  property  is  shown  to  be  subject  to  execution  for 
its  debts.  But  this  is  a  mere  begging  of  the  question.  It  is 
subject,  not  from  the  fact  that  it  is  property,  but  from  the 
law  which  gives  the  creditor  this  power  over  it.  There  may 
be  a  peculiarity,  but  there  is  no  inconsistency  in  holding 
that  the  same  law  which  gives  property  may  define  its  tenure, 
limit  its  use,  and  control  its  disposition,  or  may  deny  any 
power,  or  prescribe  an  exclusive  mode  of  alienation.  So  far 
as  these  lands  are  concerned,  they  were  ^iven  for  purposes 
of  commoQ  benefit  to  the  inhabitants  of  the  pueblo,  and  for 
the  support  of  Government,  not  for  a  temporary  purpose, 
but  for  all  time;  they  were  given  that  the  lots  might  bo 
parceled  out  and  enjoyed  by  those  who  would  settle  on  and 
improve  them,  and  that  those  lots  and  parcels  not  needed 
for  actual  occupation  as  homesteads  and  appurtenances 
thereto,  and  as  places  of  business  and  the  like,  might  be 
used  as  easements  or  commons  by  the  residents.     To  bold, 

therefore,  that  this  purpose  and   this   whole   policy 
[[584]   might  be  defeated  ^through  the  medium  of  forced 

sales,  and  that  this  magnificent  domain  might  be  made 
the  subject  of  individual  aggrandizement  and  speculation,  ia 
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quired  bj  the  Act  of  March  2l8t,  1856,  or  did  not  reserve  to  the  State  the  right  to 
reenter  and  resume  possession  of  the  premiseB,  and  control  of  the  prisoners, 
whenever  she  deemed  proper.    Id, 

STATUTES. 

I.  Statute,  Constbuction. — Statutes  should  be  construed  according  to  what  appears 
to  be  the  intention  of  the  Legislature,  and  even  though  two  statutes  relating  to 
the  same  subject  be  not  in  terms  repugnant  or  inconsistent,  if  the  later  statute 
was  clearly  intended  to  prescribe  the  only  rule  which  should  govern,  it  will  be 
construed  as  repealing  the  original  act.  City  and  County  of  Sacramento  v.  Bird, 
294. 

9,  Statute,  Pbovibions  Dibegtoby. — Provisions  in  a  statute  in  regard  to  the  time 
within  which  an  act  is  required  to  be  done,  are  generally  to  be  construed  as  direc- 
tory, but  such  a  construction  is  improper  where  a  consequence  is  attached  to  a 
£ulure  to  comply  with  the  statute.    STiaiD  v.  Randall,  384. 

See  Cbimzmal  Law,  14,  23;  San  Fbanciboo,  13-20. 

STATUTES  CITED  AND  EXPOUNDED. 

United  States. 

1.  1851— March  Sd,  Land  Claims  in  California,  690. 

Tms  State. 

2.  1850— Crimes  and  Punishments,  882. 
8.    1850— Begistry,  128. 

4.  1850— Telegraph,  472. 

5.  1850— Statute  uf  Frauds,  503. 

6.  1851— Estates  of  Deceased  Persons,  511. 

7.  1851— Justices'  Court,  Summons,  297. 

8.  1851— Beach  and  Water  Lots  in  San  Francisco. 

9.  1852— Possessory  Act,  46,  85,  93,  315. 

10.  1852— Summoning  Grand  Jury  at  Special  Tenn,  827. 

II.  1853 — Corporations,  Members  as  Witnesses,  53,  819. 

12.  185&-Eidnapping,  332. 

13.  1856— Presumption  that  Land  is  Public,  101,  276. 

14.  1856— State  Prison  Board,  429. 

15.  1857- Chattel  Mortgage,  53. 

16.  1857— Funding  Act,  836. 

17.  1858— Consolidation  Act,  Sacramento,  299. 

18.  1858— Assistant  District  Attorney.  San  Frandsoo,  426. 

19.  1858— Yan  Ness  Ordinance  confirmed,  530. 

20.  1859— Bedemption,  515. 

STIPULATION. 
See  SupBEME  CouBT,  6,  7. 

STBANGEB. 
See  Equity,  15. 

SUMMONS. 
See  Equity,  6;  Justice  of  tbe  Peace,  1-5. 
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suit  in  the  United  States  Circuit  Court 
named.  By  the  law  of  Michigan,  a  coti 
suit.  This  was  a  proceeding  by  credit! 
certain  bonds  or  mortgages  to  the  plail 
Judge  says:  '' Suits  against  counties  are  | 
footing  as  against  individuals,  by  the  stati) 
seem  a  creditor's  bill  may  be  filed  against 
a  county.  The  objection  that  a  Jieri  facia 
against  a  county  is  technical,  and  is  by  no 
of  the  objection  founded  upon  it.  The  si 
lates  a  creditor's  bill,  requires  a  fieri  /oci 
turned  nulla  bona  before  the  bill  is  filed, 
words,  this  evidence  of  the  inadequacy  o 
law  is  required.  But  this  has  been  done  i 
and  the  objection  is  that  the  writ  could  no 
a  county.  This  is  not  admitted.  A  judg 
legally  obtained,  it  is  not  perceived  why  t 
county  may  not  be  levied  on.  The  powe: 
ervisors  to  levy  the  amount  by  a  tax  on  tl 
lative,  and  does  not  necessarily  prohibit  t 
of  the  execution,  as  in  case  of  an  individi 

'^  In  Massachusetts  the  doctrine  is  est£ 
judgment  against  a  county  or  town,  th( 
citizen  may  be  taken  in  satisfaction.  ( 
this  doctrine  is  not  sustainable  in  this  S 
tion  of  a  tax  by  the  Supervisors,  they  ^ 
mandamus,  is  a  more  reasonable  and  just : 
being  made  subject  to  a  suit,  no  serious 
ceived  against  reaching  the  rights  in  qu( 
nary  exercise  of  chancery  powers,  indepen 
provisions."  (See  10  Cal.  404.)  It  is  no 
nary  debts  and  chosos  in  action  held  by 
be  attached,  and  it  may  be  true  that  som 
erty  may  be  levied  on  and  sold  to  pay  t 
question  is  not  touched  by  this  decision, 
our  argument  is  to  show  that  this  property 
conditioned  as  we  have  shown,  is  not  so  su 

We  come  now  to  review  the  decisions  ( 
though  we  shall  have  occasion  to  notice 
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Cal.  193,  is  as  remote  from  the  point  h€ 
was  ejectment  against  the  corporation  to 
the  end  of  a  street,  the  plaintiff  claim) 
under  judgment.    But  the  Court  only  he] 
was  not  leviable.    The  validity  of  the  sale 
did  not  arise.    If  anything,  this  case  mab 
ent,  and  does  not  seem  entirely  consisten' 
Smith  V.  Morse,  for  the  city  was  allowed  i 
want  of  title,  which  seems  to  be  denied  bj 

Seale  v,  Mitchell,  5  Cal.  401,  is  badly 
ported,  it  would  seem  on  close  inspection  t 
upon  the  point  of  the  city's  title.     Upon 
record,  we  find  no  error  assigned  by  the  a] 
the  transcript  is  the  statement  on  appei 
appears  that  the  grounds  for  the  motion 
these:  1.  The  Sheriff's  deed  was  void.     S 
that  the  plaintiff^  had  proved  no  title  in  the  < 
cisco.  under  which  the  plaintiff  claimed, 
filed  a  brief  of  points,  in  which  they  co 
plaintiff  was  bound  to  prove  against  them,  v 
an  Alcalde  grant,  that  the  city  had  title  a1 
judgment;   that  this  must  be  shown  by  [ 
possession  of  the  city  at  the  date  of  the  ju 
the  mere  fact  that  the  lot  was  within  the 
of  the  pueblo,  created  no  presumption  of  * 
city  at  the  date  of  the  judgment  and  exec 
But  no  sort  of  question  was  raised  or  com 
character  or  quality  of  the  title,  or  whethei 
levy  and  sale.     The  point,  therefore,  was 
decided  as  to  the  matter  here — ^whether  i 
subject  to  sale — but  the  judgment  of  no 
points,  so  made,  was  reversed  and  cause  rei 
passing  upon  and  deciding  nothing  more  i 
tions  submitted  and  argued,  though  in  doii 
ral  expressions  are  employed,  which,  howe 
binding  upon  succeeding  Judges. 

Welsh  V.  Sullivan,  8  Cal.  166,  deserves 
That  case  was  first  decided  at  the  July  Te 
argued  with  great  learning  and  ability  upp: 
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opinion  in  respect  to  them."     Justice 
curred,  upon  the  ground  that  the  que^ 
Cohas  V,  Raisin,  3  Cal.,  and  be  thought 
decisis  applicable.     A  reconsideration  w 
Avas  again  reviewed  at  the  October  Term 
Burnett  delivered  an  opinion,  in  which  i 
tbe  former  Chief  Justice,  then  dead,  '^ 
also  the  judgment  rendered  at  the  for 
The  opinion  was  concurred  in  by  Judg 
The  opinion  rests  upon  the  effect  of  t] 
Mr.  Justice  Burnett  sustaining  the  judgn 
ground,  if  we  rightly  apprehend  him,  thi 
the   Court  **that  if   the  jury  found  th 
frauduleut,  they  should  find  for  the  plain 
cause  the  act  of  Congress  vested  the  titl 
sarily  if  Limautour  did  not  have  it. 
ground  upon  which  that  ruling  could  be 
only  authoritative  opinion  in  this  case,  t 
that  the  act  of  Congress  operated  as  a  g 
San  Francisco,  which  gave  to  the  vende 
under  the  execution,  a  title  to  the  premis 
we  feel  confident,  for  reasons  already  give 
might  be  added — is  not  tenable.     The  a 
we  have  shown,  has  not  a  single  feature  ol 
it  only  creates  a  presumption  of  anterior 
in  the  city,  and  probably  neither  the  Unii 
city,  in  the  face  of  this  acknowledgment 
there  was  no  such  preexisting  title.     If 
could  disprove  this  presumption,  then  it  -w 
at  all;  if  it  could  not,  then  the  presumptio 
elusion  of  a  title,  existing  at  least  in  1846, 
States  had  a  pretence  of  claim. 

It  is  useless  to  comment  at  large  upon  C< 
is  unnecessary  to  call  in  question  the  views 
Justice  Heydenfeldt  on  the  main  proposi 
him  as  involved  in  the  case.  The  Alcalde's 
by  him  may  be  good  titles,  and  there  is  i 
consistent  in  holding  this,  and  holding  the 
of  the  Sheriff's  sale.     It  does  not  follow,  I: 
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seqaestration  waa  suggested  in  the  opiuion  of  Chief  Justice 
Tilgfamau,  (13  Serg.  &  B.  210,)  and  has  siDce  been  carried 
into  effect  hy  the  provisioDs  of  the  Act  of  sixteenth  June, 
1836,  and  it  gives  to  the  creditor  all  the  redress  the  Legisla- 
ture thought  he  could  have  against  the  property  necessary  to 
the  company,  consistenUy  with  the  preservatiou  of  the  poVlio 
interests." 

The  case  of  Ammant  v.  New  Alexandria  and  F.  T.  Co.,  13 
Serg.  &  H.  210,  is  still  more  direct  to  the  point  we  have  been 
discussing.  That  was  the  case  of  a  levy  of  an  execution  upoa 
the  land  upon  which  the  company  were  permitted  to  enter, 
near  b;  and  contiguous  to  their  turnpike  road.  It 
[592]  was  held  that  *their  right  of  way  and  the  privileges 
connected  with  it  were  not  subject  to  levy.  The  Court 
draws  tho  distinction  between  the  property  which  the  com- 
pany held  as  such,  and  that  property  or  interest  in  it  which 
they  held  as  subservient  and  indispensable  incidents  to  the 
public  use  for  which  it  was  given.  The  stress  of  the  opinion 
is  to  show  that,  when  a  public  trust  is  so  directly  connected 
with  property  as  that  taking  the  property  destroys  the  trust, 
mnot  be  nolil  nndttr  RicHniit.ion.      TIia  nrinolnla 
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Juicio  Executivo,  980;  partida  5,  law  15,  title  5  and  note  2.) 
This  being  tlie  use  of  the  propios,  they  would  be  protected 
like  arbUrioa  or  imposts,  a  twin  source  of  municipal  revenue 
within  the  terms  of  the  reasoning  in  the  Louisiana  cases; 
for  to  hold  that  they  could  be  sold  by  execution,  would  be 
to  hold  the  power  of  a  creditor  to  destroy  the  Government; 
or,  as  the  civil  law  authorities  express  it  in  the  reason  given 
for  the  grant,  **as*an  individual  cannot  live  without  food, 

neither  can  a  town  exist  without  its  rents." 
[597]       *VIII.    But  it  is  earnestly  insisted  by  the  counsel 

for  the  respondents,  that  whether  these  \iews  be  cor- 
rect or  not,  we  are  precluded  from  giving  effect  to  them, 
because  the  question  has  been  definitely  settled  by  the  adju- 
dications of  this  Court;  that  the  rule  of  stare  decisis  has  closed 
the  controversy,  whatever  its  original  merits.  We  acknowl- 
edge the  force  of  the  general  argument  of  the  counsel,  but 
feel  compelled  to  dissent  from'its  application  to  the  case  at 
bar.  The  review  we  have  made  of  the  authorities  strips  the 
proposition  of  the  imposing  character  it  assumed  upon  its 
first  pi'esentation.  Keally,  the  whole  argument  rests  upon  a 
single  decision  of  two  Justices  of  this  Court,  rendered  so 
late  as  October,  1857,  during,  we  believe,  the  pendency  of 
this  suit;  for  we  have  shown  that  no  single  binding  judg- 
ment touching  the  point  now  in  controversy  was  made  before, 
and  that  single  decision  is  made  finally  to  rest,  not  on  the 
original  right  of  the  pueblo  or  on  the  previous  decisions, 
but  upon  a  new  assumption,  namely,  the  grant  by  Congress — 
a  point  which  was  never  before  taken  in  this  Court,  and 
which  is,  as  we  think,  manifestly  indefensible.  The  counsel 
then  must  maintain  that  a  single  decision  of  this  Court  upon 
the  construction  of  an  act  of  Congress,  by  which,  too,  the 
federal  judiciary  are  not  bound,  is  conclusive  of  all  rights  of 
property  in  the  same  category,  although  that  decision  is  of 
recent  date,  and  there  is  no  showing  that  extensive  rights  of 
property  have  vested  in  consequence  of  it  or  under  it.  Nay, 
more  that  this  decision,  so  made,  can  destroy  the  rights  of 
the  city  of  San  Francisco,  not  a  party  to  that  judgment,  to 
many  acres  of  city  land;  can  destroy  the  rights  of  all  the 
old  pueblos  in  the  State  to  all  their  immense  possessions; 

681 


April,  I860.]  Haut  v.  Bobottt.  '  598 

can  abrogate  and  repeal,  practically,  the  laws  of  the  Legis- 
lature, regularly  passed,  giving  title  to  the  actual  possessor 
of  thousands  of  acres  of  city  property,  and  those  laws  which, 
if  we  are  right,  forbade  the  sale,  the  validity  of  which  is  thus 
confirmed. 

This  is  a  startling  proposition.  If  it  be  true,  a  singular 
anomaly  is  shown.  The  xerj  decision  which  is  relied  upon, 
though  without  authority  to  sustain  this  pretension — that  of 
Cohas  V.  Saisin — ignores  the  ground  now  assumed  to  give 
validity  to  the  principle  it  is  invoked  to  sustain.  That  de- 
cision overruled  Woodworth  v.  Fulton,  which  held  the  city 
lands  to  be  the  property  of  the  United  States,  upon  which 
settlers  could  go,  protected  by  the  general  law  in  reference 
to  cities  or  towns  on  the  public  domain;  and  if  this  effect  be 
given  to  a  single  decision,  the  consequence  would  be 
that  we  must  return  to  that  doctrine  *as  probably  [598] 
many  settlements  have  been  made  and  much  money 
expended  on  the  faith  of  it;  and  Woodworth  v.  Fulton  was 
reafiirmed  in  Reynolds  v.  West,  1  Cal.  322. 

The  great  importance  of  the  question,  and  the  zeal  with 
which  a  contrary  view  is  pressed,  have  induced  us  to  go  into 
a  full  examination  of  this  question  of  stare  decisis,  though  at 
the  expense  of  some  repetition.  We  have  shown  our  con- 
struction of  the  case  of  Scale  v,  Mitchell,  in  5  Cal. ;  but  we 
will  suppose  that  this  last  is  to  be  considered  as  an  authority 
on  that  point  equal  in  dignity  and  force  to  the  case  of  AVelsh 
V,  Sullivan;  then  it  must  be  argued  that  these  two  decisions — 
for  there  are  none  others  to  this  point — are  enough  to  con- 
stitute the  **rule  of  property"  involved.  This  singular 
result,  then,  is  before  us:  that  Woodworth  v.  Fulton  and 
Beynolds  v.  West,  affirming  the  doctrine  that  the  city  had 
no  title,  were  held  to  be  insufficient,  while  these  other  two 
are  held  sufficient  to  establish  the  law  that  she  had  a  title, 
and  that  it  was  leviable;  and  Vanderslice  v.  Hanks,  3  Cal. 
27,  and  Leese  v.  Clark,  3  Cal.  17,  were  insufficient  to  estab- 
lish a  rule  of  property,  while  more  modern  decisions  have 
that  effect.  But  we  proceed  to  consider  the  point  on  this 
gratuitous  concession  that  Scale  v,  Mitchell  is  an  authority 
for  the  respondent. 
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It  is  important  to  ascertain  with  precision  of  wbat  descrip- 
tion of  adjudications  this  doctrine  is  predicated.  A  decision 
is  not  even  authority  except  upon  the  point  actually  passed 
upon  by  the  Court  and  directly  involved  in  the  case.  But 
even  then,  the  mere  reasoning  of  the  Court  is  not  authority. 
The  point  decided  by  the  Court,  and  which  the  reasoning 
illustrates  and  explains,  constitutes  a  judicial  precedent. 
The  books  are  full  of  cases  in  which  learned  Judges  have 
earnestly  deprecated  the  attempt  to  urge  the  mere  dicto,  or 
the  arguments  of  Judges,  as  authoritative  expositions  of  the 
law.  Chief  Justice  Marshall,  in  the  case  of  Cohens  v.  The 
State  of  Virginia,  6  Wheat.  399,  thus  defines  the  rule:  "It 
is  a  maxim  not  to  be  disregarded,  that  general  expressions, 
in  every  opinion,  are  to  be  taken  in  connection  with  the  case 
in  which  these  expressions  are  used :  if  they  go  beyond  the 
case,  they  may  be  respected,  but  they  ought  not  to  control 
the  judgment  in  a  subsequent  suit  where  the  very  point  is 
presented  for  decision.  The  reason  of  this  maxim  is  obvious. 
The  question  actually  before  the  Court  is  investigated  with 
care,  and  considered  in  its  full  extent.  Other  principles 
which  may  serve  to  illustrate  it  are  considered  in  their  rela- 
tion to  the  case  decided,  but  their  possible  bearing  on 
[599]  all  other  cases  is  seldom  ^investigated."  Chief  Jus- 
tice Best,  in  Richardson  v.  Mellish,  2  Bing.  248,  says : 
"The  expressions  of  every  Judge  must  be  taken  with  refer- 
ence to  the  case  on  which  he  decides,  otherwise  the  law  will 
get  into  extreme  confusion.  That  is  what  we  are  to  look  to 
in  all  cases.  The  manner  in  which  he  is  arguing  is  not  the 
thing — it  is  the  principle  he  is  deciding." 

We  attach  but  little  weight,  then,  to  the  cases  of  Cohas  v. 
Baisin  and  its  successors  affirming  tbe  same  general  prin- 
ciple. No  point  was  involved  as  to  the  character  of  the 
tenure — whether  leviable  or  not — of  the  pueblo  lands.  That 
question  was  neither  argued  nor  considered.  There  was  no 
necessity  for  any  limitation  of  the  general  proprietary  right 
therein  asserted.  The  proposition  therein  announced  may 
be  true  for  all  the  purposes  for  which  it  was  used;  and  even 
if  that  proposition  be  the  thing  decided — and  not  the  minor 
point,  the  right  of  American  Alcaldes  to  grant  lots — ^yet  this 
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proposition,  as  Chief  Justice  Marshall  says,  is  to  receive  its 
defiaition,  sanction,  and  limitation  as  authority,  from  the 
particular  facts  which  show  its  application.     The  proposi- 
tion in  Cohas  v.  Baisin,  thus  limited,  would  be,  at  most,  that 
the  pueblo  of  San  Francisco  had  a  grant  of  lands,  and  could 
convey  lots  by  her  officers  after  the  conquest.     If  a  Court, 
in  construing  a  lease  in  a  case  in  which  the  term  only  is  in- 
volved, affirm  that  a  plaintiff  has  a  fee  in  the  land,  and  is, 
therefore,  entitled  to  recover,  the  case  is  only  a  precedent 
establishing  the  validity  of  the  title  for  the  term,  not  for  the 
fee;   for  the  facts  do  not  call  for  any  larger  proposition. 
Touchard  v.  Touchard,  6  Cal.  306,  follows  the  same  course 
of  observation  taken  by  its  predecessor,  Cohas  v.  Eaisin. 
The  only  question  in  that  case  was,  whether  the  pueblo 
making  a  grant  with  conditions  subsequent,  the  conditions 
not  complied  with,  could  regrant  so  as  by  the  new  deed  to 
vest  title  in  the  last  grantee.     The  Court  held  she  could. 
The  appellant's  argument  was,  that  the  land  must  be  de- 
nounced by  or  to  the  Government  before  it  could  be  re- 
granted;  and  the  Court  answered  this  argument  by  the  prop- 
ositions as  to  the  character  of  the  pueblo  title;  in  other 
words,  the  Court  said  the  land  need  not  be  denounced, 
because  it  did  not  belong  to  the  Government,  but  to  the 
pueblo.     But  it  was  not  necessary  to  give  all  the  terms  and 
conditions  of  the  title.     This  reasoning  was  neither  neces- 
sary nor  conclusive;  for  the  same  result,  if  truly  deduced,  in 
either  case,  would  follow,  whether  the  land  was  clothed  with 
a  public  trust  or  not.     It  had  passed  from  the  Government, 
and  that  was  enough  to  show  that  this  process  of 
denouncement — ^^a  process  peculiar  to  governmental   [600] 
lands — did  not  apply.     But  Touchard  v.  Touchard 
was  subsequently  overruled  as  to  the  only  point — the  power 
or  effect  of  the  regrant — really  involved  or  decided  by  the 
case,  and  from  that  time  ceased  to  be  authority  for  anything. 
0/ginally  the  obligation  of  the  Courts  is  to  declare  the 
law  as  it  exists.     They  have  no  right  to  substitute  their  own 
dogmas  or  assumptions  for  the  law.     It  would  seem,  there- 
fore, that  the  mere  fact  that  an  error  has  been  committed  is 
no  r  ason  or  even  apology  for  repeating  it,  much  less  for 
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perpetuating  it.  Bat  even  in  the  correction  or  removal  of 
such  errors  the  law  is  reasonable,  and  looks  to  the  welfare 
and  repose  of  society  and  the  protection  of  the  public  inter- 
ests. Accordingly  it  sometimes  happens,  that  the  reversal 
of  an  erroneous  ruling  would  prove  of  greater  evil  conse- 
quence than  to  suffer  it  to  remain.  It  becomes  then  a  matter 
of  policy  to  refuse  to  overrule  it.  Among  the  more  general 
reasons  for  this  refusal  are  the  importance  of  consistency 
and  stability  in  the  decisions,  and  the  uneasiness  and  uucer* 
tainty  which  changes  of  them  produce  in  the  public  mind; 
but  this  consideration  is  not  alone  of  overruling  weight,  for 
it  applies  to  all  decisions,  especially  of  Courts  of  last  resort, 
whether  they  create  or  do  not  create  rules  of  property;  and 
it  is  not  pretended  that,  as  to  these  last,  it  is  not  the  duty  of 
the  Court  to  reform  clear  and  admitted  error  in  a  previous 
decision.  The  reason  given  for  this  rule  of  siare  decisis  is, 
that  rights  vest  by  decisions  which  affirm  a  title  under  a 
given  state  of  facts,  and  therefore,  it  would  be  unjust  to 
deprive  a  party  of  property  acquired  under  such  circum- 
stances. This  rule,  unquestionably,  applies  to  cases  where 
particular  modes  have  been  declared  effectual  for  passing 
property,  and  where  technical  or  formal  objections  to  suck 
modes  are  interposed,  the  effect  of  which  objections  would 
be  to  make  a  mere  legal  claim  prevail  over  justice  and  right. 
But  it  is  not  so  clear  if  two  men  claim  property — one  under 
a  statute,  and  the  other  under  a  decision — that  the  man 
claiming  under  a  wrong  decision,  which  destroyed  the  good 
title  under  the  statute,  is  entitled,  as  a  matter  of  justice,  to 
the  property  as  against  the  first.  Again,  that  this  matter — 
the  vesting  of  a  right — is  not  the  conclusive  thing  which 
gives  effect  to  the  principle,  is  seen  in  the  fact  that  a  single 
decision  is  not  necessarily  or  usually  held  protected  by  this 
rule.  The  rule  itself  is  stated  in  vaguer  terms  than  almost 
any  other  principle  of  law.  It  is  thus  stated  by  Kent  (1 
Com.  476):  **  A  solemn  decision  upon  a  point  of  law,  arising 

in  any  given  case,  becomes  an  authority  in  a  like  case, 
[601]   because  it  is  the  highest  ^evidence  which  we  can  have 

of  the  law  applicable  to  the  subject,  and  the  Judges 
are  bound  to  follow  that  decision  so  long  as  it  stands  uni*e- 
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versed,  unless  it  can  be  shown  that  the  law  was  misunder- 
stood or  misapplied  in  that  particular  case.  If  a  decision 
has  been  made  upon  solemn  argument  and  mature  delibera- 
tion, the  presumption  is  in  favor  of  its  correctness,  and  the 
community  have  a  right  to  regard  it  as  a  just  declaration  or 
exposition  of  the  law,  and  to  regulate  their  actions  and  con- 
tracts by  it.  It  would,  therefore,  be  extremely  inconvenient 
to  the  public  if  precedents  were  not  duly  regarded  and  im- 
plicitly followed.  It  is  by  the  notoriety  and  stability  of  such 
rules  tliat  the  professional  men  can  give  safe  advice  to  those 
who  consult  them;  and  people  in  general  can  venture  with 
confidence  to  buy  and  trust,  and  to  deal  with  each  other.  If 
judicial  decisions  were  to  be  lightly  disregarded,  we  should 
disturb  and  unsettle  the  great  landmarks  of  property.  When 
a  rule  has  been  once  deliberately  adopted  and  declared,  it 
ought  not  to  be  disturbed,  unless  by  a  Court  of  appeal  or 
review,  and  never  by  the  same  Court,  except  for  very  cogent 
reasons,  and  upon  a  clear  manifestation  of  error;  and  if  the 
practice  were  otherwise,  it  would  be  leaving  us  in  a  state  of 
perplexing  uncertainty  as  to  the  law. " 

The  language  of  Sir  William  Jones  is  given,  which  reflects 
the  rigid  rule  of  the  old  English  Judges,  who  hold,  with  the 
utmost  strictness,  to  the  sacredness  of  precedents.  But  it 
may  be  doubted  whether  this  doctrine  is  ever  professed  now 
in  England.  The  Lord  Chancellor,  in  the  case  reported  in 
12  E.  L.  &  E.  1,  says:  "At  the  same  time,  I  should  venture 
to  state  to  your  Lordships  as  my  opinion,  that  although  you 
are  bound  by  your  own  decisions  as  much  as  any  Court  would 
be  bound,  so  that  you  could  not  reverse  your  own  decision 
in  a  particular  case,  yet  you  are  not  bound  by  any  rule  of 
law  which  you  could  lay  down,  if,  upon  a  subsequent  occa- 
sion, you  find  reason  to  differ  from  that  rule.  That  is  like 
every  Court  of  justice,  and  I  regard  this  as  a  Court  of  jus- 
tice: it  is  inherent  in  the  nature  of  every  Court  of  justice 
that  it  should  have  liberty  to  correct  any  error  into  which  it 
may  have  fallen."  The  strict  rule  was  certainly  not  very 
closely  followed  by  Lord  Mansfield,  the  founder  of  the  Com- 
mercial Law  of  England;    indeed,  the  splendid  eulogy  of 
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,  Burke  ascribes  to  him  rather  the  quality  and  successes  of  a 

i  hiwgiver  than  those  of  a  Judge. 

I  Chancellor  Keut  proceeds  to  qualify  this  doctrine  as  fol- 

!  lows:    "But  I  do  not  wish  to  be  understood  to  press  too 

i  .  strongly  the  doctrine  of  stare  decisis  when  I  recollect 

(  [602]   that  there  are  more  than  one  thousand  cases  *to  be 

pointed  out  in  the  English  and  American  books  of  re- 
ports which  have  been  overruled,  doubted,  or  limited  in  their 
application.  It  is  probable  that  the  records  of  many  of  the 
Courts  in  this  country  are  replete  with  hasty  and  crude  de- 
cisions; and  such  cases  ought  to  be  examined  without  fear, 
and  revised  without  reluctance,  rather  than  to  have  the  char- 
acter of  our  law  impaired,  and  the  beauty  and  harmony  of 
the  system  destroyed  by  the  perpetuity  of  the  error." 

Then  comes  this  siguificant  language:  ''Even  a  series  of 
decisions  is  not  always  conclusive  evidence  of  what  is  law; 
and  the  revision  of  a  decision  very  often  resolves  itself  into 
a  mere  question  of  expediency,  depending  upon  the  consid- 
eration of  the  importance  of  certainty  in  the  rule,  and  the 
extent  of  property  to  be  affected  by  a  change  of  it.  Lord 
Mansfield  frequently  observed  that  the  certainty  of  a  rule 
was  often  of  much  more  importance  in  mercantile  cases  than 
the  reason  of  it,  and  that  a  settled  rule  ought  to  be  observed 
for  the  sake  of  property;  and  yet,  perhaps,  no  English  Judge 
ever  made  greater  innovations  and  improvements  in  the  law, 
or  felt  himself  less  embarrassed  with  the  disposition  of  the 
elder  cases,  when  they  came  in  his  way  to  impede  the  opera- 
tion of  his  cultivated  judgment."  Lord  Kenyon,  his  suc- 
cessor, was  quite  as  unreserved  in  his  treatment  of  Lord 
Mansfield's  judgments  as  the  latter  was  of  those  of  his  pre- 
decessors. He  overruled  several  of  Lord  Mansfield's  de- 
cisions, on  the  ground  that  they  disturbed  the  landmarks  of 
property,  saying:  **I  cannot  legislate,  but  by  my  industry  I 
can  discover  what  my  predecessors  have  done,  and  I  will 
tread  in  their  footsteps."  This  learned  and  accomplished 
jurist  evidently  did  not  consider  that  stare  decisis  meant  an 
adherence  to  the  last  decision,  when  so  to  adhere  was  to 
desert  the  ancient  law. 
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The  High  Court;  of  Errors  and  Appeals  of  Mississippi,  in 
2  Smed.  &  M.  617,  overruled  a  former  decision  of  the  Su- 
preme Court  of  that  State.  The  decision  was  of  long  stand- 
ing, being  one  of  the  earliest  cases  in  that  Court  after  its 
organization.  The  question  was  that  of  the  rule  of  distribu- 
tion of  estates  of  deceased  persons  in  certain  cases — a  matter 
affecting  the  title  to  property.  The  Court  says:  "We  are 
fully  sensible  that  the  stability  of  jurisprudence  requires  an 
adherence  to  the  decisions  of  our  Courts.  If  solemn  judg- 
ments once  made  are  lightly  departed  from,  it  shakes  the 
public  confidence  in  the  law,  and  throws  doubt  and  distrust 
on  its  administration.  Yet  even  this  backwardness  to  in- 
terfere with  previous  adjudications  does  not  require  us  to 
shut  our  eyes  upon  all  improvements  in  the  science  of 
the  law,  or  ^require  us  to  be  stationary  while  all  [603] 
around  is  in  progression.  *  *  *  Perhaps  no  general 
rule  can  be  laid  down  on  the  subject.  The  circumstances  of 
each  particular  case,  the  extent  of  influence  upon  contracts 
and  interests  which  the  decisions  may  have  had;  whether  it 
may  be  only  doubtful,  or  clearly  against  principle;  whether 
sustained  by  some  authority,  or  opposed  to  all — these  are  all 
matters  to  be  judged  of  whenever  the  Court  is  called  on  to 
depart  from  a  prior  determination."  It  is  just  to  remark, 
that  no  Court  in  the  United  States  was  more  distinguished 
than  this  for  conservatism  and  impartiality. 

The  rule  as  laid  down  by  Chancellor  Kent,  in  the  first  ex- 
tract given  from  the  Commentaries,  is  almost  literally  taken 
from  16  Johns.  402. 

In  25  Ala.  201,  the  Supreme  Court  of  that  State  holds  that 
a  series  of  decisions  made  and  followed  up  from  the  earliest 
judicial  times  is  binding  upon  the  Judges,  but  says  that  if 
those  decisions  be  opposed  to  the  State  or  Federal  Constitu- 
tions, they  would  take  pleasure  in  discarding  them. 

Foxcroft  V.  Mallett,  4  How.  355,  was  a  case  affecting  the 
construction  of  a  grant  and  a  mortgage  under  it.  The  gene- 
ral question  of  the  title  had  been  passed  upon,  as  Mr. 
"Webster  contended,  and  rightly,  we  think,  in  a  series  of 
cases  in  the  Supreme  Court  of  Maine,  in  which  the  title  was 
affirmed.     The  case  was  thoroughly  argued,  the  appellant 
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contending  that  these  decisions  were  final  and  conclusive 
upon  the  Supreme  Court.  But  the  Supreme  Court  denied 
the  conclusion  urged,  not  upon  the  ground  that  the  objec- 
tion insisted  on — the  effecfc  of  the  mortgage  in  question — 
was  not  involved  in  these  previous  decisions,  but  that  the 
question  "  did  not  appear  to  have  been  agitated."  Mr.  Jus- 
tice Woodbury,  delivering  the  opinion,  used  this  language: 
**In  conclusion,  it  has  been  urged  against  the  judgment  we 
have  formed  in  favor  of  the  right  of  the  demandant,  that 
several  actions  have  been  tried  in  Maine,  where  his  .interests 
have  been  brought  in  question  as  to  the  premises,  and  de- 
cisions had  against  him;  and  that  such  local  adjudications  in 
respect  to  the  titles  to  real  estate  should  control  the  opinions 
of  this  Court.  (9  Cranch,  87;  2  Wheat.  316;  10  Id.  152;  12 
Id.  153;  2  Gal.  105.)  But  on  examining  the  particulars  of 
the  cases  cited  to  govern  this,  (3  Fair.  398;  4  Shep.  84,  88; 
14  Me.  51,)  it  will  be  seen  that  the  construction  of  the  mort- 
gage to  the  college,  in  respect  to  this  reservation  or  condi- 
tion, never  appears  to  have  been  agitated.  If  it  had  been, 
the  decision  would  be  entitled  to  high  respect;  though  it 
should  not  be  regarded  as  conclusive  on  the  mere 
[604]  construction  ^of  a  deed  as  to  matters  and  language 
belonging  to  the  common  law,  and  not  to  any  local 
statute."     (3  Sum.  136,  277.) 

This  last  sentence  is  certainly  very  suggestive  of  the  idea, 
that  the  Supreme  Court  did  not  consider*  the  doctrine  of 
stare  decisis  necessarily  to  arise  from  even  a  series  of  de— * 
cisions  affecting  the  very  titles  in  controversy. 

Equally  significant  is  the  case  in  the  same  Court — Lane  r. 
Tick  et  al.  This  case  involved  the  title  to  a  large  tract  of 
land  in  the  city  of  Vicksburg,  including  a  great  portion  of 
the  city  in  extent  and  value.  The  case  was  decided  at  the 
January  Term,  1845,  of  the  Supreme  Court  of  the  United 
States.  The  case  involved  and  went  off  upon  the  construc- 
tion of  the  will  of  one  N.  Yick;  the  plaintiff  claiming,  that 
by  the  will  the  daughters  of  the  testator  were  entitled  equally 
with  the  sons  to  the  land.  The  case  of  Vicks  v.  The  Mayor 
and  Aldermen  of  Yicksburg,  1  How.  Miss.  420,  involved  the 
construction  of  this  will,  not  as  the  leading  object  of  the 
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bill,  but  incidentally,  and  tbat  question  was  fully  argued  by 
the  counsel.  The  Judge  delivering  the  opinion,  m  noticing 
a  substantive  ground  of  the  complaint's  claims,  says:  *'It 
becomes  important  to  notice  and  construe  the  will."  .  *  *  * 
"The  whole  proceeding  was  based  upon  a  wrong  construc- 
tion of  the  will.  The  daughters  of  Vick  acquired  no  right 
by  devise  to  this  land  of  their  father;"  and  then  go  on  and 
decide  that  the  claim  of  the  bill,  on  the  ground  affected  by 
this  supposed  misconstruction  of  the  will,  cannot  be  main- 
tained. This  decision  was  made  in  1837.  The  case  in  3 
How.  U.  S.  B.  rested  entirely  upon  the  construction  of  this 
will;  and  the  plaintiff  contended  that  this  construction  by 
the  Supreme  Court  of  Mississippi  was  erroneous.  For  the 
defendants,  the  Vicks,  it  was  argued  that  the  construction  of 
the  Mississippi  Court  should  be  received  as  the  final  adjudi- 
cation of  the  matter.  Mr.  Justice  McLean  delivered  the 
opinion  of  the  Court.  He  said:  ''It  is  insisted  that  the 
construction  of  the  will  has  been  conclusively  settled  by  the 
Supreme  Court  of  Mississippi,  in  the  case  of  Vick  v.  The 
Mayor,  etc.,  of  Vicksburg,  1  How.  379. 

*'The  parties  in  that  case  were  not  the  same  as  those  now 
before  this  Court:  and  that  decision  does  not  affect  the  in- 
terests  of  the  complainants  here.  The  question  before  the 
Mississippi  Court  was,  whether  certain  grounds,  within  the 
town  plot,  had  been  dedicated  to  public  use.  The  construc- 
tion of  the  will  was  incidental  to  the  main  object  of  the  suit, 
and  of  course  was  not  binding  on  any  one  claiming 
under  the  *will.  With  the  greatest  respect,  it  may  be  [605] 
proper  to  say,  that  this  Court  do  not  follow  the  State- 
Courts  in  their  construction  of  a  will  or  any  other  instru- 
ment, as  they  do  in  the  construction  of  statutes. 

"  Where,  as  in  the  case  of  Jackson  v.  Chew,  12  Wheat.  167, 
the  construction  of  a  will  had  been  settled  by  the  highest 
Courts  of  the  State,  and  long  been  acquiesced  in  as  a  rule  of 
property,  this  Court  would  follow  it,  because  it  had  become 
a  rule  of  property.  The  construction  of  a  statute  by  the 
Supreme  Court  of  a  State  is  followed,  without  reference  to 
interests  it  may  affect,  or  the  parties  to  the  suit  in  which  its 
construction  was  involved.     But  the  mere  construction  of  a 
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will  bj  a  State  Court  does  not,  as  the  constructiou  of  a  stat- 
ute of  the  State,  constitute  a  rule  of  decision  for  the  Courts 
of  the  United  States."  Here,  for  seven  or  eight  years,  the 
decision  of  the  highest  Court  of  Mississippi  had  remained 
undisputed,  and  affected  the  title  to  many  hundreds  of  city 
lots;  and  yet  the  Supreme  Court  of  the  United  States  did 
not  consider  the  decision  as  constituting  a  rule  of  propertj 
within  the  principle  of  stare  decisis. 

In  Lion  v.  Burtiss,  20  Johns.  483,  Spencer,  C.  J.,  says 
"Stare  decisis  is  a  maxim  essential  to  the  security  oi  prop- 
erty. The  decisions  of  Courts  of  law  become  a  rule  for  the 
regulation  of  the  alienation  and  descent  of  real  estate;  and 
when  that  rule  has  been  sanctioned  and  adopted  in  our 
Courts,  it  ought  to  be  adhered  to,  unless  manifestly  wrong 
and  unjust." 

In  the  case  of  Jackson  v.  Chew,  12  Wheat.  168,  the  Sa« 
preme  Court  of  the  United  States  illustrates  what  it  means 
by  a  settled  course  of  adjudication,  at  least,  as  applied  to  the 
facts  there.  The  Court  says:  ''In  the  case  now  under  con- 
sideration there  have  been  two  decisions  in  the  highest 
Courts  of  law  in  the  State  upon  the  identical  question  now 
in  judgment,  and  which  were  in  conformity  to  a  settled 
course  of  adjudication  for  twenty  years  past." 

But  we  might  take  bolder  ground.  We  might  admit  that 
the  general  doctrine,  as  contended  for,  that  a  single  decision 
or  two  decisions  on  a  question  of  property  are  decisive  and 
conclusive,  as  a  general  rule,  however  flagrantly  erroneous 
those  decisions  were;  and  yet  hold  that  this  principle,  like 
all  general  rules,  has  and  must  have  its  exceptions.  It  would 
devolve  upon  us  then  to  show  that  to  this  rule  there  were 
exceptions,  and  next,  that  this  case  constitutes  one  of  them; 
and  we  should  feel  no  distrust  of  our  ability  to  maintain  this 
ground.  Let  us  suppose  a  case,  by  way  of  illustrating 
[606]  the  first  of  these  propositions :  ^Suppose  this  Court 
had  decided,  on  its  first  organization,  that  the  public 
lands  belonged  to  this  State,  and  that,  therefore,  the  patents 
of  the  General  Government  were  void.  The  United  States 
Courts,  of  course,  hold  a  contrary  doctrine.  Suppose  this 
decision  had  been  consistently  maintained  ever  since  the 
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existence  of  the  State  until  the  present  time,  when  the  que%* 
tion  came  up  for  review  again.  Would  we  be  bound,  and 
would  any  Court  be  bound,  its  predecessors  to  the  contrary 
notwithstanding,  to  hold  to  this  doctrine  as  the  permanent, 
unalterable  law  of  this  tribunal?  If  so,  it  must  be  held  to 
be  the  true  doctrine  for  all  time;  and  then,  it  not  being 
recognized  by  the  Federal  tribunals,  we  should  have  a  per- 
petual conflict  of  opinions  and  jurisdictions,  and  practical 
revolution  or  civil  war;  or,  at  least,  two  irreconcilable  sys- 
tems of  law  and  sets  of  rights  prevailing  in  the  State.  It 
may  be  said  that  this  is  an  extreme  case;  but  so,  as  we  shall 
show  in  the  sequel,  is  the  case  before  us.  But  the  purpose 
of  this  view  is  answered  by  the  establishment  of  the  point 
that^A^re  niai/he  an  exception  to  the  general  rule;  though 
we  are  very  far  from  conceding  that  this  case  is  within  the 
general  principle.  On  the  contrary,  we  think  we  have  shown 
that  it  is  clearly  excluded  from  its  operation. 

Nor  is  this  Court  without  example  in  this  very  respect. 
Early  in  its  judicial  history,  it  held  (Leese  v,  Clark,  3  Cal. 
18;  Vanderslice  v.  Hanks,  Id.  18)  that  a  Mexican  grant  with- 
out the  approval  of  the  Departmental  Assembly,  or  segrega- 
tion of  the  land  by  the  grantor,  passed  no  title  to  the  grantee 
upon  which  ejectment  could  be  maintained.  This  doctrine 
did  not  merely  touch  the  remedy:  it  related  to  the  character 
of  the  title.  The  early  cases  held  that  this  title  was  a  mere 
inchoate  claim  upon  the  bounty  or  favor  or  justice  of  the 
Government,  requiring  its  action  before  -a  legal  interest  in 
the  land  vested  in  the  grantee.  The  decision  remained  as 
the  doctrine  of  the  Court  for  several  years,  until  it  was  aban- 
doned in  1857  by  Chief  Justice  Murray  who  had  announced 
it;  and  it  was  afterwards  directly  overruled  by  this  Court  in 
1858.  Thus  for  a  series  of  years  was  a  principle  of  law  of 
real  estate,  going  to  the  very  foundation  of  titles,  held  and 
maintained,  and  afterwards  reversed  and  abandoned.  We 
need  say  nothing  of  the  case  of  Woodworth  v.  Fulton,  ex- 
pressly reaflirmed  in  Beynolds  v.  West,  and  the  subsequent 
cases  overruling  the  doctrine  in  that  case.  But  enough  to 
maintain  this  proposition  results  from  the  language  used  in 
announcing  the  rule  by  all  Judges  and  authors,  for  they  state 
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t}xQ  rule,  as  has  been  seen,  with  a  qualification  which  implies 

of  itself  an  exception. 
[607]  *And  apart  from  all  express  authority,  reason  must 
convince  us  that  no  such  inexorable  rule  could  exist. 
The  rule  itself  implies  that  the  doctrine  protected  by  stare 
deci&is  cannot  stand  of  itself.  But  it  is  a  solecism  to  say  that 
causes  should  be  tried  upon  wrong  principles — be  decided 
against  the  law — whether  it  be  for  the  purpose  of  justice  or 
not  so  to  decide  them.  The  law  is  not  so  false  to  itself  as  to 
require  its  own  periiianent  overthrow,  unless  the  subversion 
be  necessary  to  the  public  interests;  and  whether  it  be  so 
necessary  in  a  given  case  or  not,  is  for  the  Court  to  decide, 
as  a  matter  of  legal  discretion,  whenever  the  rule  is  invoked. 
For  as  this  rule  of  stare  decisis  is  avowedly  put  upon  the 
ground  of  policy,  we  cannot  conceive  that  the  application  of 
the  rule  could  be  rightly  so  made  as  to  overthrow  the  para- 
mount public  policy  of  deciding  causes  by  the  rules  of  the 
law,  when  thofee  rules  work  justice  and  do  equity  in  the 
major  part  of  the  cases  to  which  they  apply,  and  protect  the 
rights  of  the  many  against  the  claim  of  a  few. 

This  would  be  practically  the  working  of  wholesale  injus- 
tice and  the  destruction  of  legally  acquired  rights  of  prop- 
erty, under  cover  of  a  conservative  policy  formed  .to  protect 
such  rights  and  to  enforce  justice. 

This  case,  however,  is  not  within  the  rule  of  stare  decisis. 
This  will  be  seen  from  the  review  we  have  made  of  the  cases 
in  this  Court.  It  is  only  necessary  to  refer  to  the  citations 
we  have  made  at  such  length,  to  show  tlud  the  point  of  the  title 
to  this  property  under  Sheriff's  sale  lias  not  been  so  deJiuUivelf/ 
settled  as  to  luxve  worked  itself  into  t/ie  body  of  tJie  law  of  real 
estate  in  California.  The  question  of  the  conclusiveness  of 
adjudications  is  not  necessarily  dependent  upon  the  number 
of  them.  It  is  true  that  some  of  the  authorities  use  the 
terms  "a  series  of  decisions,"  an  "uninterrupted  series," 
"a  long  established  rule,"  and  the  like  expressions;  but  we 
apprehend  that  the  language  was  designed  to  imply  not 
solely  the  age  of  the  rule,  but  its  permanent,  settled,  stable 
character.  A  single  decision,  never  called  in  question,  but 
coubistently  acted  on  and  generally  acquiesced  in  for  a  great 
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many  years,  would  probably  fall  within  the  rule ;  while  seve- 
ral decisions,  like  those  of  Leese  v.  Clark  and  Woodworth  v. 
Fulton,  would  not.  We  must  give  force  to  these  qualifica- 
tions expressed  in  the  words  ** settled,"  *' acquiesced  in,*' 
and  the  like.  They  cannot  mean  **  settled"  by  the  mere  fact 
or  force  of  the  adjudications,  for  then  there  would  be  no  use 
for  these  terms — they  would  be  without  meaning,  for  every 
judgment  upon  a  title  would  upon  this  construction  settle 
the  law;  nor  is  the  **  acquiescence"  that  of  the  parties 
to  the  case,  for  *they  are  bound  to  acquiesce,  at  least  [008] 
to  submit.  The  meaning  is,  that  the  sense  of  the  pro- 
fession and  of  the  public  has  recognized  the  rule  as  fixed  and 
established — as  being  closed  to  further  debate,  and  that  con- 
veyancers and  intelligent  men  dealing  in  such  titles,  pass 
them  as  good  and  marketable;  that  the  property  is  considered 
and  treated  as  owned  under  the  title  in  question,  with  the  in- 
cidents of  ownership,  and  the  benefit  of  such  claim  to  the 
owner.  If  it  be  not  the  meaning  of  these  qualifying  terms 
to  convey  an  idea  of  this  condition  of  stability  and  repose,  it 
is  difficult  to  assign  a  meaning  to  them.  But  there  has  been 
no  acquiescence,  no  repose  to  these  titles.  The  question  has 
not  heeu  settled,  if  ** settled"  means  put  to  rest,  nor  has  it 
been  recognized  as  settled.  On  the  contrary,  the  whole  mat- 
ter has  been  in  perpetual  dispute,  controversy,  and  discussion. 
Bar  and  Bench  have  been  divided;  suits  brought  and  liti- 
gated at  every  step  and  in  all  Courts;  adverse  possessions 
held  and  maintained  by  those  who  contest  the  title;  contro- 
versies pending,  involving  the  same  principle  in  the  Federal 
Courts,  and  those  Courts  (as  in  the  case  involving  the  title 
to  land  in  the  old  pueblo  of  San  Jose)  decided  against  the 
Sheriff's  title,  the  title  of  the  city  herself  to  the  lands  dis- 
puted, and  this  question  still  pending  in  the  Supreme  Court 
of  the  United  States;  the  grounds  taken  in  the  Circuit  Court 
of  the  United  States  and  before  the  Land  Commission,  and 
those  assumed  here  as  to  the  general  title,  variant  and  clash- 
ing, and  the  doctrines  pronounced  by  our  own  Judges,  when 
affirming  the  title,  inharmonious  and  shifting.  Besides  all 
this,  the  city  of  San  Francisco,  by  ordinance,  practically  ig- 
nores the  title  here,  and  the  Legislature  validates,  so  far  as 
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it  can,  the  act  which  ignores  it.  And  then,  the  decisions  of 
this  Court  have  been  conflicting — "  interrupted" — in  ivhich 
event,  the  subseqaent  decision  has  diminished  weight.  For, 
as  observed  by  an  eminent  Judge,  "tlje  decisions  of  Courts 
are  not  tlie  law:  they  are  only  the  evidence  of  the  law;  and 
this  evidence  is  stronger  or  weaker  according  to  the  number 
and  uniformity  of  adjudications,  the  unanimity  or  dissension 
of  the  Judges,  the  solidity  of  the  reasons  on  which  the  de- 
cisions are  founded,  and  the  perspicuity  and  precision  with 
which  those  reasons  are  expressed."  Add  to  this,  '.hat  these 
are  public  and  notorious  facts,  and  that  the  original  Sheriff's 
deed,  as  held  in  Argenti  v.  The  City,  6  Cal.  677,  contained 
upon  its  face,  in  the  paltry  sum  paid  for  the  land,  a  caveat  to 
a  purchaser  of  all  defects  in  the  title  thus  deraigned. 

Moreover,  the  cases  relied  on  were  not  decided,  so 
f609]  far  as  the  point  *we  have  been  discussing  goes — the 
leviable  character  of  this  title — upon  "solemn  argu- 
ment and  mature  delibercUion;"  and  this  seems  to  be  one  of 
the  conditions  by  which  Chancellor  Kent  qualifies  the  eon- 
clusivo  olFect  of  the  adjudication.  This  consideration  be- 
comes the  more  important,  when  we  reflect  that  the  interests 
of  many  parties  and  of  other  communities  than  San  Fran- 
cisco are  involved;  and  their  rights  ought  not  ia  such  a  case 
to  bo  concluded  without  an  opportunity  to  be  heard,  or  when 
argument  had  not  been  made  by  others. 

It  may  be  remarked  that,  in  this  particular  case,  the  real 
plaintiflf  was  the  original  purchaser  at  the  Sherifl"s  sale,  in 
1851,  and  therefore,  no  equity  of  the  rule  of  stare  decisis  would 
apply  to  him,  whatever  his  technical  legal  right  to  claim  it. 

"  The  ruh  of  property,"  then,  is  not  necessarily  created  or 
shown  by  the  mere  decision,  or  two  or  three  decisions  of  a 
Court.  It  is  the  settled,  fixed,  stable  principle  regulating 
titles  and  the  estimate  of  their  validity  and  value  in  the 
minds  of  practical  men,  who  draw  their  conclusions  from 
judgments  which  have  been  commonly  acquiesced  iu  as 
settled  law,  or  the  general  titles  affirmed,  by  which  they  have 
passed  beyond  contention  and  dispute. 

Kor  is  the  loose  expression  "tliat  rights  /tare  vested"  under 
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this  phrase  be  meant  that  the  vesting  of  any  rights  under  a 
judgment — however  limited  in  extent  or  the  number  of  per- 
sons claiming — makes  the  principle  therein  asserted  irre- 
versible; for  probably  no  judgment  such  as  this  is  ever  with- 
out some  effect  on  the  transfer  of  property;  and  therefore,  if 
this  were  the  criterion,  e7'€ry  judgment  affirming  a  title  would 
be  protected.  Nor  is  there  either  principle  or  justice  in 
giving  to  the  smaller  right  or  interest  of  one,  however  ac- 
quired, a  protection  at  the  expense  of  the  larger  interest  of 
another,  or  of  many  others,  acquired  as  honestly.  It  is  not 
seen  how,  as  a  matter  of  abstract  justice,  it  can  be  held  that 
many  men  claiming,  under  a  statute  regularly  passed,  home- 
steads which  they  have  improved  at  a  large  expense,  confiding 
in  the  validity  of  the  statute,  should,  when  it  is  admitted — 
for  that  is  the  case  we  are  supposing — that  their  claims  were 
originally  good,  be  forced  to  surrender  them  to  enrich  a 
purchaser,  who  bought  relying  upon  a  wrong  decision  of  the 
Courts,  and  who  therefore  claims  to  be  protected  in  his 
purchase.  Why,  in  other  words,  the  claimant,  under  an 
erroneous  decision,  affirming  incorrectly  a  title,  should  be 
any  better  protected  than  many  claimants  under  a 
statute  *which  correctly  affirmed  the  title;  especially  [610] 
when  the  latter  was  for  years  in  possession  of  the 
premises,  and  so  held  at  the  time  the  purchaser  bought,  the 
purchaser  buying,  therefore,  with  notice  that  his  claim 
would  be  contested?  The  rule  of  stare  decisis  is  for  the  ben- 
efit of  bona  fde  purchasers  buying  since  the  establishment 
of  the  doctrine  or  rule;  and  to  give  the  benefit  of  the  rule  to 
them,  it  is  urged  that  we  must  establish  a  principle  which 
protects  the  present  plaintiff,  and  those  like  him,  represent- 
ing probably  no  inconsiderable  proportion  of  this  city  prop- 
erty. These  last  claimants,  it  is  not  pretended,  are  pro- 
tected by  any  equities  of  the  rule  of  stare  decisis;  for  they 
bought  before  these  decisions,  and  their  case  on  its  real 
intrinsic  merits  presents  the  naked  question  of  title.  The 
question  then  on  this  claim  of  justice — and  the  justice  here 
is  not  far  from  the  law  of  the  case — is  this:  Is  it  just  to  pro- 
tect all  claimants  of  this  property  under  execution  sales — 
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those  claimants  resting  for  title  upon  an  erroneous  decision — 
that  protection  to  be  afforded  by  taking  the  property  from 
the  possession  of  hundreds  who  rightly  claim  it  under  stat- 
ute, and  this  to  give  effect  to  a  rule  of  policy  which,  in  this 
way,  is  to  protect  those  who  bought  portions  of  this  prop- 
erty since  the  decision  in  Welsh  v.  Sullivan;  the  number  of 
whom  and  the  extent  of  whose  purchases  are  unknown?  Is 
not  the  answer,  that  it  is  not  policy  to  do  injustice  to  the 
majority  that  justice  may  be  done  to  the  smaller  number, 
and  this,  though  the  equities  of  the  smaller  number  were 
equal  per  capita  to  those  of  the  adverse  side?  But  how  is 
this  question  as  it  affects  the  city,  thus  summarily  deprived 
of  her  magnificent  endowment  in  favor  of  these  original 
vendees,  who  have  invested  in  the  speculation  but  a  trifling 
proportion  of  the  value  of  the  property  bought?  And  how 
would  it  be  with  other  pueblos  who  have  never  yet  had  an 
opportunity  to  be  heard  upon  the  question,  whether  their 
lands  have  passed  under  such  sales? 

We  are  here  led  to  the  observation,  that  it  is  not  pre- 
tended, at  least,  it  cannot  be  reasonably  contended,  that  this 
doctrine  of  stare  decisia  was  perfected — supposing  it  ever 
was — until  after  the  case  of  Welsh  v.  Sullivan,  in  July  or 
October,  1857.  The  Van  Ness  Ordinance  was  passed  in 
1855,  and  the  statute  confirming  it,  in  March,  1858.  The 
statute  confirmed  the  ordinance  from  its  passage,  and  the 
ordinance  gave  effect  to  a  possession  in  January,  1855.  Tlius 
the  claim  under  the  Van  Ness  Ordinance  had  its  inception, 

and  so  far  as  the  city  and  county  could  convey  the 
[611]   property  was  made  good,  in  1855.     If,  however,  *it 

needed  the  legislative  confirmation,  and  could  only 
take  effect  as  a  title  from  that  fact,  it  received  it  in  1858,  but 
a  few  months  after  Welsh  v,  Sullivan  was  decided.  So  this 
title  by  stare  decisis^  and  the  title  by  statute,  seem  to  have 
been  nearly  contemporaneous,  unless  indeed  the  statutory 
title  was,  by  relation,  anterior.  [But  when  Welsh  v.  Sulli- 
van settled  the  question,  in  the  sense  of  the  books,  if  it  ever 
has  done  so,  is  a  curious  inquiry,  into  which  we  do  not  pro- 
pose to  enter.]    The  cases  cited  seem  to  hold,  we  may  add 
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in  illnstration  of  some  of  these  views,  that  the  principle  of 
the  doctrine  of  stare  decisis  applies  as  well  to  the  words  of  a 
statute  as  to  a  decision.    (Dwarris  on  Stat.  704.) 

We  cannot  appreciate  the  force  of  the  argument  which 
ascribes  a  destructive  or  revolutionary  tendency  to  the  view 
just  presented.  We  have  endeavored  to  show  that  it  has 
the  sanction  of  authority  and  the  support  of  reason.  A  true 
conservatism  does  not  consist  in  the  maintenance  of  innova- 
tions upon  established  law,  when  the  general  effect  of  a 
restoration  of  the  law  is  wise  and  just.  We  only  destroy 
the  innovation,  and  in  doing  so  we  consei've  the  law.  And 
we  cannot  see  that,  under  the  circumstances  of  this  case,  we 
should  not  be  violating  our  duty  in  giving  perpetuity  to  an 
error,  as  much  as  if,  in  the  first  instance,  we  consciously 
committed  it. 

Again,  the  views  which  we  have  expressed  respecting  the 
rule  of  sfare  decisis  are  particularly  applicable  to  cases  de- 
cided in  this  Court  involving  questions  of  Spanish  and  Mex- 
ican law.  The  Bench  and  the  Bar  in  California,  generally, 
have  not  been  familiar  with  these  laws:  it  has  been  excee^d- 
ingly  diflScult  to  procure  copies  of  the  Mexican  statutes,  and 
sometimes  impossible  to  procure  the  works  of  the  most  dis- 
tinguished commentators  on  the  Spanish  civil  code.  And 
even  when  procured,  it  was  equally  difficult  to  obtain  correct 
translations  of  such  laws  and  of  the  works  of  such  law  writers. 
Add  to  this  the  fact  that  nearly  all  the  Mexican  orders,  laws, 
decrees,  etc.,  respecting  California,  are  still  in  manuscript, 
scattered  through  immense  masses  of  unarranged  archives, 
almost  inaccessible,  and  known,  even  imperfectly,  to  scarcely 
half  a  dozen  persons,  and  will  it  appear  surprising  that  errors 
have  been  committed  by  our  judiciary?  Must  we  persevere 
in  these  errors,  no  matter  how  great,  or  how  much  opposed 
to  justice  they  may  be,  even  after  new  lights,  new  author- 
ities, and  new  laws  are  brought  to  our  notice,  proving  these 
mistakes  beyond  a  doubt?  We  cannot  believe  that  any  Court 
would  sustain  such  a  doctrine  respecting  its  decisions. 

*In  illustration  of  these  views,  we  need  only  refer   [612] 
to  the  fact  that  this  same  embarrassment  has  been  felt 
by  other  Courts  coming  to  pass  upon  the  laws  and  usages  of 
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a  foreign  GtoTemment,  which  they  have  been  suddenly  called 
to  administer.  The  Supreme  Courts  of  the  United  States, 
and  of  Texas  especially,  have  experienced  this  difficulty,  and 
Lave  felt  bound  to  modify  their  first  rulings  and  decisions 
upon  important  questions  arising  under  Spanish  law,  by  the 
knowledge  obtained  after  further  investigation  and  research. 

We  are  not  insensible  to  the  eloquent  admonition  of  conu- 
sel  that  we  do  nothing  to  disturb  the  titles  to  real  estate  in 
San  Francisco.  We  have  no  disposition  to  disturb  them. 
So  far  as  is  consistent  with  the  law,  we^are  anxious  to  protect 
and  preserve  all  rights  of  property  in  that  large  and  growing 
city.  But  titles  must  rest  upon  some  better  and  more  stable 
babis  than  upon  an  erroneoas  judgment  of  this  Court.  We 
nphold  everything  decided  in  the  pasi  jurisprudence  which 
ve  think  not  plainly  erroneous. 

Nor  do  we  see  that  we  directly  or  indirectly  disturb  any 
title  heretofore  recognized,  unless  that  of  the  plaintiff  and 
those  in  the  same  category  with  him  be  an  exception.  But 
in  ignoring  this  claim,  we  settle  and  quiet  the  titles  of  the 
larger  number  now  in  possession  adversely.  The  last  remark 
brings  us  to  consider  the  effect  of  the  act  called  the  Yan  Ness 
Ordinance,  and  the  acts  of  the  Legislature  in  connectioa 
therewith. 

IS.  We  have  seen  that  the  title  of  this  property,  before 
the  treaty,  was  in  the  pneblo,  and  that  the  city  succeeded  to 
the  same  title,  clothed  substantially  with  the  same  trusts  or 
similar  trusts.  But  these  trusts  and  this  property  are  under 
the  political  domain  and  control  of  the  sovereign.  The  proi>- 
erty,  and  trusts,  and  corporations,  wero  manicipal,  and  there- 
fore subject,  as  political  institutions,  trusts,  and  property,  to 
the  superior  political  authority.  This  principle  has  been  as- 
serted by  the  Supreme  Court  of  the  United  States  in  the 
celebrated  Dartmouth  College  case,  4  Wheat.  660,  and  after- 
wards confirmed  in  10  How.  634;  also  held  in  13  Wend.  337; 
9  Cranch,  87;  see  also  1  Tucker's  Com.  454.  This  ordinance 
was  not  only  the  act  of  the  city — by  its  confirmation  by  the 
Legislature,  it  became  the  act  of  the  State.  Its  purpose  was 
to  quiet  titles  in  San  Francisco,  and  it  seems  justified  by  a 
policy  which,  if  too  generous,  yet  bears  some  analogy  to  the 
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laws  and  puri>oses  which  gave  existence 
pueblo.     The  ordinance  was  passed  bj 
Council  on  the  twentieth  of  June,  *1855 
firmed  by  that  body  on  the  twenty-seven 
ber  following,  and  was  also  confirmed  b 
the  eleventh  of  March,  1858.     The  firs! 
words:    **It  shall  be  the  duty  of  the  Ms 
proper  land  office  of   the  United  Stat€ 
price,  all  the  lands  above  the  natural  hig 
Bay  of  San  Francisco,  at  the  time  of  th< 
fornia  into  the  Union  as  a  State,  situatec 
ate  limits  of  the  city  of  San  Francisco,  t 
to  incorporate  said  city,  passed  April  151 
the  general  use,  benefit,  and  behoof  of  tl 
sessors  thereof,  according  to  their  respec 
"Sec.  2.    The  city  of  San  Francisco 
and  grants  all  the  right  and  claim  of  th 
within  the  corporate  limits  to  the  parties 
session  thereof,  by  themselves  or  tenant 
first  day  of  January,  A.  D.  1855,  and 
assigns  forever;  excepting  the  property 
property,  and  bounded  on  the  north  by 
west  by  Davis  street,  on  the  south  by  Saci 
on  the  east  by  the  water  lot  front;  and 
piece  or  parcel  of  land  situated  south,  eas 
water  lot  front  of  the  city  of  San  Franci 
by  an  act  of  the  Legislature  of  March  26tl 
vided  such  possession  has  been  continue! 
the  introduction  of  this  ordinance  in  the 
or,  if  interrupted  by  an  intruder,  or  trespi 
may  be,  recovered  by  legal  process;  and  it 
to  be  the  true  intent  and  meaning  of  th 
when  any  of  the  said  lands  have  been  g 
sessed  under  and  by  virtue  of  a  lease  or 
be  deemed  to  have  been  in  the  possession 
lessor  under  whom  they  were  so  occupied  ( 
vided,  that  all  persons  who  hold  titles  to 
limits  by  virtue  of  any  grant  made  by  ai 
Town  Council,  Alcalde,  or  Justice  of  the  P( 
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pueblo  of  San  Francisco,  before  the  seventh  day  of  July, 
1846";  or  grants  to  lots  of  lauds  lying  east  of  Larkin  street 
and  northeast  of  Johnson  street,  made  by  any  Ayuntamiento, 
Town  Council,  or  Alcalde  of  said  pueblo  since  that  date,  and 
before  the  incorporation  of  the  city  of  San  Francisco,  by  the 
State  of  California,  and  which  grant,  or  the  material  portion 
thereof,  was  registered  or  recorded  in  a  proper  book  of  record 
deposited  in  the  ofiGc©  or  custody  or  control  of  tho 
[G14]  Kecorder  of  the  county  of  San  Francisco,  *on  or 
before  the  third  day  of  April,  A.  D.  1850,  or  by  virtue 
of  any  conveyance  duly  made  by  the  Commissioners  of  the 
Funded  Debt  of  the  city  of  San  Francisco,  and  recorded  on 
on  before  the  first  day  of  January,  1855,  shall,  for  all  the 
purposes  contemplated  by  this  ordinance,  be  deemed  to  be 
the  possessors  of  tbe  land  so  granted,  although  the  said  lands 
may  be  in  the  actual  occupancy  of  persona  holding  the  same 
adverse  to  the  said  grantees. 

"Sec.  3.  The  patent  issued,  or  any  grant  made  by  the 
United  States  to  the  city,  shall  inure  to  the  several  use, 
benefit,  and  behoof  of  the  said  possessors,  their  heirs  and 
assigns,  mentioned  in  the  preceding  section,  as  fully  and 
effectually,  to  all  intents  and  purposes,  ae  if  it  were  issued 
or  made  directly  to  them  individually  and  by  name." 

Tlio  second  section  of  the  Act  of  1858  following,  is  in 
these  words: 

"That  the  grant  or  relinquishment  of  title  made  by  the 
said  city  in  favor  of  the  several  possessors,  by  sections  two 
and  three  of  the  ordinance  first  above  recited,  shall  take 
effect  as  fully  and  completely,  for  the  purpose  of  transferring 
the  city's  interest,  and  for  all  other  purposes  whatsoever,  as 
if  deeds  of  release  and  quit  claim  had  been  duly  executed  and 
delivered  to  and  in  favor  of  them  individually  and  by  name; 
and  no  further  conveyance  or  other  act  shall  be  necessary 
to  invest  the  said  possessors  with  all  the  interest,  title,  right, 
benefits,  and  advantages  which  the  said  o^der  or  ordinances 
intend  or  purport  to  transfer  or  convey,  according  to  the 
true  intent  and  meaning  thereof;  provided,  that  nothing  in 
this  act  shall  be  so  construed  as  to  release  the  city  of  San 
Francisco,  or  city  and  county  of  San  Francisco,  from  the 
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ment  or  the  new,  the  subject  of  seizure  aud  sale  under  exe- 
cution. 

Sixth — That  this  property  and  these  trusts  were  public 
and  muuicipal  in  their  uaturc,  and  were  within  the  control 
and  supervision  of  the  State  bovereignty,  and  that  the  Federal 
Oovemment  had  no  3uch  control  or  supervision. 

Seventh — That  the  act  of  the  State  Legislature  of  March, 
1858,  confirming  the  so-called  Van  Ness  Ordinance,  was  a 
legal  and  proper  exercise  of  this  sovereign  power;  and  that 
this  act  gave  full  effect  to  the  provisions  of  that  Ordinance, 
and  vests  in  the  possessors  therein  described,  as  against 
said  city  and  State,  a  title  to  the  lands  in  said  Ordinance 
mentioned. 

Eighth — That  the  city  of  San  Francisco  holds  the  munici- 
pal lands  of  the  pneblo,  not  legally  disposed  of  as  herein- 
before explained;  and  that  her  title  is  wholly  unaffected  by 
Sheriff's  sales  under  execution  against  her,  so  far  as  those 
sales  touch  or  affect  the  aforesaid  pueblo  lands. 


Francisco  have  been  so  nnmindful  of  tlieir  interesta  as  to 
disregard  the  previous  decisions  of  this  Court,  and  relj  for 
tbe  protection  of  their  rights  npon  a  change  in  the  opinion 
of  the  Judges,  or  in  the  organizatioti  of  the  Court.  It  is 
safe  to  assume  that  these  decisions  have  been  generally 
acquiesced  in,  and  have  been  accepted  and  acted  upon  by 
the  people  of  that  city  as  the  paramount  law  and  rule  of 
property.  Titles  emanating  from  the  city  must  have  become 
the  subject  of  trade  and  commerce,  and  under  tho  influence 
and  upon  tbe  faith  of  these  decisions,  large  sums  of  money 
must  have  been  expended  in  the  acquisitioa  of  these  titles. 
In  point  of  fact,  vie  know  that  these  expenditures  have  been 
made,  not  only  as  investments,  and  for  purposes  of  specula- 
tion, but  whenever  it  could  be  done  by  the  actual  possessors 
of  property,  for  the  purpose  of  protecting  their  possessions. 
If  under  these  circumstances  the  doctrine  of  stare  decisis  has 
no  application,  I  think  it  would  be  difficult  to  state  a  case  in 
which  that  doctrine  could  be  properly  invoked. 

I  shall  present,  as  briefly  as  possible,  the  reasons  which 
control  my  opinion  upon  this  subject,  and  it  is  necessary  in 
the  first  place  io  refer  to  the  decisions  of  this  Court.  In 
Smith  V.  Morse,  2  Cal.  524,  the  controversy  related  to  prop- 
erty situated,  with  reference  to  the  title,  similarly  to  that  in 
dispute  in  this  case.  It  was  considered  unnecessary  to  pass 
upon  the  question  of  title,  hut  it  was  held  that  if  the  prop- 
erty belonged  to  the  city  it  was  subject  to  levy  and  sale.  In 
Cohas  V.  Baisin,  3  Cal.  443,  it  was  held  that  the  pueblo  of 
San  Francisco,  to  the  rights  of  which  the  city  had  succeeded, 
was  vested,  by  the  laws  of  Mexico,  with  title  to  all  the  land 
within  the  limits  of  the  pueblo.  The  conclusion  of  the 
Court,  as  announced  in  the  opinion  of  Mr.  Justice  Heyden- 
feldt,  was;  "That  before  the  military  occupation  of  Cali- 
fornia by  the  army  of  the  United  States,  San  Francisco 
[|6I8j  was  a  Mexican  ^pueblo  or  municipal  corporation,  and 
was  invested  with  title  to  the  land  within  her  bound- 
aries." The  opinion  of  Chief  Justice  Murray  was  never 
published,  and  the  consequence  is  that  the  opinion  of  Judge 
Heydenfeldt  has  always  been  regarded  as  the  unanimous 
opinion  of  the  Court.    There  is,  however,  no  conflict  in  the 


and  traDsferriDg  property  from  one  man  to  another.  TTpoa 
the  fuJth  of  an  establislied  rule,  and  the  acquiescence  of 
judges  and  of  the  whole  nation  in  it,  property  to  the  amount 
of  millions  may  depend.  The  Judges  now,  as  their  prede- 
cessors have  alwaya  done,  bow  down  to  the  rule  piv  saliite 
popidi,  which  ia  the  Supreme  law  of  every  community." 
(Wilm.  Notes,  312.)  "It  ia  for  such  reasons,"  says  Mr. 
Oreenleaf,  "that  judges  have  deemed  themselves  bound  to 
adhere  to  the  rules  of  the  law  of  real  property,  with  a  close- 
ness sometimes  bordering  upon  servili^,  but  in  truth,  dic- 
tated by  sound  wisdom."  (Greenl,  Cruise  on  Beal  Property, 
543.)     "The  alteriog  settled  rules  concerning  property  is 

the  most  dangerous  way  of  removing  landmarks." 
[621]   (Parker,  0.  J.,  *in  Goodright  v.  Wright,  1  P.  Wm. 

399,}  "ITy  opinion  is,"  says  Lord  Chancellor  Mac- 
clesfield, iu  Wagstaff  v.  Wagstaff,  2  P.  "Wm.  258,  "never  to 
shake  any  settled  resolutions  touching  property  or  the  title 
to  land,  it  being  for  the  common  good  that  these  should  be 
certain  find  known,  however  ill  grounded  the  first  resolution 
might  be."  The  same  view  was  expressed  by  Mr.  Justice 
Wilmot,  in  Eobison  v.  Bland,  1  W.  Bl.  264.  "There  ia  no 
mischief,"  said  Lord  Mansfield,  in  Eice  v.  Shute,  2  "VV.  BL 
696,  "that  attends  setting  aside  rules  of  practice,  when 
erroneous,  though  in  rules  of  property  it  ia  otherwise." 
And  again,  in  Hodgson  v.  Ambrose,  1  Doug.  341,  he  said : 
"The  great  object,  in  questions  of  property,  ia  certainty; 
and  if  an  erroneous  or  haaty  determination  has  got  into 
practice,  there  is  more  benefit  to  be  derived  from  adhering 
to  it  than  if  it  were  to  be  overturned."  Lord  Camden,  in 
Morecock  v.  Dickens,  Ambl.  678,  speaking  of  the  English 
rule,  that  the  registration  of  a  deed  is  notice  of  its  contents, 
said,  that  if  it  were  a  new  case,  he  should  have  his  doubts, 
but  the  point  was  settled  by  a  previous  decision,  and  much 
property  had  been  settled,  and  many  conveyances  made  upon 
the  strength  of  it.  "A  thousand  neglects  to  search,"  added 
he,  "  have  been  occasioned  by  that  determination,  and  I 
cannot  therefore  take  upon  me  to  alter  it."  In  Otley  v. 
Manning,  9  East,  59,  Lord  EUenborough  expressed  a  similar 
opinion,  saying;   "It  ia  no  new  thing  for  the  Court  to  hold 
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argument  of  the  respondent  if  he  maintained  that  this  act  of 
the  Legislature  was  inoperative,  since  the  only  effect  of  this 
conclusion  would  be  to  show  that  the  property  was  that  of 
the  city,  and  not  of  the  claimants  under  the  ordinance.  But 
we  are  by  no  means  convinced  that  the  mere  order — ^if  it 
were  properly  before  us — of  the  Board  of  Supervisors  (ap- 
pended to  the  petition,  and  of  date  March  2, 1858)  destroyed 
the  power  of  the  Legislature  to  give  effect  to  the  provisions 
of  the  previous  ordinances  of  the  city.  (See  3  How.  550;  9 
How.  184,  in  addition  to  the  cases  cited  in  the  opinion.) 
And  this,  even  if  the  Board  of  Supervisors,  under  the  strin- 
gent and  restrictive  provisions  of  the  Consolidation  Bill, 
had  authority  to  act  upon  the  subject.  (But  see  sees.  67-74 
of  the  act.)  It  would  be  difficult  to  show  that  if  the  Legis- 
lature has  the  acknowledged  power  of  repealing  the  charter 
of  a  municipal  corporation,  the  effect  of  which  repeal  would 
be  to  cause  the  whole  property  held  for  public  use  to  revert 
to  the  State,  why  it  would  not  have  power  to  give  effect  to 
an  ordinance  disposing  of  portions  of  it  on  a  professed  con- 
sideration, when  such  ordinance  had  been  partially  executed 
and  continued  in  force  for  a  number  of  years,  and  probably 
important  rights  had  vested  under  it. 

However,  it  is  unnecessary  to  consider  the  point  farther, 
for  upon  the  concession — which  we  are  far  from  making — 
that  this  act  of  the  Board  of  Supervisors  was  effectual  to 
defeat  the  rights  claimed  to  have  vested  under  the  Ordinance 
of  1855,  the  respondent  cannot  maintain  his  action  to  recover 
the  premises  in  controversy. 

Petition  denied. 
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NOTES  AND  COMMENTS. 


NOTE    1. 


flRAirra  OF  lAHB  Bt  oovEBNORs  wnaiN  the  limits  of  PUEiiLoa. 

Tho  fotlowliig  l>  ft  list  or  tbo  snstB,  uid  pntended  gnata.  Dude  bj  Orrrcmon,  witblo,  or 
jNtttiy  wlllilii,  thB  UniU  of  the  pueblo  ot  San  Frsnclaco: 

HoTBmber  3r>th,  183S.  OoTenmr  Onlieirei  to  F.  OiiBmroi  foop  bnodnd  titm  north  of 
the  MluloD,  bdJ  on  the  Terb*  Buoui  toul. 

Mw  2l8l,  la  ,0,  Qumrnor  AlTindu  to  8.  Vallejo  uid  J.  P.  I««a:  two  hundred  bj  on* 
hunUn?d  Tons  DD  the  poLnt  of  the  "dLBomhmrcftderode  YerbaBuen*." 

Octubur  lUtb,  1839.  Ouvcmor  Jhni'no  to  J-  C-  BctdaI;  one  sqiun  li>«g^ic,  being  "  Rlncon 
do  Sstluu  y  Potrcro  Tfulo."  It  iilll  be  seen,  by  m  eiamlmtlDn  of  the  irchiTi  a,  that  Bcmsl 
•ppUod  tor  ■  gnnt  uf  lbl«  land,  ind  "  L»  Vlsltacton,"  on  the  socond  or  NoTcnibiip,  1«31,  twj 

On  tlio  second  ot  Jtatarj.  183S.  Ouverooc  Fi![ucro»  doimia!  on  Ihla  pctlUon  u  tolloBB! 

"  Aa  it  mppOftiB,  trom  the  preceding  reporta,  that  the  land  aaked  tor  by  Joat-'  Comtllo  Der- 
nal  la  of  the  property  of  the  pueblo  ot  Ban  Fnuipiaco  do  Aosle,  to  vhiob  It  aiTri^a  aa  'jiilat 

propitiiadj  but 

When  the  same  party  a^ln  applied,  la  ISSV,  for  tbla  grant,  the  antborltles  of  tho  puebl 
and  tbe  pEtson  In  charge  of  the  Ulaaion.  wero  consulted,  and  both  gave  their  wHtten  coi 
«cDt  to  the  grant.    Only  a  email  portlDa  ot  the  grant  fallH  vltbin  the  popblo  lliultn. 

Mtoa."  -■  at  the  eaten)  and  embarcadero  of  the  etMiMlon  of  Sau  Pranciaco." 
February  Mth,  1843.    Qovernor  Mlchullorcna  to  J.  Y.  Llmantoui;   funr  Bqu»rn  1-agae 

covering  tho  taj-geat  purtion  ot  tho  landj  of  tbe  pneblo  of  Ban  Frandaco.    Thle  cl&lm  hi 

been  rejecfed  on  the  grennd  ot  fraud. 
May  lat,  1811.    OovemorMlcheltorena  toF.andB,  Hani;  ooA'baU  league,  called  "Folral 

Dei^emberXId.  ISIS.  OovernoT  Pico  to  J.  J.  Noe;  one  aquare  league.  The  petition  In  th 
cue  una  Ttturrul  to  the  municipal  officer  of  3*n  FnuiciHco  tor  report,  ud  the  gnat  madoQ 

February  lath,  18111,  QoTemor  Pico  to  Siallllan:  three  square  Ingnea.  Tbla  grant 
beDudi'd  uD  tho  north  by  Verba  Duena;  aorthGutt  Ijy  Iho  Preildio  of  Ban  Frandaco;  west  t 
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NOTE    3. 

AN  ACT  ooTiceming  the  City  of  San  Frandsoo,  and  to  ratify  and  cor^ftrm  certain 

Ordinances  of  the  Common  Council  of  said  cUy, 

[ApproYod  March  11, 1858.] 

The  People  of  the  SUAe  of  Calif  ontia,  repreunted  in  Senate  and  Auemblyt  do  enad  as  foamov 

BscTioM  1.  Whfrtoi^  The  Common  Conncil  of  the  city  of  San  FranciBco  inBBed  an  ordi- 
nance approved  by  the  Mayor  on  the  twentieth  day  of  Jane,  A.  D.  ono  thousand  eight  hoxk- 
dred  and  fifty-flve,  which  ordinance  is  In  the  words  and  figures  following,  to  wit: 

Number  eight  hundred  and  twenty*two— Ordinance  for  the  settlement  and  quieting  of  the 
land  titles  in  the  city  of  San  Ftandsco 

The  People  of  the  city  of  San  Prancieoo  do  ordain  at  foUowv 

Seciiox  1.  It  shall  be  the  duty  of  the  Mayor  to  enter,  at  the  proper  land  office  of  the 
tTnited  States,  at  the  minimum  price,  all  the  lands  above  the  natural  high-water  muk  of  the 
bay  of  San  Francisco,  at  the  time  of  the  admission  of  California  into  the  Union  as  a  State, 
situated  within  the  corporate  limits  of  the  city  of  San  Francisco,  as  defined  in  the  act  to  in- 
corporate said  city,  passed  April  fifteenth,  one  thousand  eight  hundred  and  fifty-one,  in  trust 
for  the  seTcral  use,  benefit,  and  behoof  of  the  oocupants  or  possessors  thereof,  according  to 
their  respective  interests. 

Seo.  2.  The  city  of  San  Francisco  hereby  relinquifihee  and  grants  all  the  right  and  claim 
of  the  city  to  the  lands  within  the  corporate  limits,  to  the  parties  In  the  actual  possession 
thereof,  by  themselves  or  tenants,  on  or  before  the  first  day  of  January,  A.  D.  one  thousand 
eight  hundred  and  fifty-five,  and  to  their  heirs  and  assigns  forever;  excepting  the  property 
known  as  the  slip  property,  and  bounded  on  the  north  by  Clay  street,  on  the  west  by  Davis 
street,  on  the  south  by  Sacramento  street,  and  on  the  east  by  the  water-lot  front.  And  ex- 
cepting, also,  any  piece  or  parcel  of  land  situated  south,  east,  or  north  of  the  water-lot  ftont 
of  the  city  of  San  Francisco,  as  established  by  an  act  of  the  Legislature  of  March  twenty- 
sixth,  A.  D.  ono  thousand  eight  himdrod  and  fifty-one:  Provided^  such  possession  has  been 
continued  up  to  the  time  of  the  introduction  of  this  ordinance  in  the  Common  Council;  or, 
if  interrupted  by  an  intruder,  or  trespasser,  has  been,  or  may  be,  recovered  by  legal  i>rocess; 
and  it  is  hereby  declared  to  be  the  true  intent  and  meaning  of  this  ordinance,  that  when  any 
of  the  said  lands  have  been  occupied  and  possessed  under  and  by  virtue  of  a  lease  or  demise, 
they  shall  be  deemed  to  have  been  in  the  possession  of  the  landlord  or  lessor  under  whom 
they  were  so  occupied  or  possessed:  Provided,  that  all  persons  who  hold  title  to  lands  within 
said  limits  by  virtue  of  any  grant  made  by  any  Ayuntamiento,  Town  Council,  Alcalde,  or  Jus- 
tice of  the  Peace  of  the  former  pueblo  of  San  Francisco,  before  the  seventh  day  of  July,  one 
thousand  eight  hundred  and  forty-six;  or  grants  to  lots  of  land  lying  east  of  Larkin  street 
and  northeast  of  Johnson  street,  made  by  any  Ayuntamiento,  Town  Council,  or  Alcalde  of 
•aid  pueblo,  since  that  date,  and  before  the  Incorporation  of  the  city  of  San  Franci.sco  by  the 
State  of  California;  and  which  grant,  or  the  material  portion  thereof,  was  registered  or  re- 
corded in  a  proper  book  of  record  deposited  in  the  office,  or  custody,  or  control  of  the 
recorder  of  the  county  of  San  Francisco,  on  or  before  the  third  day  of  April.  A.  D.  one  thou- 
sand eight  hundred  and  fifty;  or  by  virtue  of  any  conveyance  duly  made  by  the  Commis- 
sioners of  the  Funded  Debt  of  the  city  of  San  Francisco,  and  recorded  on  or  before  the  first 
day  of  January,  one  thousand  eight  hundred  and  fifty-five,  shall,  for  all  the  purposes  con- 
templated by  this  ordinance,  be  deemed  to  be  the  possessors  of  the  land  so  granted,  although 
the  said  lands  may  be  in  the  actual  occupancy  of  persons  holding  the  same  adverse  to  the 
said  grantees. 

Sec  3.  The  patent  issued,  or  any  grant  made  by  the  United  States  to  the  city,  shall  inure 
to  the  several  use,  benefit,  and  behoof  of  the  said  ]x>S8essors,  their  heirs  and  assigns,  men- 
tioned in  the  preceding  section,  as  fully  and  effectually,  to  all  intents  and  purposes,  as  if  it 
were  issued  or  made  directly  to  them  individually  and  by  name. 

Sec.  4.  The  city,  however,  as  a  consideration  annexed  to  the  next  two  preceding  sections, 
reserves  to  itself  all  the  lots  which  it  now  occupies,  or  has  already  set  apart  for  publlo 
squupes,  streets,  and  sites  for  school-houses,  city  hull,  and  other  buildings  belonging  to  the 
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corporation;  and  also  such  lota  and  lands  as  may  "be  selected  and  reserved  for  streeta  and 
other  public  purposes,  under  the  provifuons  of  the  next  succeeding  sections. 

Beg.  5.  The  city  shall  huvo  the  right  to  x)roceed  to  lay  out  and  open  streets,  as  soon  aa  the 
corporation  may  deem  it  expedient,  in  that  part  of  the  city  vest  of  Larkin  street  and  souths 
vest  of  Johnbon  street,  and  reserves  the  right  to  take  i)os8e6sion  of  such  lands  as  it  may  bo 
necessary  to  occupy  for  that  purpose,  without  comi>en8ation;  and  to  assess,  in  the  manner 
provided  by  the  present  or  any  existing  charter  of  the  city,  upon  the  lands  bounded  on  auch 
streets,  the  vhole  expense  of  laying  out,  oi>ening,  grading,  uid  constructing  tho  some;  and 
payment  of  the  costs  of  said  improvements  shall  be  deemed  a  charge  upon  the  lands  men* 
tioncd  in  this  section,  to  vhich  the  city  of  San  Francisco  relinquishes  her  right  and  title  by 
the  second  and  third  sections  of  this  ordinance. 

Sec.  G.  The  city  shall  also  have  the  right  to  select  and  set  apart,  from  the  laods  vest  of 
Larkin  street,  and  southwest  of  Johnson  street,  as  many  lots,  not  exceeding  one  himdred  and 
thirty*bcvcn  and  a  half  feet  square  each,  aa  the  Mayor  and  Common  Council  may,  by  ordi- 
nance, determine  to  bo  necessary  for  sites  for  school^houses,  hospitals,  fire-engine  huuses, 
and  other  public  establishments  necessary  and  proper  for  the  use  of  the  coriraration;  and 
may  l&y  out  and  reserve  upon  the  said  lands,  at  convenient  and  suitable  points  and  dis» 
tjnces,  public  squares,  which  shall  not  embrace  more  than  one  block,  corrcsi)ocuing  in  size 
to  the  adjoining  blocks:  Provided,  that  the  selection  shall  be  made  within  six  months  from 
the  time  of  the  passage  of  this  ordinance;  and  that  the  city  shall  not,  without  due  compcn- 
sation,  occupy,  for  the  purposes  mentioned  in  this  section,  after  the  laying  out  of  the  streets 
aforesaid,  more  than  onotwentieth  part  of  the  land  in  possession  of  any  one  iMnrson;  and 
that  such  possessor  shall  voluntarily  assent  thereto;  or,  refusing  to  do  so,  shall  not  bo  en- 
titled to  the  benefit  of  any  concession  contained  in  the  second  and  third  sections  of  thi« 
ordinance. 

S£0.  7.  The  lots  and  lands  reserved  for  the  use  of  the  corporation,  imder  the  provisions 
of  the  next  preceding  section,  shall  be  selected  in  localities  likely  to  bo  most  convenient  and 
suitable  for  their  respective  uses,  and  in  such  proportion  to  the  quantity  in  the  possession  of 
the  respective  occupants  as  to  make  the  api>ortionment  as  nearly  equal  as  ciicimistauoe«s 
will  admit. 

Beg.  8.  The  sele^ion  of  said  lands  and  lota  shall  be  made  by  a  commiflsion,  to  coniist  of 
three  persons,  who  shall  be  chosen  by  the  Common  Council,  in  Joint  convention,  who  ahaU 
report  the  same  to  the  Common  Council  for  its  approval;  and  upon  such  approval,  deeds  of 
release  to  the  corporation  for  the  lands  thus  selected  shall  bo  executed,  acknowledged,  and 
reconled,  in  which  deeds  shall  bo  specified  the  uses  for  which  they  are  granted,  n^served, 
and  set  apart,  respectively. 

S£c.  9.  Although  the  city  hereby  renounces  in  favor  of  the  actual  posseesors,  in  accord- 
ance with  the  provisions  of  section  second,  any  right  or  claim  of  its  own,  nothing  in  this 
ordinance  is  intended  to  prejudice  any  other  outstanding  title  to  the  said  lauds  adverse  to 
tho  said  possessors. 

Sec.  10.  •  Application  shall  be  made  to  the  Legislature  to  confirm  and  ratify  this  ordinance, 
and  to  Congress  to  relinquish  all  the  right  and  title  of  the  United  States  to  the  said  lands, 
for  the  uses  and  purposes  hereinbefore  specified. 

Sec.  11.  Nothing  contained  in  this  ordinance  shall  be  construed  to  prevent  the  city  from 
continuing  to  prosecute,  to  a  final  determination,  her  claim  now  i)onding  before  tho  United 
States  Luid  Commiaaion,  for  pueblo  lands,  for  the  several  use,  benefit,  and  behoof  of  the  said 
possessors  mentioned  in  section  two,  as  to  the  lands  by  them  so  possessed,  and  for  the  proper 
use,  benefit,  and  behoof  of  the  corporation  as  to  all  other  lands  not  hereinbefore  released 
and  confirmed  to  tho  said  possessors. 

Beo.  12.  That  all  ordinxmces,  or  parts  of  ordinances,  coniUctlng  with  this  ordinance,  or 
any  of  its  provisions,  be  and  the  same  are  hereby  repealed. 

[Approved,  June  twentieth,  one  thousand  eight  hundred  and  flfty-flye.    S.  P.  Wesb,  Mayor.] 

And  iBhareatt  the  said  Common  Council  passed  another  ordinance,  ajJinroved  by  the  Mayor 
of  said  city,  September  twenty-seventh,  A.  D.  one  thousand  eight  hundred  and  fifty-five* 
which  last  mentioned  ordinance  is  in  the  words  and  figures  following,  to  wit: 

llmnber  eight  hundred  and  forty-five. — Ordinance  providing  for  selecting  and  designating 
public  squares  and  reservations  for  hospitals,  fire-engines,  and  school  purposes,  and  foe 
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■dopting  the  plan  of  Btnfte  In  (ho  western  uid  BontbWMteni  portlan  of  the  cit;.  kcorI- 
fsg  to  the  proTWoDS  of  ordlainco  number  eight  hUBdnd  uiJ  Ivreuty-lwo,  uid  contlrina. 
*or7  of  Bald  ordinuive  Douibiir  eLghl  hiuidivd  add  twenty -two. 
ni  Penpii  it/ac<ityi>fSm  Fnariini  do  onlaiH  oi  /tllam.- 

,  SEcnoHl.  rmler  and  by  lirtne  of  the  prorlBloiu  of  the  ordliuDce  of  tha  CoirniDD  Conn- 
cU.  number  elsbl  hundred  and  ltrenl7-two,  entitled  "  ma  ordloancs  fur  the  eettletncDt  uid 
quieting  of  land  titlee  la  Iho  ellj  of  Bui  Flmcla™,  approwd  Junu  Iwentiolh,  ono  thoueand 
FJcht  tiuDdrpd  and  fifly-DTe,"  (he  Board  of  Aldeimen  and  Board  of  AEslelant  Aldcnuen  shall 
DiKtln  Joint  canTonilon.  at  thrlc  next  regular  oKetlag  atler  Uie  pasaage  ol  thie  ordliianCB, 
and  proceed  lo  elect  Uiri»  commlealooers,  who  hhati  have  the  powers,  and  proceed  lo  dia- 
cbargo  the  duties  apeclOed  In  aection  eight  of  said  ordinance  number  eight  htmdred  and 

8tc-  3.  It  shall  be  the  duty  of  the  Citj  Surrejor,  acting  iQ  conJonctEoa  wtth  the  aald  con;- 
mlBaloners,  and  with  (heir  concnnenco,  to  famish,  by  way  of  recommendation  to  the  Com- 
mon CoQIitll,  within  one  month  from  the  date  of  Ibtlr  appolntinent.  a  plan  for  the  lacillou 

nid  ordinnaco  nambcr  eiglil  himdred  and  twenly-two;  Prmiidtd,  that  the  eompcnsailon  of 
•aid  canunleHloneni  Ehall  not  eicecd  tlio  sum  of  ono  hundred  doUars  cmch,  payable  when  lb« 
CODiDioD  Council  mar  legEtlty  make  an  approprlallon  llK'refor. 

cedinK  HtiTtioo  one,  is  hercbr  rfr^rdalned,  lattQed,  and  ctrnGriDCd  In  all  (ta  parte- 
[ApproTed.  September  twentj-BCTenth,  one  thoiL«md  eight  hundred  and  Itftj-flvo, 

And  whfreai,  la  pursiiuiee  of  tbe  atoreald  ntdloances,  conunlsalonen  were  ippolnled  by 
the  Common  CohocII.  who.  In  conjunction  wlih  th.-  City  Surreyor  of  aald  eltj,  agretd  npoo 
and  reported,  toe  Iho  approval  of  the  Common  Council,  a  pliiu  for  tho  loealton  of  streets, 


etfect  Biifiilly  md  complotely,  fgr  the  purpoBB  gf  Irujeterrlng  tha  cltyi  Interest,  nod  tor  aU 
other  r«ri"«™ '*''*'"™Tpr,  M  H  deeds  o{  nilenBO  uicl  qoll-clilm  liad  bctn  duly  riecuted  ud 

VttHT  act  etaaU  be  ucceMkr;  to  liiveBt  the  Aald  po»DHors  with  all  the  iDt£n-«t,  title,  rlflhts, 
bciuflta,  and  lUvaatageA,  ^tdeh  tha  said  order  uid  urdlnviceB  iDlend  or  pDflurt  lu  tniufer 
or  coDvcy,  lu^i'urding  tu  (bu  (nio  tutenl  and  meaoing  tlimxif :  rnmded.  (hat  nottiJDg  In  tlitji 
»i  t  ahnll  bj  »o  f onstmed  »« to  K'ltasu  Iho  cHy  of  Bin  Fmnctuco.  or  ctlj-  imd  counljr  of  Eia 
FcanclBco,  f roui  the  imrmetit  of  tnjr  i^liim  or  claima  due  or  to  bccomo  duo  IbJa  SUta  acpOijiit 

SUts  has  oc  maj-  bava  to  anj  landu  In  mid  citf  and  ooUDt;  of  San  Fnadteo. 


NOTE    4. 


ZAUOBAKO  DOCtlMEST, 
The  fOUowlDg  la  a  tnuBUtloa  of  tbla  document: 


"Tbs  Oorernmenl,  sotlafiFd  irlth  tbe  leal  and  IcKvitT  which  rbanctarlzeii  jon,  aa  well  a* 
the  patiiotiani  nhlch  anlmatei  yoa.  nett  In  jdof  official  cotD  of  tha  tmmtr-rourlli  October 
urn,  a  new  pniot  of  jour  vchtmtul  clusiru  fur  tbo  progreee.  and  of  your  unllrli;e  lOirU  (or 
the  Improvement  and  aggrandlaemi'nt  of  your  oonntry,  and  of  jout  telloK-cltizcns. 

"Ilk  consequence.  It  affordamepkahure  to  Inform  you. In accordanro  vEth  ltd  request,  Ibat 
the  E.  D.  T.  h^a  tdopted,  In  Ha  lotallly.  the  plan  icbicb  yuu  prcaented  iu  yoor  note,  afope- 
■cld.  ^tb  rt8ar<l  to  tbo  puehlo  of  Bon  FrancLaco.  declarln?  the  bouadarloa  (a  be  the  aam* 
that  you  Oellncated  In  tlie  uld  note;  that  Iti.  commencing  at  tho  Litis  covo  at  E.  of  tba 
Ibriataa,  f.>lluwlns  tha  llaa  traced  by  ycu,  ub  (w  an  tbo  shore,  l,«vin«  lo  Ibo  north.  Vatrmala 

■outberu  aide:  Ihonce  tollowlagn  itnigbt  line,  aafuaa  theiieakot  tbu  Zlcriinkro  ilotimdi 
lontinulDg  Iho  »ild  line  tonarOs  Ihu  E.  as  (or  oa  thu  Point  ot  tho  mn™a.  emUiu:in«  Iba 
Cmmlalrs  tnd  the  CnOil.    Bald  11ns  ohall  trnolnalo  wllhln  tho  Buy  of  tho  Uhialnn  Delorea, 

pueblo  and  tho  nforiaald  Mlaalon  do  Dolon^a, 

"Tho  OoTerument,  In  proof  of  the  confidence  which  your  aerWcca  ln»pl™d.  hmaiTangpd 
that  you  abiU  bo  ha  who  will  have  the  honor  of  inatalllug  tha  flrat  AyuDtuolenlD  In  that 
pueblo  of  San  Fnnclaco.  for  which  you  hara  alresdy  done  ao  muob. 

"You  will  tbcrefoTO  proceed,  at  the  time,  and  in  the  mode  prerlded  by  lav.  to  the  eleetloii 
of  tbomunlclpcl  autborilieli  In  order  Ibal  (bey  bo  iuatalled  on  (be  Gut  day  of  January  ol 
tba  coming  year  ISU;  aelting  apart  for  pubUc  boUdiuga  Ihoaa  edifice*  wbich  tu  you  ma; 

"  Ood  and  Liberty. 

"  MmUrry,  Xorrmbtr  <U,  1831.  (fflgnedj  Jou  FianBa*. 

"  DoiC  UaniLNl)  O.  VtLLCfO. 

"  :tll]l(aiy  GommaIldaD(  of  Han  Franclaoo. 
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HOLLADAT  v.  FEISBIE. 

«™  isn  Wateb  I.OTS.— Thn  nmvian  in  th. 


[deu.  Intebest  CoNffTRCED. — The  interest  of  pltuntiff  deriTod  from  a  couvejuuie 
of  tho  CDtDiniBiiiuDeis  under  the  Act  of  May  18th,  1S53,  ia  Duly  (o  tho  reveniioii 
after  tha  uinDty-oine  yew  designated  in  tbu  Act  of  Haich  2Gth,  18SI. 

Appeal  from  the  Twelfth  District. 

The  facts  of  the  case  sufficiently  appear  in  the  opinion  of 
the  Court. 
Defendant  had  judgment  below;  plaintiff  appeals. 

HdUaday  i&  Cary,  for  Appellant. 

Pot  the  porposes  of  this  case,  we  shall  assume  withoat 
argument  Uiat  if  the  defendant  has  any  title,  it  is  to  be 
Eonnd  in  his  Sheriff's  deed,  based  upon  the  Act  of  March 
26th,  1851,  which  purports  to  convej  an  interest  iu  this 
property  to  the  city. 

We  shall  also  assume  that  the  title  passed,  either  under 
tfie  water  lot  bill  of  March  26th,  1851,  or  else  under  and  by 
thff  deed  from  the  Commissioners  to  the  plaintiff;  and  in 
sither  case,  it  leaves  no  title  upon  which  the  Van  Ness  Ordi- 
nance can  operate.  This  brings  us  to  the  consideration  of 
the  first  and  only  serious  ground  of  defence  interposed  by 
the  de'ijndant,  namely,  his  Sheriff's  deed  under  an  execution 
against  the  city  of  San  Francisco,  dated  October,  1851. 

I.  The  Act  of  March  26th,  1851,  does  not  convey  abso- 
lutely any  interest  in  the  land  to  the  city,  such  aa  is  liable  to 
execution. 

II.  The  act  conveys  none  but  the  surveyed  "lots"  to  the 
city. 

[632]  *l'he  grant  of  these  "lots"  to  the  city  is  obviously 
one  of  trust,  which  the  city  takes  subject  to  the  right 
of  the  State  to  one-quarter  of  all  "moneys"  arising  iu  any 
way  from  the  sale  of  the  property,  etc. 

The  State  was  dealing  with  the  oitj,  and  her  alone,  and  it 
was  from  the  city  only  that  the  State  could  look  for  any 
money  arising  from  the  sale  of  the  land. 

In  vain  would  the  State  look  to  an  embarrassed  creditor, 
whom  the  Sheriff  had  first  plucked  by  execution. 

This  act  is  a  grant  by  the  State,  and  as  such  must  be  con- 
stmed  strictly.     It  needs  no  authority  in  support  of  this 
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elementary  proposition;  tlierefore  nothing  passed  except  in 
strict  conformity  with  its  terms. 

McDougaU  dt  Sharp,  for  Respondent. 

I.  The  Act  of  March  2Cth,  1851,  is  a  simple  grant  to  the 
city  for  ninety-niue  years,  without  limitation  or  condition. 
The  provision  for  piiyment  of  a  percentage  is  only  a  cove- 
nant, not  a  condition.  (Lord  Cromwell's  Case,  Coke's  Bep. 
part  2,  70,  vol.  1,  617;  Clapham  v.  Moyle,  1  Lev.  155.) 

II.  The  city's  interest  was  subject  to  sale  on  execution. 
(Welsh  u.  Sullivan,  8  Cal.  187;  McKeon  v.  Bisbee,  9IJ.  Ii2.) 

III.  Defendant,  being  in  possession  January  1,  1855,  and 
continuing  in  poaaossion  ever  since,  received  all  the  interest 
the  city  had,  by  virtue  of  the  Van  Ness  Ordinance  of  1855, 
and  the  Act  of  1858  conErming  the  same. 

F.  M.  Haight,  also  for  Kespondent,  argued  that  the  Act  of 
March  26th,  1851 ,  did  not  create  a  trust  in  favor  of  the  State, 
and  that  the  Van  Ness  Ordinance  passed  to  defendant  what- 
ever interest  the  city  held. 

Field,  C.  J.,  delivered  the  opinion  of  the  Conrt — Baij>- 
WDf,  J.,  concurring. 

This  is  an  action  of  ejectment  to  recover  possession  of 
certain  premises  situated  within  the  cily  of  San  Francisco. 
The  premises  constitute  a  portion  of  the  property  known  as 
the  beach  and  water  lot  property,  granted  to  the  city  by  the 
Act  of  March  26th,  1851.  The  case  is  presented  upon  an 
agreed  statement  of  facts,  and  appears  to  be  an  ami- 
cable *8uit  for  tile  purpose  of  determining  the  rospec-  [633] 
tive  rights  of  the  parties. 

The  plaintiff  claims  title  to  the  premises  by  virtue  of  a 
conveyance  executed  to  him  by  the  President  and  two  mem- 
bers of  the  Board  of  Land  Commissioners  created  by  the  Act 
of  May  18, 1853,  providing  for  the  sale  of  the  interest  of  the 
State  in  the  property  within  the  water  line  front,  as  defined 
by  the  Act  of  March  26,  1851.  Tlie  conveyance  bears  date 
of  the  twenty-third  of  April,  1853,  and  it  is  admitted  that 
whatever  right,  title,  or  interest  the  State  possessed  in  the 


premises  at  that  date,  passed  by  the  conveyance  to  the 
plaintiff.     (Laws  of  1853,  chap.  160,  sees.  6  and  8.) 

The  defendant  claims  title  to  the  premises,  fii-st — by  virtue 
of  a  grant  from  a  Justice  of  the  Peace  of  the  city  of  San 
Francisco,  bearing  date  on  the  nineteenth  of  December, 
1849,  and  the  Act  of  the  Legislature  of  May  1st,  1851,  con- 
firmatory thereof;  second — by  virtue  of  a  conveyance  from 
the  Sherifif  of  the  county  of  San  Francisco,  bearing  date  on 
the  twenty-third  of  October,  1851,  executed  upon  a  purchase 
of  the  premises  at  a  sale  under  a  judgment  and  execution 
against  the  city;  and,  third — by  virtue  of  the  ordinance  of 
the  Common  Council  of  the  city  of  San  Francisco,  for  the 
~  settlement  and  quieting  of  land  titles  in  the  city,  passed  on 
the  twentieth  of  June,  1855,  commonly  known  as  the  Van 
Ness  Ordinance,  and  the  Act  of  the  Legislature  of  March 
11,  1858,  confirmatory  thereof,  he  being  in  posaeasion  of  the 
premises  on  the  first  of  January,  1855. 

We  shall  pass  over  the  defendant's  first  alleged  source  of 
title  without  consideration,  aa  there  is  no  evidence  before  us 
that  the  city  ever  complied  with  the  conditions  upon  which 
the  right  of  the  State  to  the  beach  and  water  lot  property 
was  L>  be  relinquished  by  the  Act  of  May  1,  1851,  and  it  ia 
unnecessary,  for  the  determination  of,  the  present  case,  to 
express  any  opinion  upon  the  question  whether  the  clause  in 
the  act,  confirmatory  of  the  grants  made  by  any  Justice  of 
the  Peace  of  the  city,  is  independent  of  these  conditions,  and 
operative  without  reference  to  their  performance.  What- 
ever^ay  be  the  efiect  of  the  clause  referred  to,  its  provisions 
could  not,  of  course,  divest  the  leasehold  interest  previously 
passed  to  the  city. 

By  the  Act  of  March  26,  1851,  a  grant  is  made  to  the  city 
of  the  use  and  occupation  of  the  beach  and  water  lots  therein 
described,  with  certain  specified  exceptions,  for  the  period 
of  ninety-nine  years,  with  a  proviso  that  the  city  shall 
[634]  pay  into  the  State  Treasury,  within  twenty  *days  after 
their  receipt,  twenty-five  per  cent,  of  all  moneys  aris- 
ing in  any  way  from  the  sale  or  other  disposition  of  the 
property.  There  has  been  much  discussion  as  to  this  pro 
viso  and  its  effect  upon  the  estate  granted.    It  haa  been  re- 


April,  18C0.]  HoLLADAY  v.  Frisbie.  634 

garded  by  some  members  of  the  profession  as  a  condition 
annexed  to  the  grant,  and  by  others  as  creating  a  trust  in 
the  city  in  favor  of  the  State.  The  plaintiff  takes  the  latter 
position,  and  as  a  consequence  flowing  from  it,  that  the  in- 
terest which  passed  to  the  city  was  not  subject  to  sale  under 
execution. 

The  proviso  is  in  no  sense  a  condition  annexed  to  the 
grant,  either  precedent  or  subsequent.  It  is  not,  of  course, 
a  condition  precedent,  for  its  requirement  presupposes  the 
estate  to  have  vested,  and  the  right  to  sell  or  otherwise  dis- 
pose of  the  same  to  have  been  exercised.  It  is  not  a  condi- 
tion subsequent,  for  the  non-performance  of  which  the  estate 
can  be  defeated,  for  by  its  terms  the  right  of  the  State  to  the 
percentage,  and  the  obligation  of  the  city  to  pay  the  same, 
can  only  arise  after  the  city  has  parted  with  the  estate  and 
received  the  consideration. 

Nor  does  the  proviso  create  a  trust  in  the  city  in  favor  of 
the  State,  so  far  as  the  property  itself  is  concerned;  that  is 
to  say,  the  estate  granted  is  not,  by  force  of  the  proviso, 
held  in  trust  partly  for  the  benefit  of  the  State.  If  there  be 
a  trust,  it  is,  of  course,  an  express  one,  of  which  grantees 
anu  purchasers  will  be  deemed  to  have  notice,  and  in  cases 
of  this  kind  the  rule  is  settled  that  the  interest  of  tlie  cestui 
que  trust  cannot  be  defeated.  It  is  an  interest  in  the  prop- 
erty distinct,  it  is  true,  from  the*  legal  ownership,  but  one 
which  can  be  enforced  in  equity.  It  accompanies  the  prop- 
erty in  all  its  changes  and  transfers  until  the  trust  is  exe- 
cuted. The  trust  asserted  is  to  pay  over  a  certain  portion 
of  the  proceeds.  If  this  provision  does  in  fact  create  a  trust, 
so  far  as  the  property  itself  is  concerned,  in  favor  of  the 
State,  then  the  property  is  charged  with  the  payment  of  the 
percentage  in  the  hands  of  the  purchaser.  Yet  it  will  not 
be  pretended  that  the  premises,  when  once  sold  or  disposed 
of  by  the  city,  remain  thus  charged.  It  is  not  for  the 
grantee  or  purchaser  to  see  to  the  payment  of  the  percentage 
to  the  State.  That  is  a  duty  devolving  upon  the  city,  with 
the  performance  of  which  the  grantee  or  purchaser  has  no 
concern.  There  is  no  such  interest  in  the  property  remain- 
ing in  the  State,  as  the  existence  of  the  supposed  trust  would 
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necessarily  imply.     The  possession  of  any  interest  in  the 
property  is  negatived  by  the  express  terms  of  the  grant; 

which  terms  are  absolute,  conferring  the  uncondition^ 
[635]   right  *to  the  use  and  occupation  for  ninety-nine  jears. 

The  interest  which  the  State  reserved  is  to  a  portion 
of  the  proceeds  arising  upon  the  sale  or  other  disposition  of 
the  property,  if  any  proceeds  were  received  by  the  city.  To 
a  portion  of  such  proceeds  alone  could  the  State  ever  assert 
any  claim.  The  obligation  rests  upon  the  city  to  pay  over 
the  percentage,  and  that  is  all.  If  there  be  any  trust,  then, 
created  by  the  proviso,  it  is  only  a  trust  in  the  one-fourth  of 
the  proceeds  which  the  city  may  receive,  amounting,  in  fact, 
only  to  a  covenant  on  the  part  of  the  city,  which  in  no  wise 
qualifies  the  grant  or  affects  the  legal  estate  of  the  city  in  the 
premises. 

** "Words  of  proviso  and  condition,"  says  Parsons,  "will 
be  construed  into  words  of  covenant,  when  such  is  the  ap- 
parent intention  and  meaning  of  the  parties."  (Law  of  Con- 
tracts, 2  vol.  23.)  In  Clapham  v.  Moyle,  1  Lev.  155,  a  pro- 
viso to  pay  was  held  to  be  a  covenant.  Clapham  conveyed 
an  office  to  Moyle,  promded  that  Moyle  should  pay  to  Clap- 
ham five  hundred  pounds  out  of  the  first  profits  of  the  office. 
Tha  action  was  brought  in  debt  for  the  five  hundred  pounds, 
the  plaintiff  alleging  the  conveyance  of  the  office,  the  receipt 
by  the  defendant  of  the  afiiount  out  of  the  profits,  and  its 
non-payment.  The  defendant  demurred,  but  the  Court  ad- 
judged that  the  action  was  properly  brought  on  the  proviso; 
**for  this  proviso  is  not  by  way  of  condition  or  defeasance, 
but  by  way  of  agreement  to  pay  the  five  hundred  pounds." 

The  interest  of  the  city  in  the  beach  and  water  lot  prop- 
erty is  a  legal  estate  for  ninety-nine  years.  The  property  is 
not  devoted  by  the  grant  of  the  State  to  any  specific  publio 
purposes,  or  made  subject  to  the  performance  of  any  ti*ust3 
by  the  city.  It  is  held  by  a  very  different  tenure  from  that 
by  which  the  city  holds  the  lands  of  the  old  pueblo,  and 
which  was  the  subject  of  elaborate  consideration  in  Hart  v. 
Burnett,  ante  530.  Those  lands  were  given  upon  express 
trusts,  and  are  now  held,  if  not  upon  precisely  the  same 
trusts,  yet  upon  trusts  equally  effectual  to  protect  them  from 
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forced  sale  under  execution.  As  to  the  beach  and  water  lot 
property,  the  case  is  different.  In  that  property  the  interest 
of  the  city  is  absolute,  qualified  by  no  conditions  and  subject 
to  no  specific  uses.  It  is  therefore  a  leviable  interest,  sub- 
ject to  sale  under  execution,  and  such  interest  in  the  prem- 
ises in  controversy  passed  to  the  defendant  upon  the  sale 
and  conveyance,  under  his  judgment  and  execution. 

The  objection,  that  if  the  sale  of  the  city's  interest  under 
execution  be  sustained,  the  proviso  in  the  legislative 
grant  will  be  entirely  *defeated,  is  without  force.     In   [636] 
Smith  V.  Morse,  2  Cal.  524,  a  portion  of  the  property 
in  controversy  consisted  of  a  water  lot,  covered  by  the  grant 
of  March  26th,  1851;   and  whilst  it  was  admitted  that  the 
title  to  the  lot  was  in  the  city,  so  far  as  the  right  to  sell  the 
property  was  concerned,  it  was  insisted  by  counsel,  as  ap- 
pears from  their  briefs  on  file,  (not  published  in  the  report 
of  the  case,)  that  the  interests  of  the  city  was  not  liable  to 
sale  under  execution,  as  such  sale  would  defeat  the  proviso. 
But  the  Court  answered  that  **the  city  is  estopped  from  set- 
ting up  any  right  in  the  State;"  and  that  **  the  Sheriff  merely 
sold  the  right,  title,  and  interest  of  the  city.    And  when  the 
State  chooses  to  assert  her  right  in  the  premises,  it  will  be 
time  enough  for  this  Court  to  determine  the  character  of  the 
title  which  the  plaintiff  acquired."     We  do  not,  however, 
meet  the  objection  in  this  way,  but  rest  the  answer^  to  it 
upon  the  language  of  the  proviso  itself.     The  proviso  does 
not  indicate  the  manner  or  time  in  which  the  property  shall 
be  disposed  of,  nor  require  that  any  sale  or  other  disposition 
shall  be  made  at  all.     The  city  may  have  retained  the  whole 
property,  or  have  leased  it  for  the  full  term  upon  the  condi- 
tion of  improvement,  or  parted  with  its  interest  in  a  variety 
of  other  ways,  without  the  receipt  therefrom  of  any  moneys 
of  which  the  State  could  have  claimed  a  portion.     The  pro- 
viso operates,  in  fact,  only  as  a  covenant  on  the  part  of  the 
city,  that  if  she  makes  any  sale  or  other  disposition  of  the 
property,  and  realizes  from  such  sale  or  other  disposition 
any  moneys,  twenty-five  per  cent,  of  the  same  shall  be  paid 
into  the  State  Treasury.    On  (he  othei:  hand,  if  the  property 
be  disposed  of  without  the  receipt  of  any  moneys  by  the  city, 
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no  obligation  arises  in  favor  of  the  State.  Any  otlier  con- 
structiou  is  not  required  by  the  l^inguage  or  purposes  of  the 
act,  aud  would  be  accompanied  with  inBurmoantablo  difficul- 
ties. The  legal  estate  being  vested  in  the  city^not  quuUfieJ 
or  affected  by  her  covenant — was  subject,  as  we  have  already 
stated,  to  sale  under  execution;  and  if  by  reason  of  sucli 
sale  a  voluntary  disposition  by  the  city  and  consequent  re- 
ceipt of  moneys,  of  which  the  State  could  have  claimed  % 
portion,  became  impossible,  it  was  a  result  against  which 
the  language  of  the  proviso  does  not  protect  the  State,  and 
she  cannot  complain. 

Perhaps  the  percentage  upon  the  sum  for  which  the  prop- 
erty sold  under  execution  might  have  been  claimed  by  the 
State,  considering  the  application  of  such  sura  to  pay  the 
debt  of  the  city  as  amounting  virtually  to  a  receipt  of  tbd 
same  by  the  city.  It  is  unnecessary  to  express  any  opinion 
upon  the  i>oint,  and  we  only  allude  to  it  because  it  is 
[637}  *iidmitted  in  the  present  case  that  an  amount  equal 
to  the  percentage  of  the  sum  for  which  the  premises 
in  controversy  were  sold,  was  actually  paid  by  the  city  to  the 
State,  though  not  until  the  year  1853. 

But  were  we  less  clear  than  we  are,  as  to  the  liability  of 
the  city  in  the  beach  and  water  lot  property  to  sale  under 
esecution,  wo  should  not  depart  from  tlie  decision  made  in 
Smith  V.  Morse,  which  expressly  asserts  the  right  of  a  judg- 
ment'creditor  to  subject  this  interest  to  sale,  after  full  and 
elaborate  argument  upon  the  point.  Upon  the  faitli  of  that 
decision  improvements  have  been  made  by  the  purchasers, 
or  parties  claiming  under  them,  to  the  value  of  millions,  and 
by  no  act  of  ours  will  the  title  of  such  purchasers  and  parties 
ever  bo  disturbed.  It  is  true,  that  the  case  of  Smith  v. 
^orse  was  a  controversy  between  a  purchaser  at  Sheriff's 
^le  and  the  Commissioners  under  the  Act  of  May  1st,  1851 — 
authorizing  the  funding  of  the  floating  debt  of  the  city — the 
latter  claiming  that  the  interest  of  the  city  liad  passed  to 
them  by  a  conveyance  from  the  Commissioners  of  the  Sink- 
ing Fund.  Our  decision,  therefore,  in  tlie  present  case,  is 
made  without  reference  to  any  rights  which  those  Commis- 
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their  rights  are  not  involved,  and  it  would,  therefore,  be 
improper  to  express  or  intimate  any  opinion  in  relation  to 
them. 

But  independent  of  all  considerations  of  the  title  derived 
from  the  sale  and  conveyance  of  the  Sheriff,  the  defendant 
can  successfully  resist  a  recovery  by  the  plaintiff  by  force  of 
the  title  vested  in  him  under  the  Van  Ness  Ordinance.  That 
ordinance  was  passed  by  the  Common  Council  of  the  city  on 
the  twentieth  of  June  1855,  and  was  ratified  aud  confirmed 
by  the  same  body  by  an  ordinance  passed  on  the  twenty- 
seventh  of  September,  1855.  On  the  eleventh  of  March, 
1858,  these  ordinances  were  ratified  and  confirmed  by  an 
Act  of  the  Legislature.  The  first  section  of  the  ordinance 
appears  to  have  been  framed  upon  the  supposition  that  the 
land  within  the  corporate  limits  of  the  city,  as  defined  by 
the  charter  of  1851,  above  the  natural  high  water  mark  of 
the  Bay  of  San  Francisco,  might  have  been  public  property 
of  the  General  Government,  aud  provides  for  an  entry  of  the 
same  at  the  proper  land  office  of  the  United  States.  The 
second  section  of  the  ordinance,  however,  is  of  a  veiy  differ- 
ent character.  That  section  embraces  all  the  lands  within 
those  corporate  limits,  including  the  beach  and  water  lot 
property,  and  was  framed  upon  the  supposition  that  the  city 
possessed  some  title  or  interest  in  them,  and  by  its 
provisions  *she  relinquishes  and  grants  all  her  title  [638] 
and  claim  thereto,  with  certain  exceptions,  to  the 
parties  in  the  actital  possession  thereof,  by  themselves  or 
tenants,  on  or  before  the  first  of  January,  1855,  provided 
such  possession  was  continued  up  to  the  time  of  the  intro- 
duction of  the  ordinance  in  the  Common  Council;  or  if 
interrupted  by  an  intruder  or  trespasser,  had  been  or  might 
be  recovered  by  legal  process.  The  ordinance  then  proceeds 
to  designate  certain  parties  who  shall  be  deemed  to  have 
been  in  possession.  It  is  unnecessary  to  specify  the  parties 
thus  designated,  as  the  designation  has  no  bearing  upon  the 
position  of  the  defendant.  It  is  admitted  that  he  was  in  the 
possession  of  the  premises  in  controversy  on  the  first  of 
January,  1855,  and  has  continued  in  such  possession  ever 
ince.     If,  therefore,  the  city  held  at  that  date  any  interest 
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in  the  premises,  sach  interest  was  transferred  to  and  vested 
in  the  defendant,  by  the  operation  of  this  ordinance  and  the 
legislative  confirmation  thereof.  Whatever  question  may  be 
raised  as  to  the  liability  of  her  interest  to  forced  sale,  there 
can  be  none  as  to  the  validity  and  effect  of  her  voliintary 
grant  of  the  same,  after  such  grant  has  received  tbe  approval 
and  ratification  of  the  Legislature. 

The  interest  of  the  plaintiff  in  the  premises,  derived  from 
the  conveyance  of  the  Commissioners  under  the  Act  of  May 
18,  1858,  is  only  to  the  reversion  after  the  ninety-nine  years 
designated  in  the  Act  of  March  26,  1851. 

Judgment  affirmed. 

Cope,  J. — 1  concur  in  tbe  judgment  of  affirmance,  and  in 
the  opinion  of  the  Chief  Justice,  except  that  I  do  not  draw 
any  distinction  between  the  leviable  character  of  tlie  beacb 
and  water  lot  property  and  the  lands  of  the  old  pueblo, 
being,  in  this  respect,  governed  by  previous  decisions  of 
the  Court. 


BLANKMAN  et  al.  v.  TALLEJO  et  als. 

Tabuvce.  what  not  Matter  of.— In  a  torecloenre  suit  on  bond  and  roorts»ee, 
tile  fact  ttiaC  tLie  boudofforwl  in  proof  on  the  trial  dues  not  iiiBKiT  tliodtscrip- 
tiun  111  the  buad  m  recilcU  in  Uie  murljjB^,  is  matli^r  of  identily  uierelj',  and  uot 
pruperl;  matter  of  variance — thu  bond  oS;red  answering  to  tbe  dcDcription  giTcn 
in  tlie  complaint. 

HoKTOAOB.  Debt  how  lui  bb  Evidenced.— Wbere  a  mortgage  ia  given  to  secure 
a  dtlit,  it  is  not  of  tlie  eSBUUce  of  tlio  detd  wliellier  the  di.bt  be  ccidtnctd  by  ona 
form  of  conlracl  er  anuthor.  All  that  a  Court  i>f  Equitj  desirea  to  kn:>w  in  Inch 
caaea  is,  wliat  in  tho  debt  riallj  intended  to  be  Etcured;  and  whether  it  be  called 
a  note  or  buitd  id  immaterial,  so  that  the  debt  itiu^U'  beidentiQed  an  tliat  fur  which 
the  mortgago  ie  given. 

Eqcitt,  OeiTEBai.  Dtviiia  Ihbcfficient  as  to  Bpeciac  Chab(1es. — In  equity,  ibe 
general  denialii  made  b;  traversiog  lilerall;  and  coajtmctivLly  tbe  statements  of 
a  aiToru  bdl.  are  not  It^iutunle  for  tliu  piirpo^w  u(  putting  in  iauiie  tpedSo  alleg»- 
tiona;  fur,  in  Una  way,  a  party  mo;  deny  tlie  ejitirf  chargei  ia  form  ta  stated 
against  bim,  in  oousiiiteDCy  with  admilling  the  Irulliof  the  apecific  charge  or  even 
the  aabetantial  fact. 

piXiDisaa,  DEMiAUi  to  de  Sfecuic— The  mica  of  pleading,  both  nndi-r  tbe  old 
equity  nyatem,  and  under  our  presuQt  syatim,  are  intendi-d  to  prevent  evasion, 
and  to  require  a  denial  of  every  specific  avet^cut  in  a  iwoni  bill,  in  subataoce 
and  in  spirit,  ami  not  merely  a  denial  of  itn  literal  truth;  and  whenever  the  do- 


April,  I860.]  Blankman  v,  Vallejo.  640 

'iDZai,  Denials  Literal  Asn>  CoNJir^rcnvE,  Insufficient.— In  thia  case,  as  the 
bond  in  the  complaint  answers  to  the  di-scription  of  the  bond  offered  in  evidence, 
and  as  the  compliant  avers  that  the  mortgage  was  given  to  stcuro  Vila  horul—ihQ 
denials  in  the  answer  being  literal  and  coujiinctive — the  execution  of  tliobond 
and  mortgage  was  held  to  be  admitted  by  the  answer>  as  also  that  the  mortgage 
was  given  to  secare  the  debt  evidenced  by  the  oond. 

DELnpnEBY,  Possession  as  Evidence  of.— Although  an  answer  denies  the  delivery 
of  a  bond  and  mortgage,  still  their  ptjssetuiion  by  plaintiff  is  evidence  of  delivery. 

Anbweb,  not  Evidence.— An  answer,  under  our  statute,  is  not  proof  for  defend- 
ant, but  an  admission  in  the  answer  of  a  fact  stated  in  the  complaint  is  cunclu- 
sive  evidence  against  him. 

Evidence,  Discbetion  of  Coubt. — A  Court  may  reject  the  most  positive  testi- 
mony, though  the  witness  be  not  discredited  by  direct  testimony  impeaching  him 
or  contradicting  his  statements.  The  inherent  improbability  of  his  statements 
may  deny  to  them  all  claims  to  belief. 

Appeal  from  the  Third  District. 

Foreclosure  on  bond  and  mortgage.  The  averments  in  the 
complaint  as  to  the  bond  are:  "That  on  the  twenty-sixth 
day  of  December,  1853,  the  above  named  defendants,  Jose 
de  Jesus  Vallejo  and  Soledad  de  Vallejo,  his  wife,  etc.,  made 
and  executed  under  their  hands  and  seals,  and  delivered  to 
the  said  plaintiffs,  a  bond,  bearing  date  on  that  day,  in  the 
sum  of  $30,000,  with  a  condition  thereunder  written  in  sub- 
stance, that  if  the  obligors  in  the  said  bond,  their  heirs,  etc., 
shoold  well  aud  truly  pay,  or  cause  to  be  paid,  to  the  obli- 
gees, etc.,  the  just  and  full  sum  of  $30,000,  then  the  said 
bond  to  be  null  and  void,  else  to  remain  in  full  force." 

The  denial  of  this  averment  is:  Defendants  "deny  (except 
as  hereinafter  admitted)  that  these  defendants  made  and  ex- 
ecuted under  their  hands  and  seals,  and  delivered  to  the 
said  plaintiffs,  a  bond,  bearing  date  on  that  day,  (viz.,  the 
twenty-sixth  day  of  December,  1853,)  in  the  sum  of  $30,000, 
with  a  condition  thereunder  written,  in  substance, 
*that  if  the  obligors  in  the  said  bond,  their  heirs,  [640] 
etc.,  should  well  and  truly  pay,  or  cause  to  be  paid, 
to  the  obligees  therein  named,  their  executors,  etc.,  the  just 
and  full  sum  of  $30,000,  then  the  said  bond  to  be  void,  else 
to  remain  in  full  force." 

The  averment  as  to  the  mortgage  is:   "And  the  said  Jose, 


A  Cited,  Woodworth  o.  Enowlton,  22  Cal.  168;  Fish  v.  Bedington,  31  Cal.  194:  Bol] 
V.  Good.  38  Cal.  290. 
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etc.,  to  »ecare  the  pajment  of  the  principal  Bom  mentioned 
in  the  conditions  of  the  Baid  bond,  with  interest  thereoo  ak 
the  rate  of  one  per  cent,  per  month,  did  at  the  same  time 
execute,  under  their  hands,  etc.,  a  mortgage  bearing  even 
date  with  the  said  bond,  and  conditioned  for  the  payment  of 
the  said  sum  of  $30,000  twelve  months  after  date,  with  the 
privilege  of  six  months  more,  at  the  option  of  the  said  Jose, 
etc.,  with  interest  at  the  rate  of  one  per  cent,  per  month, 
payable  Bemi-annuallj,  on  the  second  day  of  January  and 
the  first  day  of  July  in  each  and  every  year." 

Thedenial  of  this  averment  is:  "And  these  defendants 
deny  that  they,  to  secure  the  payment  of  the  principal  sum 
,  mentioned  in  the  condition  of  said  bond,  (to  wit,  the  bond 
mentioned  and  referred  to  in  plaintiff's  complaint,  or  the 
bond  hereinbefore  averred  to  have  been  signed  and  sealed 
by  these  defendants,)  with  interest  thereon  at  the  rate  of 
one  per  cent,  per  month,  did,  at  the  same  time,  execute  under 
their  haude  and  seals,  and  deliver  to  the  said  plaintiffs  a 
mortgage  bearing  even  date  with  said  bond,  conditioned," 
etc. 

Tlie  answer  also  contains  a  denial  that  defendants  "  ever 
executed  and  delivered  to  plaintiffs,  or  either  of  them,  any 
mortgage  to  secure  the  payment  of  the  bond  mentioned  and 
referred  to  in  plaintiffs'  complaint." 

Defendants  also  set  up  that  the  bond  and  mortgage  were 
without  consideration,  and  procnred  by  fraud,  threats,  etc. 

On  the  trial,  plaintiffs  offered  in  evidence  a  bond  dated 
December  26, 1853,  signed  by  Vallej'o  and  wife,  in  the  penal 
Bum  of  {30,000,  conditioned  for  the  payment  of  $30,000  on 
demand,  nothing  being  said  in  the  bond  about  interest,  or 
about  payment  in  twelve  months,  with  the  privilege  of  six 
months  more,  at  the  option  of  the  obligors,  etc.  Defendants 
objected  that  the  execution  of  the  bond  was  not  proven  by 
the  subscribing  witness  or  otherwise.  Objection  overi'uled, 
on  the  ground  that  the  execution  of  the  bond  was  proven  by- 
signing  and  sealing,  and  its  delivery  by  its  production  ia 
Court  by  plaintiffs — defendants  excepting. 

Defendants  then  objected  that  the  bond  offered  ia 
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plaint,  because  it  was  payable  on  demand,  without  interest, 
while  the  latter  was  payable  in  twelve  or  eighteen  months, 
at  the  option  of  the  obligors,  with  interest  at  one  per  cent, 
per  month.     Overruled;  defendants  excepting. 

Defendants  then  objected  that  the  bond  offered  is  not  the 
bond  described  in  the  mortgage,  as  appears  from  the  com- 
plaint. Upon  this  objection  the  Court  refused  to  pass  at 
that  stage  of  the  trial,  defendants  excepting. 

The  bond  having  been  read,  plaintiffs  offered  in  evidence 
a  mortgage  reciting  a  bond  in  a  penal  sum  of  $60,000,  con- 
ditioned for  the  payment  of  $30,000  in  twelve  or  eighteen 
months,  with  interest  at  one  pef  cent.,  etc.,  as  is  averred  in 
the  complaint;  the  mortgage  being  conditioned  for  the  pay- 
ment of  the  bond  therein  recited. 

Defendants  objected  that  the  plaintiffs  had  pot  produced 
and  offered  in  evidence  the  bond  described  in  said  mortgage, 
whereupon  counsel  for  plaintiffs  stated  they  had  offered  the 
only  bond  they  proposed  to  offer.  Defendants  further  ob- 
jected to  the  introduction  of  the  mortgage,  that  it  was  neither 
averred  in  the  complaint  nor  proven  that  the  mortgage  was 
given  to  secure  the  payment  of  the  bond  read;  that  it  was 
neither  averred  nor  proven  that  the  bond  and  mortgage  were 
giVen  to  secure  the  same  debt;  that  it  was  neither  averred 
nor  proven  that  at  the  date  and  delivery  of  the  mortgage, 
there  was  any  debt  owing  from  defendants  to  plaintiffs  which 
the  mortgage  was  given  to  secure;  that  it  appeared  from  an 
inspection  of  the  bond  and  mortgage,  that  the  latter  was  not 
given  to  secure  the  payment  of  the  former,  but  another  and 
different  bond.  The  objections  being  overruled,  and  the 
mortgage  read,  plaintiffs  rested. 

After  evidence  by  defendants  as  to  fraud,  etc.,  the  Court 
below  gave  plaintiffs  judgment  for  $30,000,  with  a  decree  of 
foreclosure  and  sale.     Defendants  appeal. 

Stow  &  Brown,  for  Appellants. 

I.  The  District  Court  erred  in  admitting  the  bond  in  evi- 
dence, as  it  differs  from  the  bond  described  in  the  complaint. 
The  allegata  et  probata  must  correspond.  (Bich  v.  Davis,  4 
Oal.  23;  Coter  v.  Campbell,  3  Id.  191.) 
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II.  The  Court  erred  in  admitting  the  mortgage  iu  evi- 
dence, because  plaintiff  had  not  produced  and  given  ia 
evidence   the  bond  recited  in   the  mortgage.     (Bennett  v. 

Taylor,  5  Ual.  502.) 
[642]  *In  the  following  coses  this  Court  has  established 
aa  settled  law  that  a  mortgage  is  a  mere  security  for 
and  incident  to  the  debt:  Dillon  v.  Byrne,  5  Cal.  455;  Ord 
V.  McKee,  5  Id.  515;  Payne  v.  Bensley,  6  Id.  99;  McMillan 
V.  Kicharda,  9  Id.  409. 

From  these  authorities  we  deduce  the  following  conclu- 
sions: that  in  an  action  to  foreclose  a  mortgage,  which  mort- 
gage recites  that  it  vas  gi^en  to  secure  the  payment  of  s 
particular  bond,  which  bond  is  recited  to  be  payable  at  a 
time  certain,  with  a  rate  of  interest  exceeding  the  statutory, 
it  ia  necessary  for  the  plaintiff  to  produce  and  prove  a  bond 
exactly  corresponding  with  the  recitals  in  the  mortgage. 
(See  also  Scott  v.  Field,  7  Watts,  360;  Vose  v.  Handy,  2 
Greenl.;  Chening  v.  Proctor,  2  McCotd's  Ch.  11;  Doe  r. 
McLosky,  1  Ala.  708,  71G,  721,  737.) 

If  the  mortgage  by  mistake  misrecited  the  bond,  plaintij^ 
should  have  averred  and  proved:  first,  that  the  bond  was 
give  a  for  a  valid  and  valuable  consideration;  second,  that 
the  mortgage  was  intended  to  secure  the  bond,  but  by  mis- 
take misrecited  the  bond.  (9  Wheat.  489;  8  Cow.  4;  9  Id. 
289.) 

III.  The  Court  erred  in  declining  to  hold  that  the  bond 
and  the  mortgage  were  without  consideration  and  were  void, 
having  been  procured  by  fraud,  deceit,  and  threats,  to  which 
plaintiffs  were  parties. 

John  Carrey  and  E.  W.  F.  Sloan,  for  Respondents. 

I.  The  bond  and  mortgage  are  correctly  described  in  the 
complaint.  There  is  no  variance,  real  or  pretended.  The 
apparent  discrepancy  is  between  the  bond  and  mortgage. 

II.  It  is  not  necessary  to  the  validity  of  a  mortgage  that 
it  should  describe  accurately  the  instrument  by  which  the 
personal  obligation  is  evidenced.  (Skirras  v.  Caig,  7  Cranch, 
34,  52;  Jackson  v.  Bowen,  7  Cow.  13,  18;  Frink  v.  Branch, 
16  Conn.  274.) 
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It  is  not  even  necessary  that  there  should  be  a  personal 
obligation  at  all.  The  obligation  to  pay  may  be  limited  to 
the  thing  pledged.  A  personal  security  may  be  released  and 
given  up,  leaving  the  mortgage  a  charge  upon  the  land.  (3 
Barb.  Ch.  378.) 

III.  The  identity  of  the  bond  and  mortgage  is  fully  estab« 
lished  by  the  pleadings  and  proofs.  The  bill  alleges  the 
making  and  delivery  of  a  bond,  dated  twenty-sizth  of  De- 
cember, 1853,  in  the  sum  of  $30,000,  conditioned  for  the 
payment  of  130,000,  etc.;  that  to  secure  the  payment  of  the 
principal  sum  mentioned  in  the  condition  of  said 
bond,  the  *appellants  made  and  delivered  a  mortgage  [643] 
of  the  same  date,  which  was  duly  proved,  and  recorded 
in  a  certain  book,  and  on  a  certain  page. 

The  answer  admits  the  making,  but  denies  the  delivery  of 
the  bond  described  in  the  complaint.  A  similar  admission 
is  made  in  regard  to  the  mortgage. 

The  general  denials  contained  in  the  answer  are  all  by  way 
of  negative  pregnant.  They  unite  conjunctively  a  large 
number  of  matters  in  the  \ery  words  of  the  bill,  implying 
the  supposition  that  all  may  be  literally  true,  as  alleged  in 
the  bill,  except  one.  Such  pleading  puts  nothing  in  issue. 
(Story's  Eq.  PL,  sec.  852,  855;  Piercy  v.  Sabin,  10  Cal.  26.) 

There  was  nothing  put  in  issue  but  the  allegation  of  de- 
livery of  the  bond  and  mortgage;  and  this  was  proved  by 
their  possession  and  production  in  evidence  on  the  part  of 
plaintiffs,  (respondents,)  and  when  so  produced,  they  were 
of  themselves  evidence  of  the  debt. 

The  rule  that  you  must  take  the  whole  statement,  or  no 
part  of  it  as  an  admission,  only  applies  where  the  answer  is 
read  in  evidence  in  another  suit  or  action.  It  has  no  appli- 
cation where  it  is  a  pleading  in  the  same  case.  (Greenl.  Ev. 
7,  468  and  notes;  Bartlett  v.  Gale,  4  Paige,  507;  4  Phil.  Ev., 
C.  &  H.  notes,  52.) 

lY .  If  Adler  had  Reposed  in  the  manner  set  forth  in  the 
affidavit  for  continuance,  he  would,  by  so  testifying,  have 
sworn  to  his  own  infamy,  and  proved  himself  to  be  unworthy 
of  credit.  His  testimony  could  not  be  believed.  (4  Phil. 
Ev.,  note  383,  746,  747.) 
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The  testimony  of  Adler  is  not  only  wholly  unsustained  by 
any  corroborating  fact  or  circumstance,  but  is  absolutely 
improbable,  and  directly  opposed  by  every  fact  and  circum- 
stance in  the  case. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — ^Field, 
C.  J.,  concurring. 

Bill  filed  by  the  respondent  to  foreclose  a  mortgage.  The 
mortgage  was  made  to  secure  a  debt  of  $30,000. 

Two  errors  are  assigned:  1.  That  there  was  a  variance 
between  the  bond  offered  in  evidence  and  that  described  in 
the  mortgage,  and  therefore  the  mortgage  was  improperly 
admitted  in  evidence. 

It  is  not  pretended  that  there  was  any  variance  between 
the  bond  and  the  complaint.  The  point  is,  that  the  mort- 
gage recites  a  particidar  bond,  and  that  the  bond  offered  in 
proof  does  not  anwer  to  this  description.  But  this  is 
[644]  not  matter  of  variance,  properly  so  called:  it  *is  a 
mere  question  of  identity.  If  it  had  been  matter  of 
variance,  such  as  in  common  law  actions  would  have  excluded 
.the  proof — as  not  corresponding  with  the  allegation— from 
the  jury,  the  Court  should,  and  would,  at  once,  have  per- 
mitted an  amendment,  so  that  the  proof  and  the  averment 
might  be  consistent;  for  the  time  has  long  gone  by  when 
small  clerical  misprisions  of  this  sort  are  allowed  to  prevail 
against  the  merits  of  a  case.  But  we  understand  the  rule  to 
be  that  when  a  mortgage  is  given  to  secure  a  debt,  it  is  not 
of  the  essence  of  the  deed  whether  the  debt  be  evidenced  by 
one  form  of  contract  or  another.  All  that  a  Court  of  Equity 
desires  to  know  in  such  cases  is,  what  is  the  debt  really  in- 
tended to  be  secured;  and  whether  it  is  called  a  note  or 
bond  is  immaterial,  so  that  the  debt  itself  be  identified  as 
that  for  which  the  mortgage  is  given.  (Jackson  ex  dem. 
Merritt  v.  Bdwen,  7  Cow.  13.)  But  if  this  were  not  so,  the 
answer  of  the  defendants,  in  the  second  paragraph,  admits 
the  execution  of  the  bond  described  in  the  complaint — 
though  it  denies  the  delivery.  The  bond  in  the  complaint 
answers  to  the  description  of  the  bond  offered.  There  is  no 
denial  in  the  answer  that,  to  secure  this  bond,  the  mortgage 
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set  out  in  the  complaint  was  execnted.  The  general  denials 
(aa  we  Lave  often  held)  which  are  aometimea  made  bj  travers- 
ing literallj  and  conjunctively  the  statements  of  a  sworn  bill, 
are  not  legitimate  for  the  purpose  of  putting  in  issue  apecific 
allegations;  for  a  party  may  well  deny  in  this  way  the  euUre 
charges  in  form  as  stated  against  him,  in  consistency  with 
admitting  the  truth  of  the  specific  charge,  or  even  the  aub- 
stantial  fact;  relieving  his  conscience  under  the  notion  that 
he  has  only  denied  aU  to  be  true  which  is  alleged  against 
him,  and  not  each  and  every  part.  But  the  object  of  the 
rules  of  pleading  is  to  prevent  any  such  evasion,  and  to  re- 
quire a  denial  of  every  specific  averment,  and  this  in  its 
substance  and  spirit,  and  not  merely  a  denial  of  its  literal 
truth;  and  the  defendant  is  held  to  an  admission  whenever 
he  fails  to  make  such  denial.  This  was  the  law  of  the  old 
equity  system  of  pleading,  whose  rules  .were  probably  the 
most  perfect  for  the  elucidation  of  truth  ever  devised;  and 
they  are  not  less  the  rules  of  our  present  system.  (Sto.  Eq. 
PI.,  see.  852,  etseg.) 

We  think,  then,  taking  the  complaint  and  answer  together, 
that  they  substantially  admit  that  the  bond  and  mortgage 
counted  on  by  the  complaint  were  executed  by  the  defendant 
Yallejo,  and  that  the  mortgage  was  given  to  secure  the  debt 
evidenced  by  the  bond  described  in  the  complaint  and  pro- 
duced on  the  trial. 

*But  apart  from  this,  the  evidence  of  identification  [645] 
was  sufBcient.     (See  7  Cow.,  supra.) 

It  is  true,  the  answer  does  deny  the  delivery  of  the  bond ; 
bat  its  possession  by  the  plaintifiT  was  evidence  of  delivery. 
There  is  nothing  in  the  point,  that  an  admission  in  an  answer 
cannot  be  availed  of  by  the  plaintiff,  without  entitling  the 
defendant  to  the  benefit  of  the  whole  as  proof.  An  answer 
is  no  proof  for  the  defendant,  under  our  statute;  but  his  ad- 
mission of  a  fact  stated  in  the  bill,  is  conclusive  evidence 
against  him. 

2.  The  next  point  is,  that  the  decree  was  against  the 
weight  of  evidence.  The  defendant  Yallejo,  on  the  calling 
of  the  cause,  made  an  affidavit  for  a  continuance.  This  affi- 
davit stated  facta  which  he  expected  to  prove  by  one  Adler. 


C4G  Elankmas  v.  Yalleio.      [Sup.  Ct.  ISCO.] 

The  plaintiff,  to  avoid  the  continaance,  admitted  tliat  Adltsr 
vould  testify'  to  these  facts;  and  the  trial  proceeded.  This 
affidavit,  therefore,  became  evidence,  but  not  conclusive 
prouf  of  its  contents.  The  Court  found  against  the  evidence 
of  this  witness,  for  we  must  regard  this  affidavit  as  his  dep- 
osition. It  is  not  necessary  to  decide  whether  this  affidavit 
makes  out  a  defence.  The  only  material  question  is,  whether 
the  Court  was  bound  to  believe  it.  We  do  not  understand 
that  the  credulity  of  a  Court  mast  necessarily  correspond 
with  the  vigor  and  posttiveness  with  which  a  witness  swears. 
A  Court  may  reject  the  most  positive  testimony,  though  the 
witness  be  not  discredited  by  direct  testimony  impeaching 
him  or  contradicting  his  statements.  The  inherent  improba- 
bility of  a  statement  may  deny  to  it  all  claims  to  belief.  In 
this  case  it  was  proposed  to  prove  by  Adler  that  Blankmao 
bribed  him  to  cheat  Vallejo;  that  Yallejo  owed  Blaakman 
notliiug;  that  Adler  had  been  the  interpreter  and  confidential 
agent  of  Yallejo;  and  that  he  was  frightened  by  Blankman 
into  giving  this  mortgage,  by  the  threat  that  Blankman  would 
sue  him  on  account  of  some  supposed  indebtedness  as  guar- 
dian to  Blankman 's  wife,  and  take  all  his  property;  and  that, 
in  ,con  si  deration  of  this,  and  nothing  else,  (the  witness  is 
supposed  to  swear,)  Yallejo  did  execute  this  bond  and  mort- 
gage. Against  this  solitary  affidavit — coming  from  such  a 
source — and  so  out  of  all  the  usual  course  and  experience  of 
affairs,  is  the  proof  of  the  mortgage  and  bond;  the  friendly — 
indeed,  affectionate — letters  of  Yallejo  to  Blankman,  subse- 
quently written ;  the  long  recognition  of  this  aa  a  binding 
contract;  the  payment  for  several  years  of  interest  on  the 

mortgage,  and  the  proof,  too,  of  some  liability,  aa 
[646]  guardian,  by  Yallejo  to  Mrs.  Blankman.     *It  is  not 

necessary  for  us  to  pass  upon  the  relative  weight  of 
these  proofs  of  plaintiffs  and  defendants,  bat  we  cannot 
hesitate  to  say,  that  in  deciding  as  it  did,  the  Court  below 
did  not  commit  such  an  error  as  we  can  revise. 
Decree  affirmed.* 

*Tliia  ewe  ODgbt  to  b»Te  been  reported  in  IS  Cal, 
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ABAMDONICENT  OF  H0TI08. 
See  Appeal,  6-S. 

ACKyOWLEDGMEST. 
1.  CianncArE  or  AcciowLEDOJiEfT  to  Deed,  Tiunmr  or.— A  certlOcate  of  bc- 
kQuwledgiiicnt  to  a.  deed,  with  the  private  seal  of  the  Notary,  daled  Beptembei 
23d,  1832,  in  eood  under  the  BtaRilo  tbea  in  force.    Start  v.  Barrett,  S61. 

ACTION. 
See  DoNV,  1,  S;  Cobtoiutiok,  1;  Uoiitoaoe,  20;  PuobovTbi*l,3-6;  pLEAscia,  3-5. 

ADmssiox. 

B^o  PlIiOidiq,  13-20. 

AFFIDAVIT. 
1,  Afftdattt.  SurviciEiici  or. — An  affidavit  need  not  be  ilgned  by  the  portf  making 

it.    Eite  T,  Jolmsm,  63. 
S.  Judicial  Kotioe.  or  wbat  taxe». — Coarta  Uke  Jndicial  notice  of  the  offleial 
character  of  Jiutices  of  tlie  Peace,  in  their  ovn  States.    And  an  afGclarit.  in 
which  tbe  official  character  of  the  Justice,  btfore  whom  it  in  taken,  does  uot  ap- 
pear, ia  good.    Id. 

See  CaiuKAi.  Law,  T. 


AMENDMENT. 
SeeEQcm,  T;  Hubbabd  a>-d  Wife,  5-8;  SiATEH£KTO:(Monoi(roBNEwTBUL.  2, 3. 

APPEAL. 
1.  AFtTAL.WBO  NOT  Heard  roBltETFBSAL. — Where  the  respondent  taken  no  appeal— 

at  leant,  where  hu  Jileg  no  traimcript  and  assigns  no  errors — the  judgmeut  will  not 

be  reversed  at  hia  instance.    Trarm  t.  Crane,  12. 
3.  Appeal  FhoH  Justice's  CoiritT On  appeal  from  a  Justice's  Cmirt.  in  forcibla 

entrjr  ami  dttaioer.  tlie extcutinii  of  an  appval  bund  within  ten  clays  la  nut  acon< 

ditiou  to  the  juriudiction  of  llie  County  Couit    Babe  t.  Hamilton,  HI. 
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8.  AppiiAL  Bond,  when  New  Bond  uay  be  Filed.— If  tbe  bond  be  void  or  defective 
through  accident  or  mistake,  a  new  bond  may  be  filed,  on  such  terms  as  the 
Court  deems  just,  the  right  of  the  other  party  being  regarded.    Id. 

i.  Appeal,  GfiANTiNa  New  Teial  in  Disobetion.— Befusal  to  grant  new  trial  not 
reviewed  iu  the  Supreme  Court,  unless  such  refusal  was  an  abuse  of  the  dis- 
cretion of  the  Court  below.    Bett^iett  v.  WhUesideSt  35. 

6.  Appeax.,  Obdeb  not  Beyiewabue.— A  party  cannot  appeal  from  an  order  over- 
ruling a  motion  for  new  trial,  when  he  fails  to  prosecute  his  motion  before  the 
District  Court,  especially  when  the  case  involved  complicated  facts,  and  was  not 
tried  by  the  Judge,  but  by  a  Beferee,  by  whom  the  alleged  errors  were  committed. 
MaJioney  v.  WUson^  42. 

6.  Idem,  Effect  of  Failubb  to  Pbosecuts.— The  failure  to  prosecute  in  such  caae 
is  an  abandonment  of  the  motion.    Id» 

7.  Appeal,  when  Stands  on  Judgment  Boll. — ^Where  a  motion  for  new  trial  is 
denied,  and  the  record  contains  the  statement  used  on  such  motion,  but  no  state- 
ment on  appeal  from  the  judgment,  this  Court  can  ouly  examine  the  action  of 
the  Court  below  in  denying  the  motion — the  judgment  cannot  be  reviewed  except 
through  the  order  made  upon  the  motion,  and  from  this  order,  no  appeal  having 
been  taken,  the  case  stands  on  the  judgment  roll.  Burdge  y.  Gold  Hill  and  Bear 
River  Water  Company,  198. 

8.  Appeal,  what  not  Beviewable  on.— Failure  to  appear  and  prosecute  a  motion 
to  set  atdde  the  report  of  a  referee,  and  for  new  trial,  is  an  abandonment  of  the 
motion,  and  the  order  made,  denying  the  motion  for  such  failure  to  appear,  is  not 
the  subject  of  review  on  appeal.    Frank  v.  Boone,  302. 

9.  Appeal,  Beview  of  Ebbobs. — On  appeal,  the  Supreme  Court  notices  only  the 
errors  committed  against  the  appellant,  not  those  committed  against  the  snooesa- 
ful  party.    Seaward  v.  MaloUe,  304. 

10.  Appeal,  Opebation  and  Effect  of  Dismissal. — ^Dismissal  of  an  appeal  in  tlie 
Supreme  Court  for  want  of  prosecution,  in  accordance  with  the  rules  of  the 
Court,  operates  as  an  affirmance  of  the  judgment  below,  witliin  the  statute  rela- 
tive to  undertakings  on  appeal,  unless  the  order  of  dismissal  be  vacated  during 
the  term.    KarUi  v.  Light,  324. 

11.  Idem,  Dismissal  as  a  Bab.— The  cases  in  which  dismissal  of  an  appeal  will  not 
operate  as  a  bar  to  a  second  appeal,  and  hence  not  as  an  affirmance  of  the  judg- 
ment below,  are  those  where  the  dismissal  has  been  made  upon  some  technical 
defect  in  the  notice  of  appeal,  or  the  undertaking,  or  the  like.  The  bar  operates 
where  the  dismissal  is  for  want  of  prosecution,  and  the  order  is  not  vacated  during 
tlie  term,  or  the  dismissal  is  on  the  merits.    Id. 

12.  Appeal,  Sufficiency  of  Undebtakino.— An  appeal  will  not  be  dismissed  on  the 
ground  of  insufficiency  in  the  justification  of  the  sureties  on  the  undertaking, 
where  the  undertaking  was  both  to  render  the  appeal  efiTectual  and  to  stay  execu- 
tion, and  the  justification  was  sufficient  for  the  former  purpose.  Bobbins  v.  Bol^ 
larJiide,  374. 

18.  Idem,  Pbactice. — Where  the  examination  of  the  sureties  does  not  disclose  suffi- 
cient property  to  make  the  undertaking  operate  as  a  stay,  but  does  disclose  suffi- 
cieut  to  render  the  appeal  effectual,  respondent's  remedy  is  by  motion  in  tbe 
Court  below  for  leave  to  proceed  on  the  judgment,  notwithstanding  the  under- 
taking, and  not  by  motion  in  the  Supreme  Court  to  dismiss  the  appeal,    id. 

14.  Idem,  Statements  Bequisite.— The  statute  requires  the  places  of  residence  and 
occupation  of  the  sureties  to  be  stated  in  an  undertaking  on  appeal,  only  when  « 
stay  of  execution  upon  a  judgment  directing  the  payment  of  money  is  sought. 
Id. 
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15.  Ibem,  Bufficienct  of. — An  undertaking,  without  such  statement,  will  render  the 
appeal  effectual,  and  as  to  the  operation  of  such  an  undertaking  as  a  stay,  this  case 
requires  no  decision.    Id, 

16.  Statement  on  APPE.iL,  Qbounds,  what  Aits. — The  statement  containing  no  speci* 
ficatiun  of  tlie  grounds  of  appeal,  and  the  appellant  not  availing  himself  of  the 
privilege  accorded  in  Barrett  v,  Tewkshury,  ante  354,  of  annexing  to  his  state- 
ment those  grounds  nunc  pi'o  tunc^  this  Court  will  not  look  into  the  testimony  to 
ascertain  errors.    The  case  must  stand  on  tho  judgment  roll.    Id. 

17.  UsDEBTAKiNO  ON  APPEAL,  When  TO  BE  FiLED.— The  Undertaking  on  appeal  to 
the  Supreme  Court  must,  in  all  ca^es,  be  filed  within  five  days  after  filing  notice 
of  appeal,  and  the  Court  has  no  power  to  extend  the  time.  £UioU  v.  Ciutpman, 
883. 

18.  IDE3C. — Construing  sees.  343  and  337  of  the  Practice  Act  together,  they  provide 
that  an  appeal  is  not  effectual  for  any  purpose,  unless  an  undertaking  be  filed, 
or  a  deposit  made  witli  the  Clerk  withiu  five  days  after  fiUng  the  notice,  and  fail- 
ure to  so  file  the  undertaking  or  make  the  deposit  will  be  fatal  to  the  appeal,  and 
it  must  be  dismissed.    Id. 

19.  Ebbob,  Exczptions  when  to  be  Taken. — Although  it  does  not  api)ear  from  the 
record  on  appeal  that  a  demurrer  to  the  complaint  was  formally  disposed  of, 
yet,  if  it  does  appear  in  the  statement  that  one  of  the  errors  relied  on  is  "  the 
ruling  of  the  Court  on  the  demurrer,  and  that  the  same  should  have  been  sus- 
tained;" and  if  the  appellant  went  to  trial  without  insisting  on  a  disposition  of 
the  demurrer,  he  cannot  object  iu  the  Supreme  Court  that  the  demurrer  was  not 
formally  disposed  of.    De  Leon  v.  Higuera^  483. 

20.  Appeal,  Obdebs  not  Appealable.— An  order  of  a  Probate  Court  setting  aside  a 
judgment  of  that  Court  refusing  to  admit  a  will  to  probate,  is  not  an  appealable 
order,  because  not  within  sec.  297  of  the  Act  to  Eegulate  the  Settlement  of  the 
Estates  of  Deceased  Persons.  (Wood's  Dig.  421,  art.  2354.)  PeraUa  v.  Castro, 
511. 

21.  iDEtf,  Mode  of  Appeal.— Sec.  300  of  that  act  (Wood's  Dig.  422)  only  applies  to 
the  mode  and  manner  of  appealing.    Id, 

22.  Appeal,  Quzstions  of  Discbetion  not  Reteewable. — Questions  of  discretion  in 
the  Judge  below  not  reviewed  in  the  Supreme  Court,  except  iu  cases  of  gross 
abuse,  to  the  injury  of  the  party.    SmiJth  v.  HilleUt  23. 

23.  Appeal,  Undebtaxxng  on. — New  York  cases  commented  on  and  shown  not  to  be 
in  point  as  to  the  necessity  of  filing  the  undertaking  on  appeal  within  five  days 
after  notice  filed,  because  the  New  York  Code  fixes  no  time  within  which  the 
undertaking  must  be  filed.    Shaw  v.  BandaUy  384. 

See  Cbiminal  Law,  15;  Ebbob,  1-3;  Husband  and  Wife,  6;  Injitnction,  1-6;  In- 
stbuction,  1;  New  Tbial,  2-4;  Statement  on  Appeal,  1-6;  Supbeme  Codbt; 
Undebtakcno,  1. 

ASSIGNOR  AND  ASSIGNEE. 

1.  Assignment  of  Pbopebtt  in  Constbuotive  Possession.— Plaintiff  delivered  to 
defendants  gold  dust,  to  be  by  them  forwarded  to  San  Francisco,  to  be  there 
coined,  and  returned.  The  dust  belonged  to  five  persons,  partners  in  mining,  of 
whom  plaintiff  and  C.  were  two.  While  the  dust  was  in  the  hands  of  defendants, 
C.  sold  to  plaintiff,  for  a  valuable  consideration,  his  interest  in  it,  and  gave  a 
receipt  evidencing  the  sale.  Defendants,  after  this,  received  coin  made  of  tho 
dust,  and  a  creditor  of  C.  attached  the  coin,  by  garnisheeing  defendants.  De- 
fendants had  no  notice  of  the  sale  to  plaintiff  until  the  day  after  the  attachment, 
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wlien  pluintiff  demooded  C.'b  share  of  the  coin.  Held,  tbut  pluntiff  waa  eatitlcd 
to  Uia  cuio;  that  the  dust  in  d^enduitB'  baoda  wcs  in  Uie  cuDotnictlvo  poaxession 
of  all  tlia  flra  owners.  C.  hivJDg  no  eiclueire  inlereit  in  tnj  part  until  it  vu 
converted  into  coin,  and  dirided  among  tlie  OHtiers;  thatC.'s  richtia  lbs  dust 
vttH  B.  cbuse  in  Kction,  which  lie  could  isaign  bj  order  in  favor  of  tba  porchuer 
orasEignee,  and  after  ench  order,  neither  C.  nor  bis  rreditora  could  claim  uj 
tight  t"  the  money;  that  the  Statate  of  FrwuU  bra  no  applicution  to  a  caae  liko 
this.  WaUmg  t.  Jfiiitr.  98. 
!.  Attaciqiekt  Lien. — A  gimishment  does  not  eire  the  creditor  preoedenoe  over 
assignees  of  the  fuDtt,  when  the  aaiignment  is  prior  to  tlie  service  of  the  Bamish- 

See  Etidencg,  1, 8, 13;  Lakdlobd  ajid  Tehakt,  3. 

ASSISTANT  DI8TEICT  ATTORSET.  BAN  FBAKCISCO, 
See  Chuonu.  Lav,  23^. 


1.  AaEEEiiEyr»o*iMsrPtJBLicPoLiciKWTEitFOHCEABLE.— There  wore  pending  be- 
fore thoBoara  of  U.S.  Land  CommisBioDerii  three  cases— Ko.  638,  Noa.45iLndS12. 
Tbo  claimant!  in  No.  553  entered  into  a  written  agreement  with  T.,  tlia  claimant, 
■nd  B„  his  »ttorney  of  record  in  cases  Nos.  45  and  813,  by  which  the  tOTmei 
■greed  to  pay  to  V.  a  certain  portion  uf  tlie  proceeds  of  tbe  sales  of  that  portidu 
of  tho  claim  Ko.  £53,  known  us  the  Uiranda  claim,  the  parties  agreeing  lo  appoint 
an  agent  to  go  on  and  make  sales.  Can  tern  poraneoua  with  Ibis  agreemeat  voa 
another  between  the  same  partica,  by  vhich  V.  aud  B.  agreed  to  witlidraw  and 
diacotitinuo  claims  Nos.  4j  and  612  bcforo  said  Board,  and  also  to  causa  to  be  with- 
drawn the  dcpositionpi  of  Theodore  Mii'anda  and  Franciscn  Miranda,  taken  before 
k  Commissioner  in  said  case  No.  6  J8,  sjid  on  flla  tbcrein;  and  to  uue  tlieir  "  best 
endeavors  to  procoro  the  conQrmation  of  said  claim  So.  553."  b.  was  the  attor- 
ney tor  tbo  Miranda  claim,  nbich  was  fur  the  same  land  aa  claim  No.  5J8.  To 
defeat  claim  No.  658  be  acted  for  tbo  U.  S.  Law  Agent,  in  taking  said  depositions, 
which  were  important  to  tbo  OoTemmeiitin  defeating  claim  558.  and  he  Bttcmpttil 
to  carry  cot  liis  agreement  to  withdraw  said  dcpoBitions— though  lie  was  not 
directly  retained  by  the  Govemraent.  V.  and  B.  sue  for  the  speoifio  execution  of 
tbo  agreement.  IleUl,  that  such  agreement  is  against  public  policy,  and  cannot 
bo  enforced;  tliat  B.  could  not,  witliout  a  violation  of  his  du^  to  the  Government 
as  an  attorney,  carry  out  iuch  agreement.     Valentine  v.  Sleuari,  337. 

3.  A^roH^■EY,  Coijtkact  Aounat  rtrBua  PoLtCY. — An  attorney  after  once  acting  a« 
Bucli  iu  the  prosecution  of  a  suit,  and  having  opportunities  for  knowing  the  facM 
of  liis  client's  ease,  cannot  go  over  and  render  assistanco  to  the  adverse  side,  sod 
then  enforce,  in  a  Coart  of  efjoity,  a  contract  based  on  socb  assistance.    Jd. 

8.  Ideu,  Ddtx  as  ro  ma  Cux^n.—An  attorney,  when  acting  for  his  client,  is  boimd 
to  tbo  most  scnipulous  good  faith.  Even  wbero  the  attorney  purchases  tbe  anb- 
Ject  of  the  suit,  the  client  may  set  the  purchase  aside  at  will,  unless  the  attorney 
show  by  clear  and  couelasivo  proof,  tbat  no  advantage  was  taken,  tbat  eveiythiug 
WBJ  cijilained  to  tbe  client,  and  that  tba  price  was  fair  and  reasotiable.    Id. 

i,  AoBEEMKXT  AOACfBT  PuBuo  PouoT  VotD. — Held,  farther,  tbat  the  dcpoaitioDa 
Iiaviug  became  regularly  a  part  of  the  records  of  tba  L^nd  Cummidsion,  and  iLa 
Govijmment  being  thus  entitled  to  use  t^m.  lijie  other  public  arcbivca,  tha 
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agreement  to  withdraw  them,  and  thus  to  interpose  obstacles  to  the  exercise  of 
this  right  of  the  Government,  is  contrary  to  public  policy  and  void,  and  thitt. 
whether  the  depositions  were  true  or  false,  or  whether  the  Government  wouTd  be 
benefited  or  not  by  their  possession.    Id. 

6.  Idem.— There  is  no  difference,  in  principle,  between  a  contract  to  keep  a  witness 
out  of  the  way,  and  an  agreement  to  suppress  and  get  from  the  archives  or  offices 
of  the  Government  a  deposition — a  knowledge  of  which  may  be  important  to  the 
Government.    I(L 

6.  Aqseexent,  Past  Yozd  is  Void  in  toto.— If  any  part  of  the  consideration  of 
an  agreement  be  void,  as  against  public  policy,  the  whole  contract  fails.    Id,      ^ 

BOABD  OF  SUPERVISORS. 
Bee  CoBPOBATioN,  2;  Cbiminal  Law,  23;  Omos  and  Ostigeb,  1. 

BOND. 

1.  Pasties  PLAizfriFF  ok  Injunction  Bond. — On  an  injunction  bond  given  to  plain- 
tiff and  others,  as  obligees,  plaintiff  alone  may  sue,  if  the  property  on  which  the 
injunction  operated  was  his  sole  property,  and  the  injury  his  alone,  the  complaint 
averring  these  facts.    Browner  v.  Daoia^  9. 

2.  Deieand,  when  not  Nkcessabt. — In  an  action  on  such  bond,  no  demand  for  pay- 
ment of  unliquidated  damages  need  be  made  on  the  parties  for  whom  the 
sureties — that  is,  the  obligors — stipulated.    Id. 

8.  Bond  of  Indemnitt  to  Shebiff.— That  the  bonds  in  question  were  independbnt 
securities  for  the  same  object  of  holding  the  Sheriff  harmless  in  respect  to  tiie 
same  act  of  retaining  the  vessel,  and  that  they  amount  to  an  undertaking  on  his 
part  to  detain  and  hold  the  vessel,  at  the  request  of  each  of  the  creditors,  Gilseu 
and  Dallas,  and  to  a  separate  covenant  by  each  of  those  obligors,  in  consideration 
of  this  agreement,  to  see  him  harmless  from  any  consequences  arising  from  such 
detention,  commented  on  and  doubted,  and  the  opinion  intimated,  in  Davidson 
V.  Dallas,  8  Cal.  227.  The  question,  therefore,  is  left  open  for  review.  Davidson 
y.  DaUas,  75. 

Bee  Appeal,  2,  8;  Davidson  t.  DoQclb,  75. 

BOUNDARY. 
Bee  Eyidenoe,  15-19;  Mexican  Grant,  2-5. 

CASES  APPROVED. 

Appeal^  Orders  not  Appealable.— JjOTrer  v.  Knox,  10  Cal.  480,  in  Burdge  v.  Gold  Hill 

&  B.  R.  W.  Co.,  198.    Sow  J}iken.—E]]iott  v.  Chapman,  383,  in  Shaw  v.  Randall, 

886. 
Cloud  on  Title,  Statute  Remedy.— Bh&tinck  v.  Carson,  2  Cal.  588,  Hickman  v.  O'Neal, , 

10  Cal.  293,  in  Pixley  v.  Huggins,  133. 
Orand  Jury,  Haw  Empanneled.—Feoip\e  v.  Cuintano,  327,  in  People  v.  Moice,  331. 
Homestead  Appropriation. — Cook  v.  McChristian,  4  Cal.  25,  in  Harper  v.  Forbes,  204. 
Judgment,  Action  to  Set  Aside.— -Gregory  v.  Ford,  14  Cal.  138,  in  Gibbons  v.  Scott, 

286.    Binding  Effect  o/.— Dewey  v.  Gray,  2  Cal.  376,  Clary  v.  Hoagland,  5  Cal. 

476,  6  Cal.  685,  Gunter  c.  Laffan,  7  Cal.  592,  in  Davidson  v.  Dallas,  82. 
Limitation,  in  Ileal  ^c/iorw.— Billings  v,  Harvey,  6  Cal.  381,  in  Gibbons  v.  Scott,  284. 
Miners,  Eight  of  Entry  on  Ziand.— Burdge  v.  Smith,  14  Cal.  380,  in  Smith  v.  Doe,  105. 
Parties.— Summers  v.  Parish,  10  Cal.  347,  in  Browner  v.  Davis,  11, 
Quieting  TW^.— Pixl^  c.  Huggins,  127,  in  Curtis  ©.  Sutter,  264. 
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Sedemption,  Statute  Bi^d  <t^.— WhiCneT  v.  Higgiin,  10  CaL  5M,  tn  Taolniuiw  B.  Co, 

V.  Sedgwiok,  IX. 
SMc<"3  Fund,  Commimionen. — Smith  o.  Uone,  3  CaL  SU.  in  He;tleiifeldt  o.  Hilfb- 

cuck,  £11. 
Btatenwnt  on  Apptai Enowles  v.  lochea,  13  C&L  311,  in  Burett  D.  TawkibnrT.  357, 

038. 

CASES  CITED. 

Action,  Foterr  of  Court  to  Z>i>nusa.— Abbe  r,  Marr,  14  CtX.  aiO,  in  TalcDtine  v. 

StewBrt.405. 
AdnHaions  of  Vendor  at  fdiilenM.— FoigG  V.  O'NeU.  H  CtL  183,  In  ColiQ  v.  Hal. 

ford,  52. 
Alcalde  Titb-s.  Validit!/  o/— Woodworth  t.  Fulton,  1  CbI.  295.  CohiB  o.  lUiBin,  8  C«L 

113,  LU  XreadwiJl  v.  Payne,  198.    Hut  v.  Barnatt,  (iS8,  Beyaoldi «.  Wtst,  1  Cal. 

323.  in  Hart «.  Bumett,  CJS. 
Appeal,  at  a  Slai/.— SI«roed  M.  Co,  v.  Fremont,  7  Cal,  133,  in  Hicks  n.  Michael.  110. 

Wltal  an  Affirmance.— Otbora  p.  Henclrickson.  0  Cal.  176,  in  Karth  e.  IjgLt,  327. 
AtLichmmt,  Prior  Highla  Pmfcr.— Hardj  c.  Hun*,  11  Cal.  3i3,  in  WalUns  "■  Milltr, 

Certiorari,  What  iierimBoMe.— Whitney  v.  B.  P.  Km  Dep'tmt,  11  Cal.  179,  In  Lcnra 

V.  Aleiuder,  801. 
Challenge,  to  Grand  Juror,  Wbtn  to  be  Jhton.— Poopla  o.  Beatty,  11  CaL  566,  ia 

People  E.  Moioe,  831. 
Complaint  in  Ejectment. — Toont  v.  HoweU,  11  Cal.  465,  BoU«  d.  Wdfenback,  114,  it) 

Boleav.  Cohen,  151. 
CantlitiUion,  Special  t'a»M.— flaundera  E.  Haynea,  IS  Cal.  14S,  in  Jackson  v.  D»y,  93, 
Conveyance.  Wlien  not  a  tfifl.— Mtyer  e.  Kinaer,  13  Cal.  247,  Smith  0.  Smith,  li  CaL 

316.  in  Piiiey  v.  Hugsina,  131, 
Demurrer,  Wliendoet  nol  i.i(i.~BolliDB  «.  Forbea,  ID  Cal,  299,  in  De  Leon  d.  Hignera, 

495. 
Findingt.  Beeieui  o/.— Rittar  v.  Stock,  13  Cal.  403,  in  Duff  v.  Fisher,  833. 
grand  Jury,  Uoda  0/ impannfiitij.— People  v.  D«itty,  31  Cal.  56G,  PeopIoB.  Eod- 

ligatz.  10  Cal.  60,  in  Puoplo  d.  Cuintano,  329;  and  Peoplu  v.  Beatty,  in  People  v. 

Arnold,  179. 
Oraat,  DeacripOon  by  Btference.—Feiria  v.  CooTer,10  Cal.  622,  in  Sewani  0.  Ualotte, 

Injunction,  Sight  (o.— Xatonla  W.  &  H.  Co.  r.  Parker.  Jan.  T.  1860,  not  reported,  in 

Hicka  D,  Michael,  117.    Against  ICiufs,— Winana  t.  Christie,  1  CaL  70,  Nalom» 

W.  k  M.  Co.  V.  Clarkin.  14  Cal.  541.  in  Curtia  t>.  Sutler,  261. 

Imtrudion* Prealon  v.  Eehoe,  10  Cat.  415,  in  >ame  oaae,  313. 

Jadgmmt,  Adion  to  ^.itida.—WhitDcy  n.  Higgins,  10  Cal.  547,  in<jamblee.  Tod, 

510. 
Jfezu»n  Qrant,  Cliaraeltr  and  ^ifid  o/,— Ferris  v.  Coorer,  10  CaX.  589,  in  HorloD  •■ 

Polger.  277. 
Umcioan  ZatD.— Cohai  0.  Rajain,  3  Cal.  443.  in  Hart  c.  Burnett,  569. 
Mortgage,  a  Merr  Staurity. — McMillan  n.  Bicharda,  9  Cal.  Ill,  Haglee  v.  Maejr,  9  CaL 

138,  in  Johnaon  b.  Sherman,  393. 
Motion,  What  Abandonment  q^.— Mahoney  d.  Wilson.  43,  in  Oreen  v.  Doase,  301. 
Parol  Etidence.  of  Written  Inelrwnenl — Pierce  0.  Bobinaon,  IS  CaL  116,  in  Johoson 

r.  Sherman,  291. 
Partner,  to  Give  Solice  of  lictirtmenl — Johnson  e.  Tolten,  8  CaL  343,  In  WillUmB 

V.  Bowers,  321. 
recent  to  Land,  at  a  Air,— Wa term sn  o.  Smith,  IS  Cal.  373;  Moon  B.  Wilkinaon,  U 

CaL  478;  Yonnt  v.  Hovell,  14  Cal.  1G5,  in  Stark  t>.  Banetl,  866. 
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Possessory  ^c^ioTi.— Sweetland  v,  Froe,  6  Cal.  147,  in  Wright  ©.  Whifcesides.  48. 
PoxBer,  Time  not  Essence  o/.— Qorham  r.  Cam]pbell,  2  Cal.  135,  in  Fox  c.  Brinsac.  223. 
Quieting  Title,  Statute  Itemec^.—Mercfid  M.  Co.  v.  Fremont,  7  Cal.  8.9,  in  Curtis  v. 

Siitttr,  263. 
Jiedemplion,  Statute  Kigkt  o/.^Kontgomcry  r.  Tutt,  11  CaL  190,  in  Tuolumne  lied. 

Co.  V.  Sedgwick,  527. 
Hegislry  Act,  Purpose  o/,— Eoae  p.  Mnnie,  4  Cal.  173,  in  Pixley  ».  Huggins,  132. 
San  Francisco,  City  Zancfa.— Woodworth  tj.  Fulton.  1  Cal.  *295,  Beynokla  ».  West,  1 

Cal.  322,  and  Cobas  v.  Raisin,  3  Cal.  443,  in  Hart  v,  Burnett.  6!'7,  598.     TUle  to 

City  Property. — Smith  v,  Morse,  2  Cai»  524,  Hart  v,  Burnett,  530,  in  Holladay  v. 

Frisbie,  635. 
Btaiement  on  Appeal. — Barrett  v.  Tewksbury,  854,  Reynolds  v,  Lawrence,  861,  in  Dob- 

biuii  V.  Dullarhide,  375. 
Van  NesH  Ordinance.— KolladBUY  v.  Frisbie,  630,  Wheeler  o.  Hampson,  Cal.  Bup.  Ct. 

18u0,  not  reported,  in  Hart  o.  Burnett,  623. 

CASES  DISTINOUISHEP. 

Appealy  ffow  ThXr^n.— ^Rabe  v.  Hamilton,  31,  in  Shaw  v.  Randall,  886. 

jLxeeutiony  Action  to  Prevent. — Rickett  v.  Johnson,  8  Cal.  84,  Reyalk  v.  Kraemer,  8 

Cal.  66,  Chipman  r.  Hibbard,  8  Cal.  268,  Gorham  v.  Toomey,  9  Cal.  77,  Uhll'elder 

0.  Levy,  9  Cal.  607,  in  Pixley  v,  Huggins,  134. 
Larceny^  Description  in  IndictmenL—^eo^lQ  v.  Ball,  14  Cal.  101,  in  People  o.  Green, 

673. 

OASES  DOUBTED. 

Election,  Validity  of.—Veople  o.  Whitman,  10  Cal.  46,  In  Brooks  v.  Helony,  62. 
Findings,  Conclusiveness  <^.--Walker  v.  Sedgwick,  5  Cal.  192,  in  Duff  v.  Fisher,  880. 
Qffioial  /^OTuis.— Davidson  v.  Dallas,  8  Cal.  227,  in  Davidson  v.  Dallas,  78. 

CASES  EXPLAINED. 

Appeal,  Effect  of  Reversal, — Steams  o.  Aguirre,  7  Cal.  443,  in  Davidson  v.  Dallas,  84. 

San  Francisco,  City  Lands. — Touchard  v.  Touchard,  5  Cal.  306,  in  Hart  v.  Burnett, 
599.  Title  to  Property.— ^mith  v,  Morse,  2  Cal.  524,  in  Hart  v.  Burnett,  617. 
HoUaday  v.  Frisbie,  636,  Cohas  v.  Raisin,  3  Cal.  443,  Touchard  v.  Touchard,  5 
Cal.  806,  Seale  v.  Mitchell,  5  Cal.  401,  Welsh  v.  Sullivan,  8  Cal.  165,  in  Hart  v, 
Burnett,  617-619. 

Findings,  Revieu)  of. — ^Dewey  o.  Bowman,  8  Cal.  145,  Still  v,  Saunders,  8  Cal.  281,  in 
Duff  V.  Fisher,  881, 

Stare  DeciMs,  Doctrine  o/.— Smith  o.  Morse,  2  Cal.  524,  Cohas  v.  Raisin,  8  Cal.  446, 
People  V.  Hays,  4  Cal.  130,  Woods  v.  San  Francisco,  4  Cal.  198,  Seale  v.  Mitchell, 
5  Cal.  401,  Welsh  v.  Sullivan,  8  Cal.  166,  in  Hart  v.  Burnett,  586^89.  Leese  v, 
Churk,  3  Cal.  18,  Yanderslioe  v.  Hanks,  8  Cal.  18,  in  Hart  v.  Burnett,  606. 

CASE  LIMITED. 

Larceny,  Description  in  Jndtotment^People  o.  Cohen,  8  Cal.  42,  in  People  o.  Qreen, 
513. 

CASES  OVERRULED. 

Findings.— Qn,y  v.  Eaton,  5  Cal.  448,  in  Duff  9.  Fisher,  380. 

Judgment,  when  not  Fraudulent.— 'TtMSo  v,  Josephson,  7  Cal.  852,  in  Gamble  v.  Tail, 

510. 
Statute  qf  Frands^^Lscon  v,  Scannell,  9  Cal.  272,  in  Stetens  o.  Irwin,  607. 
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CABES  NOT  EEPOBTED. 

Pbe  folloTing  cttea  vera  dodilcd  daring  the  period  of  tbese  Iteports,  bnt  u«  not 
Burtli  rtportins:  Affirmfd.— 'People  e.  BoyJ,  iDd  Whitney  BJid  Wood  r,  Bucli- 
■nun,  for  w»nt  i^f  assignment  of  errors;  CraTen*  «,  Dewey;  Widdea  e.  Hodge*; 
Connelly  e.  Pollard;  Itodgera  o.  Livingston.  Jtemrsed.— Smith  t-t  «1.  ».  TnlKin 
etol..  and  Smith  et  U.  c.  Stubbs  ct  al.,  on  authority  of  Smith  v.  Doe  {infmJi 
Hiducy  V.  Lomb&rdo;  Booth  d.  Stone. 


CHATTEL  MOBTOAGE. 
See  HoimuoE,  1-5. 


CLOOD  ON  TITLE. 
Bee  Isjvscrnos,  15-19. 

COKMOS  LAW. 

1.  CoxKOJl  Law,  PEramtPnoji  la  to.— In  the  absence  of  proof  io  the  contran,  tba 
common  lav  is  presumed  to  curt  in  tliose  IstaEes  of  the  Union  irhich  were  origi- 
Dally  colonies  of  England,  or  were  carved  ontof  such  colonies.  A'oiritr.  Harris, 
226. 

S.  Idem. — The  same  premmptioa  prevaila  as  to  the  eiist«noe  of  Ibe  oanmion  law 
in  tlioee  States  vrhiuh  have  betn  mtabliobed  in  territory  acquired  eincc  tbe  reTo- 
lution,  wlioro  snch  territory  was  not,  at  the  time  of  its  acijniditioa.  occupied  t? 
an  organized  and  civilized  community;  butwhero  tbe  population,  iipou  IfaewUb- 
linhmeul  of  government,  vtas  lormtd  by  umigralion  from  the  original  Slates.   Id, 

3.   Ideh No  such  presumption  can  provnil  aa  to  the  States  ol  Florida,  LoaixiMU, 

and  Te^iBB.    lu  those  awMM,  at  tue  time  of  their  accession  to  the  conntiy,  organ- 
izc-d  governments  ciisled,  the  laivii  of  nbich  remained  in  force  nnul  tbey  w«ra 
abrugalod  by  proper  aathoricy,  and  new  laws  were  promnlsklcd.    Jd. 
See  Uuaauri>  akd  ^'ife,  11, 13. 11,  IS. 


CONSTABLE. 
Bee  Jdbticb  op  tbb  Pzicb.  1-8. 

coNsTmrnoNAL  law. 

1.  Ei.ECno:i.  Execctite  Officebs.— It  U  ■  port  of  tbe  constitadoiul  pdliej  of  this 
Slate,  that  all  elective  officers  connected  with  the  executive  department  of  U^ 
Otivemment  shall  ba  elected  at  the  same  time  and  place,  and  in  tbe  same  maiuker. 
Brvola  v.  J/etony,  US. 
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2.  Idem,  Stats  Coxtrolleb.— A  Controller  mnst  be  elected  biennially,  at  the  same 
time  and  place  and  in  the  same  manner  \vith  the  Goyemor  and  Lieutenant  Got- 
ernor,  and  an  appointment  of  a  Controller  by  the  Governor  before  this  biennial 
general  election,  whatever  its  effect  otherwise,  cannot  defeat  this  constitutional 
policy,  nor  deprive  tlie  people  of  their  right  to  fill  the  office  of  Controller  at  such 
election.    Id, 

8.  Idem,  of  Governor.— Nor  can  election  by  the  people,  had  before  the  election 
fixed  for  filling  the  office  of  GoveiTior,  etc.,  defeat  this  policy.    Id, 

4.  Idem,  Yaliditt  of. — People  v.  Whitman,  10  Cal.  116,  doubted  as  to  the  point 
involved  in  that  case;  and  as  to  the  validity  and  effect  $>f  the  election  of  the  Con- 
troller at  the  general  election  in  September,  1858,  no  authority.    Id. 

6.  State  Co^tfroller,  Ofpics^f.— The  Controller  elect  m&y  take  his  office  whether 
tlie  Governor  qualifies  or  not.    Id, 

6.  Ma>'damti8,  Jurisdiction  or  County  Courts. — County  Courts,  tinder  the  statute, 
have  jurisdiction  in  proceedings  by  mandamus,  and  the  statute  is  constitutional. 
JackB  V.  Day,  Ul. 

7.  County  Courts,  Jurisdiction  of. — Aside  from  previous  decisions  of  this  Court, 
the  true  construction  of  our  Constitution  (Art.  6,  sec.  9)  is  that  the  Legislature 
has  power  to  confer  on  County  Courts  jurisdiction  in  such  specially  enumerated 
and  defined  cases  as,  in  its  discretion,  should  be  confided  to  those  tribunals. 
Cases  from  New  York,  quoted  and  approved.  In  this  State,  a  more  restricted 
view  has  been  taken.    Id, 

8.  State  Office,  ELioiBiLirY  to.— Under  the  twenty-first  section  of  Art.  IV.  of  the 
Constitution  of  this  State,  a  person  holding  tlie  Federal  office  described  in  that 
section,  is  incapable  of  being  elected  to  a  State  office.  He  cannot  receive  votes 
cast  so  as  to  give  him  a  right  to  take  the  State  office  upon  or  after  resigning  the 
Federal  office.  The  word  '*  eligible"  in  this  section  means  capable  of  being 
chosen;  the  subject  of  selection  or  choice.    Searcy  v.  Grow,  117. 

9.  Office,  Compensation. — The  term  '•  compensation,"  in  section  21,  Art.  IV.  of  the 
Constitution  of  this  State,  means  the  income  of  the  office,  not  the  profit  over  and 
above  the  necessary  expenses  of  the  office.    Id. 

10.  State  Prison,  Commissioner  Act  Construed.— The  Act  of  March  21st,  1856, 
creating  a  Board  of  State  Prison  Commissioners,  and  defining  their  duties,  is 
constitutional.  It  does  not  create  a  debt  or  liability  against  the  people  of  the 
State,  in  contravention  of  the  eighth  article  of  the  Constitution,  and  the  contract 
made  with  Estill  imder  the  act  is  valid  and  binding  upon  the  State.  State  rj 
California  v.  McOauley,  429. 

11.  Idf.m,  Appropriations.— Under  the  contract  made  with  Estill  for  the  pajnnent  to 
him  of  $10,000  per  month  on  his  lease  of  the  prison  and  convicts,  that  sum  per 
month  is  appropriated  by  the  act;  but  these  appropriations  are  to  take  effect,  and 
the  services  are  to  be  rendered,  in  future.  Until  the  services  are  rendered,  there 
is  no  debt  on  the  part  of  the  State.  The  State  became  indebted  rnly  as  the  ser- 
vices were  each  month  performed.  The  lessee  could  not  have  claimed,  at  any. 
time  after  the  contract  was  made,  the  aggregate  of  all  the  monthly  instalments, 
because  the  State  never  owed  him  that  amount.    Id, 

12.  Idem,  Duty  op  State  as  to  Convicts.— The  support  of  convicts  is  as  much  the 
duty  of  the  State,  as  to  provide  for  the  salaries  of  her  officers.  It  constitutes  one 
of  the  ordinary  sources  of  the  State's  expenditures;  and  a  law  authorizing  a  con- 
tract for  keeping  the  prisoners  at  a  fixed  price — the  payment  and  service  being 
future  acts— is  not  in  coufiict  with  the  Constitution.    Id, 
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13.  CoHSTmrnosiL  LiW,  Siatb  Debt — The  eighth  fcrticlo  of  thH  Conslilntion  vsi 
intended  to  provetil  tliu  State  fiiim  running  into  dubt,  uiil  i>  keep  Ikt  eipeudi- 
turn,  except  in  certain  coses,  wicliin  Ler  revenut-s.  Tbaie  revenucu  ma;  be  ap- 
pTopriau.'d  in  tuiticipntioa  of  tliuir  rtueipt  lu  cfffCtiiilty  as  vbtn  ■ctiiully  in  tlie 
Traaeury.  Tlie  iippi'upriBliuii  of  tliu  moQcjii,  wbun  naxivtj.  niectK  Uie  serviccH 
08  they  uro  reDilerul,  tlius  •3'uichaTgiug  Uie  liabilitiei  as  they  arise,  or  riiihcr  au- 
ticipalitig  uiitl  preVLUtiiig  tlieir  ei:i3lonce.  The  appropriatiou  aocompuiyine  the 
BerviotB  i>peratei)  in  tLo  iiaturo  of  a  csaah  payracQl.     Id. 

14.  Co:«viCT»,  rov,-EE  or  Leoislaitbe.— The  fact  thai  the  Act  of  1856  atiOioriiM  the 
trsniir<:rof  thoconvictti  to  piivalu  iucUviduahi,  anil  the  IcSHe  of  the  labor  of  future 
couvi[;ta,  doiB  not  rcnd»r  the  act  uuconotilntioual.  The  power  over  the  whole 
anhjt-ct  of  piiniehijiont  for  crime  is  vented  in  the  Le^lataro — ihe  only  lituitation 
being  ll  10  in bibitioniigBinsc  the  infliction  of  cruel  and  UDua<iHlpamshmeDts,wltidi 
mean  those  of  a  barbaroua  cliuniotur,  unknown  lo  the  oommou  law.    lil. 

15.  Idem,  ItiOHTa  of  Leshrb  of — The  rightB  of  the  lessee,  honeTer,  must  be  subor- 
dinate lo  the  right  of  tiie  Coventor  to  pardon,  aod  thereby  discharge  the  convicts 
from  ciiBtody;  and  lu  auuh  niodiflcationa  in  ttie  extent  of  puniiihiueDt  a«  may  be 
made  by  future  legiBlatioQ.     Id. 

See  CsnoNAL  Law.  28:  Election,  3;  Hdsbakd  and  Wm,  14, 15;  BEDEici'Ttoti.  1-10. 

CONTltACT. 

1.  ExBCCTOBi  CowTHACT,  ConaTRlioTioM  OF — PlaintiflT  entered  Into  »  ooutraci  With 
,  defendanls,  by  which  (he  latter  purchased  of  the  former  oertain  dilcbea  fur 
(14,500,  payable  S^uOO  cash,  and  Sl^.OOO  as  folloiTs.  to  wit;  the  expenses  of  kwp. 
iug  naid  ditches  in  gvoil  order,  of  employing  i^ents  to  attend  to  the  same,  being; 
first  dL^ucied  from  tbu  proceeds  of  tliu  xale  of  vater.  the  balance  of  the  proceeds 
was  to  be  applied  to  the  liquiJation  of  said  $ia,000,  until  the  whole  was  paid, 
"and  lu  liflBienand  make  Ctrlaiu  Ihu  timely  and  early  payment  uf  said  sum  of 
money,  by  the  sales  as  aforesaid,  said  company  promise  to  fumieh  from  their 
tlitt:h,  to  lie  used  in  the  aboTo  named  dilehes.  su  muoli  water,  which,  addi-d  (o  tlie 
wuler  supplied  to  said  ditches  from  their  other  soureea.  ehall  bo  sufllcientloiLaeL-t 
SuIlbIuIJu]  amount  of  $1000  per  month;  and  vvhcn  said  company  shall  fail  to  fur- 
nish water  as  aforesaid,  tlie  suid  company  hereby  obligate  themselves  lo  pay  to 
said  BIcn  interest  at  tlie  rslu  of  len  per  cent,  per  annum,  on  the  said  monthly 
deficiency,  until  met  by  receipts  fiom  sales  over  aud  above  the  suid  tlDUD  per 
month."  Jlflil.  that  this  contract  is  not  an  agreement  on  the  part  uf  defimlaiita 
to  pay  the  balance  over  tlie  SiSOO  only  from  the  proceuds  of  the  diiehes  named 
therein;  but  that  it  is  a  guarantee  on  tlieir  port  Uist  the  mode  of  pjymtDt  pm- 
ecribed  shall  be  effectual  to  pay  the  debt  wilhiu  a  given  time.  Slen  v.  Si-ar  liicrr 
and  Auburn  Waia- ■•id  MiHing  Co.,  96. 

a.  Idem.— The  company  were  b-iund.  by  the  contract,  to  famish  and  sell  the  otipa- 
laled  qnantity  of  water,  and  apply  the  proceeds  monthly  to  the  payment  of 
pUiiitiff's  claim,  and  (ailing  (i>  do  this,  were  responsible  in  damagi-i.    Id. 

3.  Idem. — The  last  cl»ise  in  the  contract  does  not  give  defendantii  a  right  to  refnsa 
tu  supply  this  valer,  but  simply  provides  a  measure  of  damages  for  the  breaclt 
of  it.  Id. 
See  AttobneIi  1-6;  Cocbts.  1;  IfutAOBs,  1;  EvmsKix,  8;  Lum,  1-4:  IlEiiEMpnoiT, 
i-6;  ItES  Jumcata;  Sale.  Poibokai.  FBorXErr,  1,  3,  B-Tj  SrarE  Ptusos  Cos- 
iBiCT,  1-11;  Teleohaph,  1-S. 

CONTltOLLEIt.  AND  CONTROLLER'S  WABIIANT3. 
See  CoNSTiTtrnasAt.  Lav,  1-fi;  State  Bohm,  1-6, 
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CONVEYANCE. 

1.  CoKYETANOE,  WHAT  PASSES. — Land  Will  Sometimes  pass  without  any  specific  des- 
ignation of  it  as  land.  Thus  the  grant  of  a  messu^^e,  or  a  mebsuage  with  the 
appurtenances,  will  pass  ihe  dwelling  houi«  and  adjoining  buildings;  and  alno  its 
curtilage,  garden  and  orchard,  together  with  the  close  in  which  the  house  is  built. 
Sp<trks  V.  Hess,  186. 

2.  Idrm.— The  rule  is,  that  everything  essential  to  tlie  beneficial  use  and  enjoy- 
ment of  the  property  designated  is,  in  tlie  absence  of  language  indicating  a  dif- 
ferent intention  on  the  "part  of  the  grantor,  to  be  considered  as  passing  to  the 
grantee.    Id. 

8.  Idem. — So  the  sale  of  a  "bridge"  across  a  certain  stream,  "together  with  the 
tollhouse,  stables,  and  outhouses  of  every  description,"  and  *'  all  the  privileges 
and  appurtenances  appertaining,  or  in  any  wise  belonging  to  said  bridge,"  passes 
the  huid  upon  which  the  bridge  rested,  and  the  other  buildings  were  erected.    Id, 

4.  Idem. — The  doctrine  that  land  may  often  pass  by  conveyance  as  essential  to  the 
enjo^-ment  of,  or  as  parcel  of  buildings,  etc.,  erected  thereon,  is  consistent  with 
the  doctrine  that  the  ownership  of  the  land  may  be  in  one  person,  and  the  owner- 
ship of  the  structures  thereon  in  another — as  in  th^e  latter  cases  the  buildings 
are  erected  by  permission  of  the  owner  of  the  land  for  the  use  of  the  builder,  and 
generally  under  mutual  expectation  by  the  parties  of  their  removal,  or  of  com- 
pensation being  made  for  lliem  to  the  builder,  or  of  the  latter  ultimately  acquiiw 
ing  title  to  the  land.    Id. 

COBPORATION. 

1.  County,  People  of,  hot  a  Cobpobation. — ^The  people  of  a  county  are  not  a  cor- 
poration, nor  can  they  sue  or  be  sued.    Smith  v.  Myers,  S3. 

2.  Idem,  as  Pabty. — A.  county  is  a  corporation,  and  is  the  proper  party  plaintiff  to 
object  to  a  contract  made  by  the  Board  of  Supervisors  for  building  a  Jail.    Id, 

8.  Idem,  *I!ajl  Payee  as  Pabty.— When  a  tax  payer  might  be  plaintiff  in  such  case 
stated.    Id. 

Bee  EviDSNOE,  20-22;  Jthx^ment,  2;  Mobzoaob,  5. 

COUNTY. 
Bee  Cobpobation,  1-^. 

COUNTY  COURT. 
Bee  Appeal,  2, 3;  Constitdtional  Law,  6,  7. 

COUNTY  TREASURER. 
Bee  SA,GBAME2nx>  City  and  Couiity,  1. 

COURTS. 

Action,  Dismissal  by  Ooitbt.— Courts  should,  of  their  own  motion,  dismiss  a  case 
based  upon  a  consideration  which  contravtties  public  policy,  whether  the  parties 
to  the  suit  take  the  objection  or  not.     ValerUine  v.  Stewart,  387. 

See  Ajtfidavit,  1,  2;  Evidenoe,  10, 11;  Mezigan  Gbant,  3,  4. 

COURT  OP  SESSIONS. 
Bee  Cbzminal  Law,  8, 11,  22. 
oal.  bptb.  XT.— 48  758 
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CREDITOR  AND  DEBTOR.  • 

Bee  Fbaud  asd  Statute  of  Frauds,  1,  2.  ! 

CRIMINAL  LAW. 

1.  Mniu>EB,  WHAT  Verdict  must  State.— On  an  indictment  for  mnrdcr,  the  verdict 

must  state  whether  it  be  mui'der  in  the  first  or  second  degree.    People  v.  Mar-  I 

quw,  38. 

2.  Idem,  Specific  Finding  op  Degree.— If  on  the  return  of  the  verdict  it  does  not 
specify  the  degree,  the  Court  bhould  order  the  jury  to  retire,  and  return  a  upecilio 
finding  of  the  degree.    Id, 

8.  Court  of  Siissions,  Organization  of. — Where  the  convention  of  Justices  of  the 
Peace  for  electing  two  Associate  Justices  of  the  Court  of  Sessions  wsii  presided 
over  by  the  then  acting  County  Judge,  liis  official  acts  at  such  convention  were 
legal,  altliough  it  was  afterwai'ds  determined  that  another  person  had  been  legally 
elected  to  that  office;  and  a  Court  of  Sessions  composed  of  said  other  jierson  as 
County  Judge,  aud  of  the  two  associates  elected  by  such  convention,  was  legally 
organized.    People  v.  Tfyman,  70. 

4.  Evidence,  Declarations  when  Part  of  Res  GESTie. — On  an  indictment  *"'^ 
murder,  it  appeared  that  the  prisoner  on  the  day  of  the  killing  called  at  a  mill, 
several  hundix;d  yards  from  where  deceased  was  killed,  aud  borrowed  a  chisel — 
having  been  previously  in  the  habit  of  borrowing  tools  at  the  mill.  His  shirt 
was  bloody,  and  two  spots  of  skin  were  knocked  off  his  nose.  Defendant's  coun- 
sel asked  the  witness,  '*  Did  he  (prisoner)  state  how  he  came  by  those  hurts?  If 
BO,  state  all  the  conversation  then  and  there  between  you  two,  in  respect  to  thotte 
hurts,  aud  his  errand  there."  Objected  to  and  ruled  out.  Held,  that  there  was 
no  error  in  the  ruling,  the  declai-ations  not  appearing  to  have  any  connection 
\dth  the  offence  charged;  that  declarations  of  a  prisoner,  to  be  admissible  as  part 
of  the  res  gest  r,  must  be  contemp<^)raneous  with  the  main  fact  under  considera- 
tion, and  so  connected  with  it  as  to  illustrate  its  character.    Id, 

6.  Error  without  Injury.— ZTwW,  further,  that  even  if  in  this  cose  such  declara- 
tions were  improperly  excluded,  the  prisoner  was  not  prejudiced,  because  be  waa 
convicted  of  manslaughter  only,  shoMring  that  the  jury  negatived  the  idea  of 
malice  and  premeditation.    Jd. 

6.  Instructions  as  to  Confessions.- It  is  not  error  in  the  Court,  in  a  criminal 
case,  to  charge  the  jury  to  give  such  weight  to  the  defendant's  confession  as  they 
deem  it  entitled  to,  "judging  from  the  circumstances  under  which  it  was  given, 
and  the  motives  which  would  naturally  actuate  the  party  in  giviag  it;"  and  that 
they  might,  in  their  discretion,  believe  a  part,  and  disbelieve  another  part  of  sach 
confession.    Id. 

7.  Verdict  not  to  be  Impeached  by  Affidavit  of  Juror. — A  verdict  in  a  criminal 
case  cannot  be  impeached  by  an  affidavit  of  one  of  the  jurors,  tending  to  liliow 
that  it  was  not  a  fair  expression  of  the  opinion  of  the  jury.    Id. 

8.  Grand  Jury,  when  mat  bb  Summoned. — It  is  no  objection  to  the  panel  of  the 
Grand  Jury  that  it  was  summoned  by  order  of  Court,  under  the  eleventh  section 
of  the  act  concerning  jurors,  (Wood's  Dig.  511,)  while  the  prisoner  was  in  custody, 
on  an  offence  charged,  before  the  commencement  of  the  term.  People  v.  C'uii*- 
tano,  327. 

9.  Idem,  Mode  of  Summoning. — Nor  is  it  an  objection  that  the  copy  of  such  order 
of  Court  was  not  served  on  the  Sheriff,  as  the  statute  directs,  provided  he  Laa, 
oiLerwise,  regularly  summoned  the  jury.    Id, 
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10.  Indictment,  Finding  op,  Pbisoneb  not  Bound  to  have  Counsel. — On  an  indict- 
ment  for  murder,  the  Court  of  Sessiouii  is  not  bound  to  assign  counsel  for 
prisoner.    Id. 

11.  Challenge  to  Grand  Jury,  when  to  be  hade.— Challenges  to  the  panel  of  tlie 
Grand  Jiiry,  or  to  individual  jurors,  must  be  made  at  the  impanneling  of  the 
jury;  and  on  indictment  for  murdur  transferred  to  the  District  Court,  the  chal- 
lenge cannot  tUere  be  made.    Id. 

12.  Tbial,  Postponement  of.— The  trial  on  the  main  charge  in  an  indictment  will 
not  be  postponed  because  of  an  appeal  on  the  issue  of  insanity.    Id. 

13.  Cbimes,  abduction  Defined. — The  fifty-fourth  section  of  the  Act  of  April  16th, 
18~j0,  concerning  Crimes  and  Punishments,  (Wood's  Dig.  835,)  is  not  repealed  by 
tlie  Act  of  April  19th,  1856,  (Statute  1856, 131.)  amendatory  of,  and  supplement 
tarv  to  the  Act  of  1850.  bection  two  of  the  Act  of  1856  does  not  conflict  with 
section  fifty-four  of  tho  Act  of  1850.  These  sections  refer  to  a  different  class  of 
offences.  Under  the  latter,  the  abduction  must  be  accompanied  with  a  removal 
into  another  county,  State,  or  territory,  or  a  design  to  remove  the  party  beyond 
tho  limits  of  the  State.  Under  the  former,  the  abduction  need  not  be  accom- 
panied with  any  such  removal  or  design — the  intent  to  detain  and  conceal  being 
the  gist  of  tlie  offence.    People  v.  Chu  Quong,  332. 

14.  Findings,  Objection  when  to  be  Taken.— An  objection,  that  the  Court  below 
directed  the  jury  to  find  specially,  as  to  a  particular  fact,  comes  too  late  if  made 
in  the  Supreme  Court  for  the  first  time,  it  not  appearing  that  the  party  objecting 
was  injured  by  the  direction.    Id. 

15.  Evidence,  Pboof  in  Justification  Admissible.— Defendant  killed  deceased  while 
he  was  in  the  act  of  injuring  a  mining  claim.  On  the  trial,  defendant  offered  t  j 
show  that  he  was  the  owner,  and  in  the  lawful  possession  of  said  claim  at  the 
time  of  the  killing.  The  Court  refused  testimony  to  this  point.  Held,  that  de- 
fendant had  a  right  to  prove  his  ownership  of  the  claim,  for  the  purpose  of  show- 
ing his  mental  condition,  the  motives  which  prompted  his  action,  and  determining 
tho  character  of  tho  offjnoc;  that  tho  ownership  was  part  of  the  res  gestae,  and 
should  have  been  admitted,  subject  to  instructions  of  the  Court  as  to  its  legal 
effect,  though  when  admitted  it  may  not  have  amounted  to  a  justification.  People 
v.  CosteUo,  350. 

16.  Indictment  fob  Labcent,  Sufficiency  of.— An  indictment  charging  defendant 
with  *•  stealing,  taking,  and  leading  or  di-iving  away,"  the  proi)erty  stolen,  etc., 
is  not  defective  under  our  statute  as  charging  the  offenco  in  the  disjunctive.  Tiie 
gravamen  of  the  offenco  is  taking  and  removing  the  stolen  property,  and  it  is  im- 
material whether  the  asportation  be  by  means  of  leading  the  animals  stolen  or 
driving  them.  The  offence  is  complete  by  the  tmion  of  either  of  these  acts  and 
the  seizure  or  appropriation.    People  v.  Smithy  408. 

17.  Labcent  of  Houses. — Either  leading  or  driving  away  horses  charged  to  have 
been  stolen,  etc.,  is  a  carrying  away  within  the  law.    Id. 

18.  Idem,  Descbiption  in  Indictment. — An  indictment  for  larceny  describing  the 
property  as  **  a  black  or  brown  mare  or  filly,  branded  with  a  small  mule  shoo  on 
the  left  shoulder,"  is  sufficiently  particular  in  description.  To  state  the  color  is 
not  necessary,  and  putting  it  in  the  alternative  is  not  a  fatal  objection,  especially 
when  other  terms  of  description  are  given  which  identify  the  property.  Our 
statute  does  not  require  more  exactness  than  obtained  at  common  law.    Id. 

19.  Evidence,  Confessions  when  not  Admissible. — Confessions  of  a  defendant  in* 
dieted  for  larceny,  made  to  tho  prosecutor  and  owner  of  the  property  stolen, 
upon  inducomcnts  held  out  by  him,  that  if  defendant  would  disclose  his  confed- 
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eratea,  he  iroiild  use  hU  ioSiicDce  to  get  dGfendoit  wqoitted,  are  not  ■dmiwibls 
iu  eTideDcuaguiruit  liim.    Id, 

20.  Idem.  Conpehsiqss  DisTtsoowHED.— Whether  tbere.is  Kiy  toand»Uon  for  tbe  ili»- 
tinctiDQ  bctneeii  confeeuioDii  iuducul  by  pvraans  who  buTO  no  uutliorily'"' control 
avur  the  pmoner.  uid  tbtnw  induced  by  persons  bftving  such  oulhonly,  m  Con- 
Blubleu,  proaecutoni,  aud  the  like.    Query?    Id. 

II.  Tekdict,  OF  VHAT  CoNCLDaiTE iDdictment  &Dd  trial  !□  the  Coort  of  Seauons  in 

the  dty  and  oounly  of  Biui  FriinciscOi  for  laretny,  charged  to  b»Tu  been  coioniil- 
tod  vitbiu  Baid  city  and  couiily.  Tbe  evidence  tenilud  (o  ebov  that  tLe  offence 
iTas  tberti cuuimitttd,  and  tbe  verdict  waa  "guilty  aa  charged  in  Ibti iniliutmoDl." 
ilfUi,  lliat  tbui  Terdici  was  concluiiive,  an  to  the  offi.'DOe  being  coniniitled  witbia 
tbe  jurioiUction  of  eaid  Court.     People  t.  MagaUonea,  426. 

22.  DisTBicT  Attobnev.  Official  Ccties  or  AssiiiTAirT. — An  AMiatant  Frosecating 
Uislrict  Atbirney,  ap[xiiuIiKl  by  the  Board  ul  tjuperviaom  of  tba  cily  and  county 
of  Sail  FrauciBco,  undur  tlis  Act  of  April  .  3d,  1BJ8,  (233.)  ia  not  limilt.-d  in  hi« 
ofBcbU  action  to  any  particular  class  uf  caaee.  The  true  constructiun  of  the  Btat- 
uto  i»,  that  bo  aball  U>  FrOH»cutin;j  AtCurUey  in  the  Police  Court,  and  ahall  SiiUat 
the  Diatrict  Attorney  in  tbe  diachai-go  of  Ida  Tarioua  legal  dutiea.     Id. 

23.  Ideu. — One  cf  these  duties  ia  tbe  prosecution  of  choices  before  the  (^and  Jury, 
and  if  tlie  AnBistuut  may  pi*rfurm  the  duty,  ho  mual  be  deemi^d  tu  bo  clutbiid  wiili 
the  powera  and  prirtlugta  ni^onuai^  fur  that  parpoae.  While  acting  for  tho  Din- 
trie C  Attorney,  his  acta  poHaeiia  tbe  same  validity,  and  must  be  regoided  in  the 
same  li);bt,  aa  if  done  by  that  officer  in  jierbOu.     Id. 

3*.  Idem.— It  is  no  objection  to  an  iudictmtnl  found  in  aaid  Court  of  Bessiona,  thftt 
such  Assistant  Froeecutiug  District  Attorney  was  present  during  tlie  sesBiou  of 
tlie  grand  jury,  while  tbe  charge  emljriMxd  in  the  indictment  vas  uudi/r  cud- 
aidL-rauOD.    Id. 

So.  Tbial  is  CbimiWjU-  Cabes.  Mode  of.— It  is  boiler  for  the  Court  below  to  adhere 
Blrictly  to  tbe  proriaiona  of  the  alatule  in  rtapcct  to  tbe  mode  of  trial  in  crimi- 
nal  caaca,  tlian  risk  a  reversal  of  the  juil^iuent  by  a  dcviatiua  frum  tbe  apecifio 
uiihU-ji  of  proctduro  prescribed,  even  when  tbe  deviation  doea  not  Duem  lo  it  uia- 
ttrial.    People  v.  Arnold,  ■nG. 

26.  QuAND  JuBi.OuECTiONS  WHEN  TO  BErAEE.-(.— Where  defendant  ia  held  to  aiuirer 
before  the  Hudiugof  tlie  iudicitiietit,  an  objection  to  tbe  mode  of  drawing  ibe 

27.  Idem.— Tbe  statutory  provision  thateiceptiun  lo  the  graud  jury  must  bu  made  at 
a  pari'culai  time,  is  coustitutioaat.  The  Legislature  have  ihe  right  to  priscrilia 
rules  of  practice  in  crimiusl  or  civil  eases,  and  auiong  such  rul<.s  are  proviaioiis 
as  lo  tue  time  and  mode  of  eioepiing  to  irreguUrities  of  prucn-din^-.     Id. 

38.  iKDicrxKKT  FOB  McRDEB. — Plea,  self-defcnoe.  Taitimon;  conflicting  as  to  facts 
occurring  at  time  uf  liumicidu.  U..  a  witni-sa  fur  prusecution.  tc-aiiiioj  tlist  ha 
waa prL-sent  Augual  21tb.  atadiCBcully  between  defi^t^daiit  and  deoeawd,  in  llio 
Cuurau  of  which  defendant  discharged  a  dunble-barrelcd  ahol-guu  at  decuaiml, 
who  fell  forward;  tliat  immediately  thiiroafter  witneaa  appruachtd  didiuHiI,  and 
saw  lying  on  tbe  gruund.  about  six  futt  forward  uf  him.  a  pistul,  vbiub  wituitia 
lutd  previously  seen  in  deceased's  possession,  Witnoia  then  detailed  tbe  circuut- 
■tuubes  immediatt^ly  connected  with  the  difficulty,  id  which  he  bimatlf.  armed 
iridi  B  pistol,  tuok  part  with  deceased  against  defendant;  and  then  atauil  that  the 
pOitol  he  »aw  lying  on  tlie  ground,  deceased  borrowed  from  C.  some  time  before 
August  Htb;  that  0.  liad  given  the  pistol  lo  deceaacd,  who  said  be  would  cli-an 
it;  and  tbat  lie  (witneasl  had  often,  since  then,  and  bufore  Augnal  2Jth.  ni.a  ilia 
pistol  in  dsceased's  possossion.     Defendant's  counsel  then  aakcd  witntsa  lliiii 
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question:  "  At  the  time  C.  gare  the  pistol  to  Sweencv,  (deoeased,)  was  anything 
said  by  3.  witli  reference  to  using  the  pistol  against  the  defendant?"  Objecttd  to 
and  ruled  out  as  irrelevant  and  incompetent,  unless  evidence  was  produced  tend- 
ing to  show  that  the  thing  said  had  come  to  the  knowled^^e  of  defendant,  lldd^ 
tliat  the  Court  erred;  that  the  evidence  was  admissible;  that  the  declaration  of 
deceased  made  at  the  time  of  procuring  the  weapon  was  part  of  the  res  gesim^ 
and  illustrative  of  the  trant^action;  that  it  showed  the  purpose  for  which  the 
weapon  was  procured,  and  that  this  puq^se  was  an  item  of  proof  upon  the  ques- 
tion, which  of  the  two  parties  first  assaulted — this  being  the  point  to  which  the 
testimony  was  offered.    Id, 

29.  Threats  to  Kill,  Justificatiok. — ^The  mere  fact  that  one  man  threatens  to  kill 
another  does  not  Justify  the  latter  in  kilUng  the  former.  The  threats  niubt  be 
shown  to  have  been  communicated  to  the  accused,  before  they  are  admissible  as 
evidence  for  liim  for  any  purpose;  and  then  the  effect  and  bearing  of  the  testi- 
mony should  be  explained  by  the  Jad^e  to  the  jury,  before  the  case  is  finally  sub- 
mitted to  them.    Id. 

80.  Idem,  Intent  how  Manifested. — But  where  a  rencontre  occurs  between  two  per- 
sons, one  of  whom  is  killed,  and  the  witnesses  as  to  the  difficulty  differ,  or  the 
circumstances  are  equivocal  as  to  which  one  of  the  two  commenced  the  affray, 
then  the  fact  that  one  of  the  parties  had  previouslyprocured  a  weapon  for  the 
avowed  purpose  of  using  it  against  the  other — the  weapon  being  found  at  the 
pla6e  of  the  affray — is  a  circumstance  tending  to  show  that  the  purpose  was  ful- 
filled, and  hence  is  proper  for  the  consideration  of  the  jury.    Id, 

81.  Justifiable  Homicide.— Generally,  when  the  fact  of  a  homicide  is  shown,  de- 
fendant must  sliow,  by  a  preponderance  of  testimony,  tliat  the  killing  was  jubti- 
fiable;  but  this  rule  is  subject  to  the  qualification  that  where  the  testimony  of  the 
prosecution  leaves  a  ^loubt  as  to  the  character  of  the  homicide — as  whether  justi- 
fiable or  not — then  the  benefit  of  the  doubt  is  given  to  the  prisoner.    Id, 

82.  Idem,  Ixstbuctions.— Whether  an  instruction  giving  the  general  rule — ^without 
the  qualification— be  x)roper  or  not,  di  ponds  on  the  facts  in  proof,  and  the  charge 
would  bu  right  or  wrong  according  to  the  circumstances  of  tiie  given  case.    Id, 

83.  Indictment  Fon  Larceny,  Sufficiency  of. — An  indictment  for  larceny,  describ- 
ing the  property  stolen  as  **  fifteen  twenty  dollar  pieces,  and  twenty-five  ten  dollar 
pieces,  and  ten  five  dollar  pieces,  of  the  gold  coin  of  the  United  btates.  of  the 
value  of  five  hundred  and  fifty  dollars,"  is  not  defective,  as  not  averring  the  value 
of  each  particular  piece  of  coin.    Peofie  v.  Green,  512. 

DAMAGES. 

1.  "Damages  on  Breach  of  Contr.\ot.— Nominal  damages  are  presumed  to  follow 
as  a  conclusion  of  law,  from  proof  of  the  breach  of  a  contract.  Browner  y. 
Davis,  9. 

2.  Neoliqence,  Insufficient  Defence. — In  an  action  against  a  Water  Company  in- 
corporated under  the  laws  of  this  State,  for  overflowing  plaintiffs'  claim,  the  fact 
that  plaintiffs  could  have  prevented  the  damage  by  pulling  off  a  board  from  de- 
fendant's flume,  and  permitting  the  water  to  discharge  above  plaintiffs'  ciaim, 
is  no  defence,  because  they  were  not  obliged  to  avoid  the  injuries  complained  of 
by  committing  a  trespass.    Wolfy.  St.  Louis  Independent  Water  Co.,  819. 

Bee  Bond,  1,  2;  Contract,  1^;  Injunction,  20,  21;  Pleading,  1,  2;  Telegraph,  1-5. 

DEED. 

See  CONTCTANCB,  1-S;  REaiSXBATION,  1. 
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DEMXTBEEB. 
Bee  Appeal,  19;  Homestead,  1;  Mobtoags.  13. 

DESCBIPTION. 

Bee  CONTZYANCE,  l-<6. 

DITCH  OWNEB. 
Bee  Wateb  Biobt,  1-^. 

EJECTMENT. 

1.  Judgment  bt  Default  on  Amended  Complaint  Valid.— Where  an  amended 
complaint  in  ejectment  Be^9  up  title  acquired  after  the  commencement  of  the  suit, 
and  a  judgment  by  default  is  regularly  entered,  the  judgment  is  valid.  SmiUi  y. 
BiUeU,  23. 

2.  OBJEcnoNB  to  Trial,  when  to  be  Taken.— If  the  defendant  interpose  no  objec- 
tion to  trying  the  case  on  such  Bubnequently  acquired  title,  he  cannot  object  after 
judgment.    Id. 

8.  Trial  by  Jurt,  when  not  Awarded. — After  judgment  by  default,  in  ejectment, 
a  jury  trial  cannot  be  awarded,  there  being  no  issue.    Id. 

4.  Ejectment,  Instbuciions  as  to  Title.— In  ejectment,  where  the  title  is  of  record 
and  wholly  documentar}%  the  Court  may  declare  the  effect  of  the  papers  ofiercU 
by  plaintiff,  and  instruct  the  jury  that  plaintiff  has  made  out  his  title,  if  they 
believe  the  laud  to  be  within  the  boundaries  of  a  grant  under  which  plaintiff 
claims.    McCrtvrvey  v.  LWle,  27. 

6.  loEM. — Where  the  minutes  of  the  Court  entered  of  record  show  that  plaintiff 
offered  in  evidence  the  patent,  and  certain  mesne  conveyances  to  himself,  but 
they  do  not  appear  in  the  statement  for  new  trial,  and  the  papers  are  not  set  out 
in  the  record,  and  the  Court  charges  as  above,  this  Court  will  not  hold  that  the 
chaige  was  an  abstraction,  or  that  it  mistook  the  facts,  when  the  motion  for  new 
trial  fails  to  sit  forth  the  grounds  relied  on,  and  the  statement  does  not  show  that 
the  testimony  therein  was  all  the  testimony  offered.    Id, 

6.  Idem,  JoufT  Verdict.— In  ejectment,  the  verdict  may  be  joint  against  several 
defendants  without  KiJecifying  their  respective  lots  in  a  whole  tract,  where  they 
file  a  joint  answer,  which  contains  no  averment  as  to  the  particular  portion  of 
land  occupied  by  each,  no  proof  being  offered  on  the  point,  no  damages  being 
claimed,  and  defendants  being  in  possession.    Id. 

7.  Ejectment,  Sufficiency  of  Complaint.— A  complaint  in  ejectment,  with  general 
avermentu  in  the  usual  form,  is  sufficient,  without  a  specific  averment  of  tlie 
facts.  To  set  out  tlie  facts  connected  with  the  title,  and  the  wrongful  acts  of  the 
defendant,  would  produce  confusion,  without  benefit    Garrison  v.  Sampson^  93. 

8.  Idem. — ^Under  the  allegation  of  ouster,  a  holding  over  by  the  defendant  may  be 
sho^m.    Id. 

9.  Public  Lands,  Possession  of.— Merely  going  on  waste,  uninclosed  public  land, 
and  building  or  occupying  a  house  and  corral,  and  even  subsequently  cutting  hay 
on  pai't  of  the  land,  does  not  give  a  party  any  claim  to  or  possession  of  the  whole 
tract  of  one  hundred  and  sixty  acres.  The  case  would  be  different  if  the  party 
claimed  and  entered  under  the  Possessory  Act  of  this  State,  and  pursued  the 
necessary  steps  prescribed  by  it;  or,  probably,  if  he  had  made  his  entry  under  tUe 
preemption  laws  of  the  United  States.    Id, 

10.  Idem,  Limitation  of.— Where,  in  such  case- there  being  no  claim  tmder  the  Po*- 
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Bessory  Act,  or  the  preemption  laws  of  the  United  States— plaintiff  claimg  one 
hundred  and  sixty  acres  by  force  of  his  prior  possession,  and  a  contract  or  con- 
Benton  the  part  of  defendant,  whom  he  let  into  p(iS8e8si()n,  to  hold  thu  premises 
for  him,  or  Bubji<5t  to  his  order,  tlie  judgment  cannot  be  in  favor  of  i)laintiff  for 
the  whole  tract,  but  only  for  the  small  part  on  which  the  house  and  corral  were 
situated,  and  of  which  plainttJOT  was  in  tlie  actual  occupancy — th(.'i*e  being  no 
proof,  except  defendant's  general  consent,  as  above  named,  that  defendant  agreed 
to  hold  the  whole  tract  for  plaintiff.    Id, 

11.  £j£CT3fENT,  SuTFiciKNCY  OF  COMPLAINT.  —  The  avermeuts  of  possession  and 
ouster  in  this  case  were  held  to  be  insufficiently  denied.  Bee  statement  of  facts. 
SnuUi  V.  Doe,  100. 

12.  Idem. — In  ejectment  for  mineral  land,  plaintiff  averred  possession  of  a  large  tract 
of  laud,  including  the  mining  ground  in  controversy,  and  that  he  occupied  the 
land  for  agricultural  and  mining  purposes,  without  stating  that  any  use  was  made 
of  the  particular  portion  held  by  defendants.  This  averment  of  jjossession,  and 
also  the  averment  of  ouster,  were  insufficiently  denied  in  the  answer;  but  tlie 
answer  averred  affirmatively,  that,  at  the  time  defendants  entered  upon  the  ground 
in  dispute,  it  was  a  part  of  the  public  domain  of  the  United  States,  eontaiuid 
lai'ge  and  valuable  d(  posits  of  gold,  that  they  entered  upon  and  took  possession 
of  it  for  mining  purposes,  and  that  they  have  since  held  and  u^ed  it  for  such 
purposes  only.  The  Court  below  gave  judgment  for  plaintiff  on  the  pleadings. 
Efld,  that  these  affirmative  averments  of  defendants  being  proveil,  plaintiff  could 
not  recover  without  showing  such  an  actual  and  meritorious  possession  and  occu- 
pancy as  rendered  the  interference  of  the  defendants  unjust  and  iniquitable;  that 
he  could  not  recover  on  tlie  pleadings,  because  the  character  of  his  p4jssession  did 
not  appear,  the  complaint  not  averring  that  this  particular  ^x)rtion  of  the  laud 
was  ever  used  by  plaintiff  for  any  purpose  whatever.    Id. 

13.  Idem,  Allegation  of  Possession. — The  allegation  of  x>o8session  is  too  broad  to 
defeat  the  rights  of  a  person  who  has,  in  good  faith,  located  u]X)n  public  mineral 
land  for  the  purpose  of  mining.    Id. 

U.  Evidence,  Cebtificates  of  Stock  to  Prove  Title  t(5  Mining  Claim. — Ejectment 
for  mining  ground,  the  parties  being  owners  of  claims  on  opposite  sides  of  the 
same  hill.  I'lain tiffs  were  an  ordinary  joint  stock  company,  or  common  partner- 
ship, and  claimed  by  purchase  and  transfer  from  the  original  members  of  the 
company.  The  practice  of  the  company  was  to  issue  to  members,  certificates  of 
stock,  and  these  certificates  constituted  the  onlj  evidence  of  membership  recog- 
nized by  the  company,  transfers  being  made  by  an  assignment  of  the  certificates, 
and  a  notice  thereof  in  the  books  of  tlie  company.  On  the  trial,  these  certificates 
witli  the  assignments,  were  read  in  evidence  by  plaintiffs,  to  show  their  interest 
in  the  ground,  and  their  right  to  maintain  tlie  action,  defendants  objecting  to 
them  on  the  ground  of  irrelevancy,  and  that  their  execution  was  not  proved. 
Held,  that  tlie  certificates,  etc.,  were  relevant  to  show  possession  in  plaintiffs,  but 
that  their  execution  should  have  been  proven.    Penn.  Mining  Co,  v.  Ousens^  135. 

15,  Ejectment,  Plaintiff  to  Hecoveb  on  Stbength  op  his  own  TrrLE. — In  this 
case,  the  Court  instructed  the  jury,  1st,  that  if  they  foimd  that  plaintiffs  locj^ted 
their  claim  as  now  claimed,  before  the  location  of  defendants'  claim,  then  tliey 
should  find  for  plaintiflb;  and  2d,  if  they  found  that  defendants  never  located  any 
claim  adjoining  plaintiffs'  claim,  then  they  should  find  for  plaintiffs.  Ileld^  that 
the  instructions  are  wrong,  as  violating  the  principle  that  plaintiff  must  recover 
on  the  strength  of  his  own  title;  that  defendants,  having  been  in  actual  posses- 
sion for  a  long  time,  were  oot  required  to  show  anything  beyond  it,  until  a  prior 
aiid  paramount  right  was  shown  in  plaintifis;  that  it  was  not  essential  to  defend- 
ants' possession  to  show  that  they  had  ever  formally  located  their  claim  in  accord- 
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ante  vith  uij  mining  reeiil&ti™^,  or  that  tbe;  hkd  or  clumed  anj  otbtr  miniug 

grouiid.    Id. 
10.  Ejectment,  Complaint  BcrFicrEST.— A  complaint  in  ejectment,  iverrins  tliat 

plLiiiitiff  WM  in  tlie  acwol  possiowion  of  tUo  premisea  by  intloaun?  aod  cultiviiLou; 

that  cleftudiDto,  DO  a  certain  inj,  cntored  upoii  tlio  aame,  aud  oubI>s1  Uiu  plaiu- 

tiff,  and  that  defendant  ia  still  in  pOBBtusion,  is  aufflcienl.    HoIpi  v.  We:jp\^.iek, 

IM. 
IT,  EreCTMEST,  SnTFicmNCYOfCoKPLiiMT.— Complaint  in  ejccttnontaTerrinspriiT 

poBiKMBiun  in  plainttll,  intry  and  ousttr  bj  derendiinl,  and  that  iic  ia  still  in  inw- 

eeiuiou.  euffioieui    Boltt  t.  (Joliea,  150. 
la.  luEM.— Complaint  in  ejectment  may  bo  tor  two  separate  and  distinct  yicce*  of 

land'  bill  lliu  tno  caneeH  <il  aetion  mii>>tbe  Beparstcly  Btatud,  oUcetall  tlwiMnk-* 

to  tlie  acliun,  and  not  roquira  difiereot  places  of  trial.  M. 
13.  Ejecthest,  Bofticiekcv  of  Co]i(pi.*i-nt.— Complaint  in  ejectment  nocd  not  Btata 
tlie  euwt  timn  of  liiu  alK'ijud  uiist<.T,  especially  when  no  claim  id  mado  for  dam- 
agis,  and  no  recovery  liftd  for  tliem— tlia  allegation  in  tiiia  easu  ui  l.i  time  ot 
oufter  being.  "  on  or  about  December  l:!tb,  18j7."  CoUirr  i.  CorlifU.  1S3. 
SO.  PAnTiEs,  TuNAirra  nr  CoMaoS.— One  tenant  in  common  may  sne  a  party  in  pov 
atsKioii  by  adverse  claim,  and  recover  Uie  pruniineii,  if  pliiinult  rcprvHbutii  llu 
better  title.  Id. 
31.  EviEENCK  Of  L»KD  iNCLOBn)  IS  Gkakt.— In  ejectment  for  land  within  Snttcr"! 
Fort,  in  llie  city  of  Snoramento,  if  Uie  petition  of  ButltT.aolicitingelDTL-n  lc»eue» 
in  Oie  ealabliihment,  ■■  named  New  Uelvetia."  and  Uie  grant  in  wbicli  la  coucedtil 
tbe  land  referred  to  in  the  peliUoa  "named  New  Helvetia,"  Le  in  tvidinre,  to- 
gether wiib  the  declaration"  of  Vioget  in  connection  with  the  acoompanving  nmp, 
fixing  tbe  BOUthem  boundary  of  the  grant  Home  miles  U-low  tlie  American  Biver. 
and,  alao,  together  with  tlie  proof  tliat  tbe  lerrilory  lying  between  tbe  American 
Kiver  and  Sutlerrille,  tbe  western  line  of  Leideedorff's  grant,  aud  the  tiscrameutu 
River,  embrocing  ■■  Sutter's  Fort."  and  tlie  inclosares  and  ijettltm.nts  arooi.d  it, 
was  known  and  recognized  by  ei'ery  one  tlirouglKint  the  cmintry  as  New  Helvetia; 
that  Boiler  had  tntira  and  undisputed  poaaessiuu  of  the  same;  tlial  no  one  quut- 
tioned  his  right  tUl  ISSO;  and  tiiat  tiie  prtminea  in  dispule  were  within  his  m- 
closuriB  at  tbe  Fort;  the  evidence  would  be  prioui /ucir,  if  not  coutluiive  proof, 
that  the  premises  were  covered  hy  the  grant.  Uorion  v,  ^WjrT,  37o, 
22.  ElBCiUEyr,  Tr".E  Belied  on,— Where  a  ]iarty  in  ejectment  relies  npon  doca- 
mintary  evidence  of  title  and  prior  jxHscBoion.  if  he  fail  in  the  formir,  be  may 
still  rely  npon  the  latter.  The  failure  to  prove  the  paper  title  doeH  not  impair 
tbe  just  fores  and  effect  ot  tho  itosoeeBioD.  id. 
B3,  Pabtkehship  Peopebti,  Hiobtb  how  Assehted.— In  ejectment  for  an  interest 
in  a  mining  claim,  the  answer  bein^  a  genera)  denial,  defend^iat  cannot  defeat  tha 
action  hy  allowing  the  claim  to  be  partnenihlp  properly.  Any  rights  defendant 
may  have  in  the  premises,  growing  out  of  the  partnemhip,  must  be  asserted  in 
equity,  particularly  as  the  legal  litie  In  thin  cave  ii  in  plaintiff.    Lmee  v.  Alnan- 

der.ase. 

J4,  OniST,  TmiToliAKm.— Atract  of  land  was  held  byseveral  tenanta  in  common, 
and  on  partition,  a  certain  portion  was  set  apart  and  quit*laiiOMl  lo  plaintiff, 
representing  M.,  wbo  had  conveyed  lo  plaintiff  aa  security  for  indurm.menta. 
Another  portion  of  tho  land  was  set  apart  and  quiH:hiimed  to  H.  Tlie  punioo 
thua  received  by  H.  was  Bubsequtuily  conveyed  to  plainQff,  and  embra««  the 
land  in  controveray.  Held,  that  plaintiff  Is  not  mortgagee  of  the  premiwa;  diat 
even  if  he  held  the  premises  conveyed  hy  H.  to  him  aa  security  for  tliu  iuduriio- 
ntentd  of  H.,  it  wii  H  truitee  of  tbe  legal  ti^e;  that  Uk  title  bad  pasMd  from  H., 
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and  had  never  Ix'^n  in  M.,  except  of  an  undivided  interest  before  the  partition, 
and  w\ii^,  thcruforo,  in  plaintilT,  who  could  maintain  ejectment.  Seaward  v.  Ma-- 
loUe,  301. 

25.  EviDE>xE  IN  EjEcniENT,  Admissibilitt  of. — In  ejectment,  plaintiff  offered  to  in- 
troduce in  cvidciico  an  executory  contract  by  which  8.  &  Co.  agreed  to  acll  to 
Woostcr  tho  Uud  buid  for,  and  when  the  purchase  money  was  paid,  to  make  a 
dL-ed,  Vr.  t  >  talio  x^)s.scs8ion  at  once,  and  to  retain  it  so  long  as  he  complied  with 
tho  contract.  Plaintiif  stated  it  to  be  his  intention  to  tthow,  in  connection  with 
tho  contract,  that  tho  defendant  claimed  under  Wooster.  The  answer  avcnxd 
that  Woosttr  mortgaged  tho  premises  to  defendant,  who  foreclosed,  and  went  into 
poiiBession  under  tho  Bheriflf's  deed.  Held,  that  the  contract,  with  tho  other 
proof,  wdo,  pr'uiui  fticie,  relevant  to  tho  issue,  plaintiff's  object  being  to  show  that 
Wooster  h..  1  forfeited  his  rights  under  the  contract,  and  that  he,  plaintiff,  had 
succeeded  io  tiio  right  and  title  of  S.  &  Co.    Palmer  v.  McOafferty,  IZi, 

26.  LjEcmiiiNT,  IiiM.iT£BiAL.  YABIA^'CE. — ^lu  ejectment,  a  variance  between  the  alleged 
sciizln  and  riglit  of  pc^session  of  plaintiff,  and  the  dato  of  the  conveyance  to  him, 
U  immaterial,  if  tho  Utter  bo  previous  to  the  commencement  of  the  action .  Ili^ht 
of  poosessiun  in  plaintiff,  and  occupation  by  defendant  at  that  time,  are  suf^cient. 
Siiirk  v.  BarreUy  3J1. 

27.  Idi:3X,  BxVTe  wuen  Matebial. — The  date  at  which  plaintiff's  right  accrued,  or  de- 
f  jndanl*3  occupation  began,  are  material  only  with  reference  to  the  claim  for 
mesne  profits.    Id* 

28.  Instructions,  wiies  not  Ebboneous. — ^In  ejectment,  the  Court,  having  admitted 
in  evidence,  as  suCiciently  proven,  the  mesne  conveyances  through  which  plain- 
tia  traced  title — tho  defendants  being  mere  trespassers — charged  tho  jury  that 
*'tho  written  evidence  of  title,  together  with  the  admissions  of  the  parties,  au- 
thorized them  to  find  for  plaintiff,  since  the  execution  of  the  papers  had  been 
passed  upon  by  tho  Court."  Held,  to  be  no  objection  to  this  instruction  that  it 
doe3  not  leave  tho  execution  and  deliveiy  of  tlie  conveyances  to  tho  jury;  that  the 
Bulliciency  of  their  execution  was  a  matter  addressed  solely  to  the  Court,  and  that 
no  question  being  raised  during  the  trial  as  to  their  delivery,  and  no  evidence  being 
Oiicred  to  rebut  tliO  pre'sumption  of  delivery  arising  from  their  possession  by 
plaintilT— tho  instruction  amounted  only  to  an  announcement  of  the  law  as  to  the 
effect  of  tho  conveyances,  and  of  the  admission  of  the  defendants.    Id. 

29.  Idem.— I/i /J,  further,  that  if  it  had  been  objected  to  this  instruction  tliat  it  took 
from  tho  jur}'  tho  question  of  damages  for  rents  and  profits,  tho  objection  would 
have  bvcn  tenable;  but  that,  no  such  objection  being  taken,  the  point  must  be 
regardetl  as  waived,  although  the  jury  awarded  such  damages.    Id, 

80.  Patent,  Conclusiveness  of. — A  patent  is  conclusive  evidence  of  the  existence, 
validity,  and  confirmation  of  the  grant  which  it  recites,  as  against  the  United 
States,  and  pt  rsons  claiming  under  the  U.  8.  by  title  subsequent.    Id, 

81.  Idem,  Operation  and  Effect  of.— Tho  patent  is  the  last  act  of  a  series  of  pro- 
ceedlngi  tal:cn  for  the  recognition  and  confirmation  of  tho  patentee's  right  to  the 
land  it  embraces,  tho  first  of  which  is  the  petition  to  the  Board  of  Land  Commis- 
aionera.  With  reference  to  such  proceedings,  tho  patent  takes  effect,  by  relation, 
at  tho  dato  of  the  first  act.  As  the  deed  of  the  United  States,  it  is  to  be  regarded 
as  if  it  had  been  executed  at  that  time.  It  operates  as  an  absolute  bar  to  all 
claims  under  the  United  States  arising  subsequent  to  the  petition.    Id. 

82.  Idem,  Doctrine  of  Relation.— Tho  patent  establishes  the  title  of  the  patentee, 
from  tho  dato  of  tho  grant;  the  character  of  such  tide  depending,  up  to  the  issu- 
ance of  tho  patent,  upon  tho  nature  of  tho  grant,  and  the  proceedings  of  the 
former  government  in  relation  thereto;  whether  the  grant  were  of  a  specific  track 
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2.  Idem,  Citizenship  as  Gotesned  bt  Hesideicoe. — And  a  mero  residence  or  so- 
journ in  the  county  as  a  Boldier,  does  not  make  him  a  citizen,  or  prove  him  to  be 
such.  The  rule,  as  fixed  by  the  Constitution,  id  that  the  fact  of  Buch  Kojouru  or 
residence  as  a  soldier  neither  creates  nor  destroys  citizenuhip — leaving  the  politi- 
cal statuu  of  the  soldier  where  it  was  before.    Id, 

3.  Evidence,  what  not  Admissible.— A  copy  of  a  copy  of  a  muster  roll  of  United 
States  soldierri  is  not  admissible  in  evidence  to  prove  a  man  to  be  a  soldier.    Id. 

4.  Idem,  Bubden  of  Pboof. — Where  the  right  of  a  United  States  soldier  to  vote  is 
contested,  the  burden  of  proof  is  upon  the  contestant.    Id, 

6.  Election  Contest,  Pboceedings  on,— In  a  proceeding  by  an  elector  to  contest 
the  right  to  uu  office  of  a  party  returned  as  elected  tlicrcU)  at  a  general  election, 
the  defendant  first  moved  to  tlismisa  the  proceedings.  His  motion  being  over- 
ruled, he  declinetl  to  answer  the  statement  filed  by  the  contestant,  and  the  Court, 
without  proof  by  either  party,  annulled  the  election.  Ilfld,  that  this  was  error, 
and  that  the  proceeding  should  have  been  dismissed.    Searcy  v.  Grow,  117. 

6.  Idem. — Tlie  public  is  interested  in  a  contest  of  this  chai*acter:  it  is  not  a  matter 
solely  between  the  parties  to  the  record,  and  the  popular  will  is  not  to  be  set 
aside  upon  the  mero  failure  of  a  pai'ty  to  respond  to  charges  alleged  against  his 
right  by  an  individual  elector.  It  is  not  sufficient  that  ample  causes  of  contest 
bo  set  forth  in  the  statement  filed  by  a  contestant:  their  truth  must  be  establishtd 
by  clear  proof,  before  an  election  can  be  annulled.    Id. 

7.  Election  Contest,  Action  Constbued.— In  suit  under  our  statute  by  an  elector, 
to  contest  an  election,  he  becomes  u  party,  and  is  responsible  for  costs  if  he  fail. 
The  Court  has  no  discretion  to  dismiss  or  entertain  the  case,  as  it  deems  the 
public  interest  requires.  Nor  has  tiie  State's  Attorney  such  discretion.  The  case 
is  prosecuted  like  any  other  action  instituted  by  a  private  citizen,  subject  only  to 
the  provisions  of  the  statute.    Id. 

Bee  Constittttional  Law,  1-5. 

EQUITY. 

1.  Quietino  Title,  Statute  Constbued.— Section  two  hundred  and  fifty-four  ol 
the  Practice  Act  enlarges  the  class  of  cases  in  which  equitable  relief  could 
formerly  be  sought  in  quieting  title.  It  authorizes  the  interposition  of  equity  in 
cases  where  previously  bills  of  peace  would  not  lie.    CurtUi  v.  Stiller,  259. 

2.  Idem,  Parties  Plaintifp.— Under  this  section,  a  party  in  possession  of  real 
property  may  bring  a  bill  in  equity  to  quiet  title  against  a  party  out  of  jyosses- 
sion,  who  claims  an  estate  or  interest  adverse  to  him,  without  waiting  until  he 
has  been  disturbed  in  his  possession  by  legal  proceedings  against  him,  in  which 
his  title  has  been  successfully  maintained.    Id. 

8.  Idem,  Issues  may  be  Fbamed.— In  such  suit,  the  Court  sitting  in  equity  may 
direct,  when  proper,  an  issue  to  be  framed  upon  the  pleadings  and  submitted  to  a 
jurj',  if  questions  of  a  purely  kgal  chaiucter  in  relation  to  the  title  arise.    Id. 

4.  Idem,  Vebdict  and  New  Tbial.— Upon  the  verdict,  if  a  new  trial  be  not  granted, 
the  Court  can  act,  by  dismissing  the  bill,  or  by  adjudging  the  adverse  estate  or 
interest  claimed  to  Ix)  invalid,  and  awarding  a  perpetual  injtmction  against  its 
assertion  to  the  property  in  quinition.    Id. 

5.  Injunction,  Grounds  fob  Dissolution.— Where  in  such  suit  an  injunction  was 
granted  on  tlie  complaint,  restraining  defendants  from  surveying  or  selling  the 
premiiies  pending  suit,  it  was  dissolved,  on  filing  an  answer  setting  up  paramount 
title  in  doiuidauts.    UeUif  that  the  iuj  unction  was  properly  dibtiolvcd,  becaubo 
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the  Tiiliditf  of  defeudiuts'  title  ahould  bs  Judicially  detenuintd  belbre  ite  kseer- 
tiunbeenjoini-d.    I± 

6.  Euinrv  Fi^^dino,  iNsurriuutNr  Alleoatiokb.— Id  suit  in  equity,  to  art  udde  a 
judgiueatby  dgfiultoa  a  retura  bytbo  Sheriff  of  persoutil  eervicv.  on  Ihi.'  gruund 
tliat  dt  fuDdatit.  in  fact,  nut  not  served,  uid  neicr  liul  nay  notice  of  tbu  piuct-ed- 

dcieuce  allowed  that  it  wu  based  upon  an  executory  agreeoieiit,  by  the  ttnns  ut 
Tliieli.  certaia  tilings  were  to  be  done  by  pluiutiff,  and  in  cuaaideraUun  Uiereof, 
ho  wai  to  bo  released  from  the  debt  tor  which  the  action  vaa  brouBht  Htld.  that 
the  atlegBtious  are  icsufficient  in  this,  that  they  do  not  atsle  that  any  of  these 
thiiigii  were  performed  by  bim,  or  that  he  ever  ofll-red,  or  wui.  or  hoa  bceii,  at  aaj 
time,  ready  or  williog  to  perform  the  same.    OUAons  t.  Scoll,  2S1. 

7.  iDEM.AaBKDJtENTS.— Nor,  in  such  caso.  will  theBapreroe  Court  reveTBe  the  jndg- 
ment  Ulow,  to  aObid  plaintiff  an  opportunity  to  amend  Lia  complaint,  lie  not 
haviu);  offered  to  amend  below,  and  Ihero  beiiig  no  error  in  the  record,    lit. 

8.  FiiiWNQS,  CoMCHJanrE'EHa  of.— The  flndinsa  of  the  jury  on  ieaues  Bubmilted  to 
tbc-m  in  an  equity  cave,  if  not  objected  to  by  motion  for  new  trial,  or  if  not  s«t 
■aide  by  the  Court  on  ita  own  motion,  become  established  facta  in  the  cane,  and 
cannot  bo  questioned  in  the  Supreme  Court  for  the  first  tiros.  Duff  r,  Fitlier, 
37  J. 

8.  Idem.  How  Kevtewabli.— The  Practice  Act  applies  as  well  to  legal  ju  equitable 
actions,  au  far  u  its  provisioiu  are  consistent  with  the  rights  and  remedies  ad- 
ministered io  CouriB  of  equity.  And  the  only  way  in  vhich  the  vcidii:t  of  a 
Jury  on  issues  submitted  can  be  reviewed,  iti  by  motion  fur  new  trial — except, 
probably,  that  the  Court,  whether  sitting  in  equity  or  'on  the  trial  of  a  comrouu 
law  action,  may,  of  its  own  motion,  petaside  the  verdict  of  a  jury  when  clearly 
auJ  IHiipably  against  the  evidence.  Thu  old  chancery  rule  on  thia  subject  staled. 
Id. 
JO.  FiMU-SCB,  KcLE  UNBEB  PiucTiCE  ACT.— Under  the  Practice  Act,  the  rule  requiring 
tlie  Court  b)  Hud  ite  coocluaions  of  law  and  fact  dues  not  apply  to  equity  cuk*, 
■nil  di-es  not  conflict  with  our  deciMon  here,  (Walker  i.  Sedj,-wicli,  5  Cal.  19:i.) 
But  wo  doubt  that  case,  and  leave  tho  question  of  overruling  it  open.    Id. 

11.  3iTDKU.t.  DEClsiOITa  AS  AcTBOBTrT. — ThoDgb.  on  qaestions  of  practice,  previooi 
decisions  are  entitled  to  veiy  great  weight,  still  a  single  decbion,  made  without 
notice  of  a  statute,  and  in  fact  setting  aside  the  statute,  cannot  be  invoked  as  aa- 
thority  on  tlio  principle  of  tlare  dtxiait.    Id. 

12.  SpEcmoPEHroaMAKCE.— Whetherequity  will  enforce  the  spedflcperformaneo  of 
a  cuutmct.  di  ponds,  not  upon  the  character  of  the  property  involved,  as  whether 
it  be  real  or  ptrHoual,  but  upon  the  inadequate  remedy  afforded  by  ■  recovetj  of 
damages  in  an  action  at  law.    Id, 

13.  Idem,  Tendeb  how  to  be  Stated.— In  suit  by  a  vendee  for  speciflo  perfurmaoce 
of  a  contract  of  sale,  the  averment  of  tender  of  payment  was  in  general  torma — 
as  lliat  tlie  tender  liad  been  repeatedly  made,  and  that  the  plaintiff  has  been  at  all 
time:),  and  slill  is  ready  and  willing  to  j>ay:  Held,  that  the  tender  should  have 
bocD  staled  with  greater  pardcnlarity  as  to  time,  but  that  the  objection,  in  this 
respi^ct,  cannot  be  taken  for  Uie  first  time  in  the  Supreme  Court.    Id. 

14.  I.virNcnoS.  WHO  nor  EmtitlBD  to. — A  stranger  to  the  title  of  real  property, 
tliougb  in  possession,  cannot  go  into  equity  and  enjoin  the  purchasers  and  owuers 
tbcreor  from  setting  up  and  enforcing  their  title,  on  the  ground  that  it  was 
frauduli  nlly  and  ilKgally  ocquirr  d  by  tbem  of  a  third  person  who  does  ni>t  com- 
pUu.    Having  no  fiile  hinuulf,  it  is  immaterial  to  him  whether  he  bu  evictul  bjr 
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Bucb  purchasers  or  their  vendor.    The  doctrine  of  estoppel  has  no  application  to 
the  factti  of  this  case.    TrecuiweU  r.  Payne,  496. 

Bee  Corporation,  2, 3;  EjEcracENT,  2, 8;  Estates  of  Deceased  Persons,  3;  Etidekce, 
1;>-17;  Fraud  a:<d  Statute  of  Frauds,  7-11;  Isijukction,  15-21;  Judomekt,  2; 
New  Trial,  2;  Plsadinq,  15;  Principal  and  Aqent,  8;  BscauYER,  1, 2;  IIedxsif- 
TioN,  10;  State  Bo2a>s,  6;  Vendor's  Lien,  1-4. 

EBBOB. 

1.  Exception,  what  uust  Appear. — ^Whcn  error  is  alleged  in  the  exclusion  of  tes- 
timony, it  must  clearly  appear  on  the  face  of  the  exception  that  the  testimony 
was  not  that  possibly  it  might  have  been  relevant.    Cohn  v.  Mulfordj  50. 

2.  Exceptions,  Insufficient.— An  exception,  showing  that  the  Court  ruled  out  the 
pruflft  ri  d  statements  of  the  vendor  of  personal  property,  subsequent  to  his  sale, 
without  showing  what  the  statements  were,  is  insufficient.  The  exception  must 
show  the  statements  to  have  sumo  pertinency  to  the  matters  in  issue.     Id. 

8.  Error,  Presumption  of  Injury. — Injury  is  presumed  from  evidence  erroneously 
admitted,  and  tlie  adverse  party  must  show  clearly  that  no  injury  accrued,  or  the 
judgment  cannot  stand.    Grimes  v.  Fall,  C3. 

4.  Appeal,  Grounds  for  Beversal.— In  a  suit  to  recover  goods  on  the  ground  of 
fraud  in  the  vendee,  the  admission  of  evidence  tliat  he  wan  insolvent  twu  months 
after  the  purchase  is  not  sufficient  to  reverse  the  judgment,  unless  it  is  clearly 
shown  that  the  evidence  was  ii relevant,  and  injurious  to  the  party  objecting. 
Cog/till  V.  Boring y  213. 

See  Appeal,  8;  Criminal  Law,  6,  6,  15;  Mexican  Grant,  4;  Mortoaoe,  12;  Prao- 

TICE,  12. 

ESTATES  OF  DECEASED  PEBSONS. 

1.  Probate,  Jurisdiction. — 8.  dies  out  of  the  State,  leaving  property  in  Santa 
Clara  county,  and  the  Probate  Court  thereof  takes  jurisdiction  of  the  estate  and 
grants  letters  of  administration  to  K.  The  widow  subsequently  files  a  petition  to 
revoke  the  letters,  on  the  ground  that  the  Probate  Court  of  San  Francisco  ought 
to  liave  issued  them,  whereupon  the  Administrator  asks  the  Court  to  transfer  the 
cause  to  that  Court,  representing  that  the  widow  and  a  majority  of  tlio  witnesses 
resided  there,  and  that  the  interest  of  several  persons  interested  lu  the  estate 
would  be  advanced  by  the  transfer,  to  which  both  parties  agreed.  The  Court 
made  an  order  of  transfer.  The  Probate  Court  of  San  Francisco,  on  the  papers 
being  filed  therein,  refused  to  take  jurisdiction  of  the  cause,  and  ordered  the 
papers  back.  Held^  that  on  these  facts,  the  Probate  Court  of  Santa  Clara  could 
not  divest  itself  of  jurisdiction  and  vest  it  in  the  Probate  Court  of  San  Francisco, 
and  that  mandamus  will  not  issue  to  compel  the  latter  Court  to  take  jurisdiction. 
Eatate  of  Scott,  220. 

2.  Idem,  Procezdinos  Construed.— The  proceedings  for  the  settlement  of  an  estate 
and  matters  connected  therewith,  are  not  civil  actions  within  the  meaning  of  seo- 
tious  eighteen  to  twenty-one  of  the  Practice  Act.    id. 

8.  Estates,  Property  in  Administrator. — In  this  State,  all  property  of  the  de- 
ceased, real  and  personal,  remains  in  the  possession  of  the  administrator  until 
administration  of  the  estate  is  had,  or  a  decree  of  distribution  is  made  by  tlie 
Probate  Court.  The  administrator,  until  then,  is  the  proper  party  plaintilT  in  a 
suit  to  quiet  title  to  the  estate.    Curtis  v.  SuUer,  259. 
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ESTOPPEL. 

1.  Vendor's  Lien,  Enfobcebiext  of. — Where  a' party  jrarchaaes  a  bridge,  tollhouse, 
stables,  and  outhouses  appurtenant,  with  the  right  and  privilege  of  hia  vendor 
in  and  to  a  "  dug  road"  made  on  each  side  of  tlio  bridge,  neither  the  purcha^r, 
nor  those  claiming  under  him  with  notice,  can  object  to  a  decree  enforcing  tlie 
vendor's  lien  againat  the  premises,  that  the  "dug  road"  is  public  land,  and  that 
therefore  nothing  would  pass  under  a  sale  upon  the  decree.    Sparks  v.  Hess,  186. 

See  JuBoii  A2fD  Vebdict,  1;   Treadtcell  v.  Payne,  496. 

EVIDENCE. 

1.  Absioztuent  of  MnowG  Stock,  Parol  Proof  to  ExpiiAin. — Plaintiff  assigns  to 
defendant,  September  22d,  two  shares  of  stock  in  a  mining  company,  stating  in 
the  oBdignment,  "  I  authorize  the  transfer  to  him,  (defendant,)  with  all  the  divi- 
dends made  after  the  morning  of  the  twenty-third  of  September."  Both  parties 
expected  a  dividend  on  Monday,  the  twenty-second.  Tho  Trustees  did  not,  in 
fact,  declare  dividends  until  between  noon  and  one  o'clock  on  Tuesday.  Ileldt 
that  tho  dividends  belonged  to  plaintiff;  and  that  parol  evidence  was  admissible 
to  explain  the  transaction,  and  point  its  meaning.    Brewster  v.  Lathrqp,  21. 

2.  Receipt,  not  Conclusive  Evidence. — A  receipt  acknowledging  payment  of  a 
debt,  whether  in  money  or  some  other  medium,  may  be  explained  or  contradicted 
by  parol.    Hawley  v.  Badert  44. 

8.  Idem,  Parol  Proof  to  Explain.— In  suit  on  an  account,  against  B.  «&  S.  as  a 
firm,  a  receipt  to  B.  alone,  signed  by  plaintiffs,  **  in  full  for  acct's  and  demands 
due  us  at  this  date,"  was  offered  in  evidence  by  B.,  S.  having  mode  default, 
together  with  parol  proof  that  tho  receipt  was  intended  to  embrace  the  account 
sued  on.  Held,  that  tlie  parol  proof  was  admissible;  that  the  term  "all  aooount^*" 
may  bo  shown  to  cover  firm  as  well  as  personal  indebtedness.    Id, 

4c,  Trespass  for  Illegal  Seizure. — Trespass  against  the  Sheriff  for  levying  on  cer- 
tain goods  as  the  property  of  G.  &  Co.,  under  an  execution  on  a  judgment  in  favor 
of  Crafts  V.  G.  &  Co.  Plaintiff  claims  to  have  been  the  owner  of  tho  goods,  by 
purchase  from  G.  &  Co.  before  the  levy.  Defence  was,  fraud  in  such  purcha^. 
On  the  trial,  defendants,  to  prove  the  fraud,  offered  to  show  that  before  this  sale, 
*'  about  a  year  past,  plaintiff  liad  bought  G.  ^  Co.  out  before,  for  the  purpose  of 
proving  fraud,"  and  the  Court  rejected  the  testimony.  Heldt  that  this  was  noi 
error;  that  there  was  nothing  on  the  face  of  the  exception  to  show  the  materiality 
or  relevancy  of  the  testimony — there  being  no  ofkr  to  show  even  that  the  firut 
sale  was  fraudulent.    Colin  v.  Mulfordt  50. 

5.  Idem,  Evidence  of  Fraud. — The  rule  allowing  distinct  fhiuds  to  be  proven  in 
such  cases  is  limited  to  frauds  which  are  contemporaneoos,  or  nearly  so,  and  dues 
not  embrace  dealings  at  a  remote  time.    Id, 

6.  Evidence,  Statements  of  Vendor. — Statements  made  by  a  vendor  of  personal 
property  subsequent  to  his  sale,  are  not  admissible  to  defeat  the  title  of  his  ven- 
due, either  when  used  as  proof  of  fraud,  or  any  other  fact  in  avoidance  of  the 
deed.    Id, 

7.  Evidence,  Admhsions  of  Vendor.— Landecker  v.  Houghtaling,  7  Cal.  891,  Viacher 
V.  Webster,  8  Cal.  109,  only  hold  that  the  admissions  of  the  vendor,  made  before 
the  sale  is  completed,  are  admissible  to  show  his  own  fraud.  And  thus  far  the 
rule  is  approved.    Id. 

8.  Parol  Proof,  Admission  of,  Pbactice.— Parol  proof  of  a  written  contract  and 
assignment  thereof  in  writing,  not  admissible,  so  as  to  charge  the  assignee,  witli- 
out  notice  to  produce  tho  original  or  accounting  for  its  loss.    Grimes  v.  Fall,  63. 
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9.  Etidencts  op  Lost  IxsTnuaiENT. — Where  instnimei 
Bible  to  prove  with  exactness  the  contents.    CoUier 

10.    EviDiSfCE,  ADSaSSION  OF,  IN  DISCRETION. — The  adi 

tlie  party  has  had  an  opportunity  to  ofTtr  it,  anc 
ci*etion,  and  the  Court  ought  generally,  whenever  t 
to  admit  tlie  testimony.    Liainan  v.  Early,  199. 

11.  Idem,  Burden  of  Proof  of  Payment. — Sait  on  a  nt 
pleading  payment,  and  averring  payment  at  divers 
intestate,  which  ho  promise^d  to  apply  on  the  note, 
dence,  and  rested.    Defendants  offered  receipts  to  pi 
plaintiff  offered  proof  tending  to  show  that  these  p 
account  against  defendants.   Defendants  then  propG 
there  was  no  such  account  made  or  existing.    Court 
that  the  Court  erred;  tliat  the  burden  of  proof  was 
payment  under  the  issue,  and  that  they  were  entitlei 
to  rebut  new  matter  set  up  by  plaintiff.    Id, 

12.  Witness,  Assignees  Competent. — Where  goods  kk 
execution  against  G.,  and  the  owners  of  tbo  goods,  i 
sign  them  to  plaintiff,  who  replevins  them  on  the  gn 
sales,  the  assignors  are  compett^nt  witnesses  for  pbuc 
chose  in  action,  but  a  sale  of  specific  goods.    CoghiU 

13.  Idem,  Competency  of. — A  witness  is  not  di8qualifie<! 
tion  of  deriving  from  a  suit  some  advantage  to  wh 
Id, 

U.  Evidence  of  Boundary  Lines.— The  deposition  oJ 
boundary,  lines  of  a  gi*ant,  taken  in  one  action,  is  f 
between  diflerent  pai'ties,  as  hearsay  evidence,  upon 
after  his  death.    Morion  v.  Folder,  275. 

15.  Idem,  Depositions. — Hence  the  deposition  of  Viogc 
southern  boundary  of  the  Sutter  grant,  offered  in  con 
by  him,  is  admissible,  as  hearsay  evidence — though  1 
tween  different  parties.    Id, 

16.  Idem,  Hearsay. — The  declarations,  on  a  question  of  I 
son,  who  was  in  a  situation  to  be  acquainted  with  the 
time  free  from  any  interest  therein,  are  admissible,  w] 
of  a  genci-al  or  public  interest,  or  be  oue  between  th 
tors.  And  their  admissibility  cannot  be  affected  by  th< 
to  writing,  and  were  made  imder  oath  in  a  judicial  pr 

17.  Idem.— Such  evidence  is  admissible  as  hearsay  evidenc 
case,  which,  in  this  instance,  presents  itself  with  pecT 
Tioget  was  made  in  1841,  when  the  valley  of  the  Sacra 
exclusively  by  roving  tribes  of  Indians,  and  no  interes 
the  surface  of  the  ground,  the  evidence  of  its  lines.    I 
whito  men,  nor  were  there  for  years  afterwards,  to  qc 
dispute  as  to  its  boundaries.    Whatever  landmarks  i 
have  soon  disappeared.    Two  cities,  Sacramento  and  ^ 
second  in  population  in  the  State,  are  built  upon  the 
the  grant  to  Sutter;  and  residents  of  these  cities,  and  < 
tween  them — numbered  by  thousands — have  taken  con 
expended  their  money  in  improvements,  relying  upo 
Vioget  as  evidence  that  their  property  is  within  the  gra 

18.  Idem. — Besides,  the  land  is  divided  into  a  large  numl 
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trine  ii.  tfaatii'liero  the  tract  or^Dnlly  Burrej^iras  Urge.  bdiI  iras  BnbBrqnenilj 
Bubdividod  into  nnmcroua  farmB,  the  boimd&ty  of  the  origiQa]  tnLct  vcrvmg  ta  • 
bonndarj'  of  tlie  several  farma,  such  tsidenca  ia  odm.tied  on  printiplai  Bimikr  M> 
Uiikie  which  rclute  lo  the  bouuiLiriea  of  a  manor  ur  paribh.    Id. 

19.  LjtM. — In  EnglaDd.Ruch  evidence  is  conSntd  hi  BhoiciDg  boimdiiriea  of  pariahes, 
m»uora,  and  the  like,  which  are  of  public  inlereat,  and  ia  not  allowtsl  to  culablish 
tht)  boundary  of  a  piivata  estate,  unleaatha  Utter  be  identical  wttli  that  of  a  pub- 
lic or  quaai  pnhljc  nature.    Id. 

30.  WiTKEas,  Btoceholdeu  not  Covpetkst. — A  part;  who  pennita  himiKlf  to  etaiid 
on  (be  buokB  of  a  water  company,  incorporalwl  under  tlie  Blatutea  of  this  Stale, 
ta  a  blociiboldcr,  and  holda  the  office  of  Socrelar; — to  which  no  person  butaalock- 
bulder  i*  i-ligible— Is  not  a  competent  wilncss  for  the  company,  in  an  action  ^^inst 
it  fur  uTerfloniDg  pluutiSi'  mining  claim.  Qu  is  liable  for  the  dtrbts  of  tbe  oom- 
pany,  and,  thureforo.  inten»ted.     Wolf  v.  St.  Louis  ladfjimdenl  Walrr  Co.,  319, 

21.  SroCRHOLDEB  IK  Tbcst.— The  fact,  that  the  stock  was  litld  in  liis  aaaie  in  trost 
for  another— tlic  transfer  having  been  made  simply  to  enable  Mm  lo  lieoome  aa 
officer  of  Uie  compauy-rdoea  not  relieve  him  from  responaibililj.    Id. 

22.  TnusT  Defised.— The  trust,  in  sach  case,  is  only  implied;  and  the  seventoenth 
section  uf  tbe  Corporation  Aft  of  1353  applies  only  to  Ibe  trustee  of  an  cxpreu 
tnut.    Id. 

23.  Idem,  Practice.  Obseb  or  AnimwiON.— A  party  may  introduce  hia  proof  in  Lis 
own  order,  and  is  not  required  ta  aihibit  the  whole  of  it  before  lie  can  introduce 
any  particular  ilem.  It  suffices  if  tbe  item  of  proof  oS^ml  tend  lo  eamblisb  an; 
one  point  involved  in  the  issue.    Palmer  v.  McCufferit/,  23i. 

21.  Munso  Claib,  Notice  of.— A  copy  of  a  notice  poebd  on  a  mining  claim  to  abow 
its  eilent,  is  not  admiasihle  in  eridenci!,  if  tbe  notice  itself  bo  atiaiDablc.  Such 
evidi^ncs  is  secondary,  and  is  admiasible  only  upon  the  lemu  wbicL  control  ita 
introduction  in  otber  caiies.     Liniibardo  v.  Ferguton,  S72. 

25.  EvmiLicB,  DiscEjrnos  of  ConBT.— A  Court  may  reject  tbe  most  positive  tceti- 
mouY,  though  the  witness  bo  not  discrodited  by  direct  testimony  impeaching  him 
or  contradicting  liis  HUtementa.  The  inherent  improbability  of  bia  Blaiiimenta 
may  dt-ny  lo  tbcm  all  cUima  to  belief.    BlankTitan  v.  Valltyo,  C38. 

dee  CuiMLNAL  Liw.  «-6, 16,  20,  21,  29-32;  EncntENT,  11;  Eixcno.N,  2,  3;  Ebroh.  4; 
EiLECvTiOK,  Levy,  etc..  3,  4;  Juistice  of  the  Peaob,  4;  Ueuoaic  Qbakt,  S,  i; 
ilmnio  Clumh  akd  Biohtb,  13;  LloBioiaK,  10, 15;  Shebifv,  1-1. 

EXCEPTIONS. 
Bee  InsTBConoKa,  1. 

EXEMPTION  EROll  FOBCED  BALZ. 
Bee  EiaocTtoa,  Lett,  ^.,  1-1;  ^irt  v.  Buniea,  C7S,  d  teq. 

l:3LECUnON,  LEVY,  ETC. 

1,  ETECtnriHt,  ElxnTOOH  fbom,  STaTOn  Cohstbtfed.— Wfaere  certain  bonsefaold 
fumiluie  is  claimed  as  oiempt  from  eiecntion.  tbe  fact  (bat  the  number  of  IhiIs 
claimed — six  in  all — ii  greater  than  ia  required  for  tbe  Immediale  and  cunittaiil 
n»e  of  tbe  family,  is  no  objection.  Such  a  conatroctioQ  of  tbe  statute  would  be 
too  narrow.    Eataea  r.  Panoni,  266. 

S.  iDEil.— Wbero  a  part;  waa  absent  in  San  Fnndaco,  at  the  time  aocb  fnmitnra 
was  aold  on  execuoon,  oa  acaount  of  sickneas  in  tus  lamil;,  it  is  a  auffioiidit 
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excuse  for  not  claiming  the  exemption  at  the  time,  the  defendant,  plaintiff  in  exe- 
cution, being  aware  of  such  claim,  it  liaving  been  made  on  a  previuuB  seizure.  Id. 

8.  loEM.^In  Buit  against  plaintiff  in  execution,  for  the  ralne  of  household  furni* 
ture  sold  thereunder,  as  being  exempt,  defendant  offered  to  show  that  plaintiff 
agreed  to  place  the  prox)erty  in  the  hands  of  a  third  person,  to  be  sold  for  the  ben- 
efit of  defendant,  the  creditor.  Held,  that  the  evidence  was  not  admissible,  be- 
cause such  agreement  does  not  necessarily  waive  the  exemption  from  forced  sale. 
Id, 

4.  Execution,  what  hat  be  LsviEn  on. — Plaintiff  was  walldng  along  the  street 
with  a  bag  of  gold  coin  in  his  hand.  Two  of  defendants,  a  deputy  Bh(  riff  and 
Constable,  seized  him,  and  by  force  took  tho  bag  of  coin  from  him.  Plaintiff  sues 
for  the  seizure  aud  conversion  of  the  coin.  Defendants  gave  in  evidence  three 
judgments  and  executions,  in  favor  of  three  of  their  number,  and  against  Alfred 
A.  Green,  brother  of  plaintiff,  and  offered  to  prove  that  the  bog  of  coin  was  the 
property  of  Alfred,  and  was  seized  under  these  executions,  and  applied  to  their 
satisfaction.  The  Court  excluded  the  proof.  Heldy  that  such  exclusion  was  erro- 
ncouH;  that  plaintiff  could  claim  no  exemption  from  the  seizure  of  coin  held,  as 
this  was,  in  his  hand,  as  he  might,  perhaps,  in  reference  to  money  upon  his  per- 
son. The  coin  in  tho  hand  vras,  like  a  horse  held  by  the  bridle,  subject  to  seizuro 
on  execution  against  its  owner.    Green  v.  Palmer ^  411. 

Bee  Ban  Fbancisoo,  6;  Bari  v.  Bumettt  678,  e<  9eq,;  Shebifv,  1-4. 

FINDINGS. 
See  Equity,  8-12. 

fOBCIBLE  ENTBY  AND  DETAINER. 

1.  FoBciBLE  Entbt  AND  Detad^r,  Showinq  Hequibed.— To  sustain  forcible  entry 
and  detainer,  plaintiff  must  have  been  in  actual  possession;  /tnd  where  the  land 
is  public  land,  not  taken  up  under  our  Possessory  Act,  nor  under  the  Federal 
lawri,  such  actual  possession  can  be  shown  only  by  actual  inclosure,  or  its  equiv- 
alent. Merely  putting  down  stakes,  or  marking  out  a  boundary  line,  is  not 
sufficient.    Preston  v.  Kelute^  815. 

2.  Idem,  Proof  of.— In  such  action,  proof  of  forcible  detainer  does  not  prove 
forcible  entry.    Id. 

8.  Idem. — Where  the  complaint  avers  forcible  and  unlawful  entry,  and  that  defend- 
ants forcibly  detained  the  premises  so  unlawfully  taken,  forcible  entry  mu^t  be 
proven— tlie  averment  of  detainer  not  being  stated  as  an  independent  ground  of 

relief.    Id. 

See  Appeal,  2,  3;  Makdamxts,  1. 

FORECLOSURE. 
See  MORTOAGE,  11-13,  20-25;  Pleadino,  16-19. 

FRAUD  AND  STATUTE  OP  FRAUDS. 

1.    FBAUDtTUENT  COKTETANCB,  INSUFFICIENT  ALLEGATIONS  OF  FrAUD. — Plaintiff  SUeS 

defendants  for  partition  of  certain  property.  The  Court  orders  a  sale  of  the 
property,  and  distribution  of  the  proceeds.  After  the  sale,  G.  flies  a  petition, 
stating  that  he  is  creditor  of  one  F.  M.  Harris,  (not  plaintiff,)  and  has  an  at- 
tachment lien  on  the  interest  of  said  F.  M.  Harris  in  the  property  sold;  that  said 
property,  in  fact,  belongied  to  F.  M.  Harris,  and  that  any  conveyances  of  the 
same  from  him  to  plaintiff  were  merely  colorable  for  the  use  and  benefit  of  F.  M. 
Harris,  and  made  to  hinder^  delay,  and  defraud  his  crediton.    G.  asked  the  Court 
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to  pay  him  the  share  of  the  proceeds  of  the  partition  sale  coming  to  plaintiiT. 
Coart  refused.  Ile.ld,  that  there  was  no  error;  that  the  petition  of  G.  King  an 
attempt  to  defeat  a  conveyance  to  plaintiff,' on  the  ground  of  fraud,  in  iiisuCicleuft 
in  thid,  that  there  in  no  allegation  of  the  insolvency  of  F.  2£.  Harris,  and  that  the 
charges  of  fraud  are  too  general,  and  do  not  state  the  specific  facts  oontttitutin^ 
the  fraud.    Harris  v.  TayUn\  318. 

2.  Id£3I,  Showing  Beqxtibed  on  iMPEAcmiENT  bt  Cbeditobs. — ^A  conveyance  in  such 
case,  however  fraudulent  aa  to  creditors,  may  be  good  between  the  parties,  and 
creditors  cannot  impeach  it  without  showing  that  they  have  been  injured  by  it: 
they  must  show  that  by  the  conveyance  they  have  been  deprived  of  their  remedy 
at  law,  and  are  compelled  to  resort  to  equity.  If  the  debtor  have  other  property 
which  may  be  reached  by  ordinary  legal  remedies,  equity  wiH  not  interfere.  It 
must  be  affirmatively  shown  that  such  remedies  have  been  exhausted,  or  that  a 
resort  to  them  would  be  fruitless.    Id, 

8.  8aue  of  Pebso.vax.  Pbopebty,  when  not  FBAm>x7i.EKT. — ^Where  a  vendee  of  per- 
sonal property  buvb  it  honnjide^  takes  possession  openly,  and  holds  it  in  exclusive 
possession  for  a  year  or  more,  and  afterwards  puts  the  property  into  the  posses- 
sion of  the  vendor,  as  attorney  in  fact  of  the  vendee,  this  qualified  possession  of 
the  vendor  does  not,  as  matter  of  law,  show  the  sale  to  be  fraudulent,  and  void 
as  against  the  creditors  of  the  vendor.    Stevens  v.  Irwin,  503. 

i.  Statute  of  Fbattds  Constbtted.— Our  Statute  of  Frauds  (Act  of  1850,  sec.  15) 
was  not  intended  to  go  U;yon«l  the  extreme  rule  adopted  by  the  Supreme  Court 
of  the  United  States  and  the  Faiglish  Conrte,  to  wit:  that  retention  of  the  pos- 
session of  personal  property  by  liie  vendor,  after  an  absolute  sale,  Upe/rse  fraud. 
The  word  "  actual"  in  the  statute  was  designed  simply  to  exclude  a  mere  formal 
change  of  possession,  and  the  word  "continued"  to  exclude  a  mere  temporary 
change.  But  the  statute  does  not  require  that  the  vendor,  imder  penalty  of  for- 
feiture of  tbe  goods,  shall  never  liave  any  control  over  or  care  of  them.    Id. 

6.  Idem,  what  Bequibed  undeb. — All  the  statute  requires  is,  that  delivery  must  be 
made;  the  vendee  must  take  actual  possession;  the  possession  must  be  open  and 
unequivocal,  carrying  with  it  the  usual  mai'ks  and  indications  of  ownership  by 
the  vendee.  1*he  possession  must  bo  continuous — not  taken  to  be  surrendered 
back  again — ^not  formal,  but  substantial.  But  it  need  not  necessarily  continue 
indefinitely,  when  it  is  bona  fide  and  openly  taken,  and  is  kept  for  such  a  length 
of  time  as  to  give  general  advertisement  of  the  status  of  the  property,  and  the 
claim  to  it  by  the  vendee.    Id. 

6.  iDE^f,  Case  Ovebbuled.— The  facts  in  Bacon  v,  ScanneU,  9  Cal.  272,  diifer  from 
tliose  here;  but  the  principle  announced  in  tliat  case  is  not  law.    Id. 

7.  CoNTBACT,  Right  of  Pabty  to  Rescind. — R.  &  Co.,  defendants,  had  two  me- 
chanics' liens  upon  certain  property,  one  filed  October  80th,  1854,  the  other  fiiled 
December  8th,  1854,  against  defendant,  Y.  In  1855,  B.  A  Co.  sign  an  entry  on 
the  record  of  liens,  stating  that  the  liens  did  not  fall  due  till  January  15th,  1856. 
This  was  done  on  the  supposition  that  the  Act  of  1S55  permitted  such  extension 
of  credit  with  safety.  Discovering  that  such  act  in  this  respect  did  not  apply  to 
existing  liens,  R.  &  Co.,  November  16th,  1855,  brought  suit  on  the  liens,  obtained 
judgment,  sold  the  proxwrty,  bought  it  in  and  received  a  Sheriff's  deed.  Plain- 
tifl*,  as  mortgagee  of  the  property  subsequent  to  the  liens,  obtained  judgment, 
sold  the  property,  bought  it  in,  received  a  Sheriff's  deed,  and  now  files  his  bill  to 
set  aside  R.  &  Co.'s  judgment  and  sale,  on  the  ground  of  fraud.  Held,  that  B.  A 
Co.  and  Y.  had  a  right  to  rescind  the  arragement  made  to  extend  the  lien,  such 
extension  having  been  made  under  misapprehension,  the  debt  being  legal  and 
just,  and  plaintiff  having  acquired  no  Aights  which  it  woidd  be  inequitable  to 
disturb;  that  such  rescission  is  no  evidence  of  fraud.    Gamble  v.  VoU,  507. 
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8.  Judgment,  Iitteribst  on. — The  fact  that  Jadgment  on  the  liens  in  this  case  in- 
cluded a  charge  of  interest  at  two  per  cent,  given  on  a  prior  extension  of  the  lien, 
which  interest  is  over  and  above  the  original  contract  price  for  the  articles  for 
which  the  lien  was  claimed,  is  not  of  itself  conclusive  proof  of  fraud  in  the 
Judgment,  but  such  interest  cannot  be  chai^^  on  the  premises  as  against  plain- 
tiff.   2d, 

9.  Redemption,  Biobt  of. — As  subsequent  mortgagee,  plaintiff  would  have  a  right, 
in  a  proper  case,  to  redeem  the  premines  from  the  sale  under  the  judgment  on 
the  liens,  by  paying  the  money  justly  due,  interest,  costs,  etc.— he  not  having 
been  party  to  the  suit  by  the  lien-holder.    Id, 

10.  Idem,  Bemedt  of  SuBaEQOENT  Mobtoaoee. — Plaintiffs  here  cannot  object  that  the 
premises  are  not  so  described  in  the  liens  as  to  pass  title  under  such  sale.  If 
from  insufficient  description,  B.  &  Co.  got  no  title,  plaintiffs  have  their  remedy 
in  ejectment.    Id, 

11.  Idem. — In  this  case,  the  only  ground  for  the  interposition  of  equity  being  fraud, 
and  this  being  ignored  by  the  findings,  the  bill  is  dismissed;  but  the  decree  will 
be  confined  to  the  disposition  of  the  fraud  alone,  leaving  plaintiff  at  liberty  to 
pursue  his  remedy  in  ejectment,  if  he  have  any,  without  prejudice  firom  thiB 
decree.    Id, 

See  AssiGNOB  an^  Assignee,  1;  Ebbob,  4;  Evidxnoe,  4-7, 12;  Shkbiff,  1-4. 

FUNDING  ACT  OF  1857. 
Bee  State  Bonds,  1. 

GOODS  SOLD  AND  DELIYEBED. 
Bee  Bes  Judicata. 

GBAND  JURY. 
See  Cbdonal  Law,  S-10,  12, 28, 

GUABANTY. 
Bee  Contbact,  1. 

GUABDIAN. 
Bee  Will,  4,  5. 

HUSBAND  AND  WIFE. 

1.    IIUSBAOT)  AND  WlPE,  COMMUNITY  PBOPEBTY  UNDEB  CONTBOL  OF   HUBBAND.»L. 

conveys  real  projwrty  by  deed  to  the  wife  of  M.  for  $4000,  which  sum  is  recited 
in  the  deed  as  the  consideration.  Subsequentiy,  M.  and  wife  convey,  by  their 
joint  deed,  the  property  to  plaintiff,  for  tlie  consideration  recited  therein,  of 
$9500.  This  deed  was  acknowledged  by  botii  husband  and  wife,  and  of  the  ac- 
knowledgment two  certificates  were  indorsed  by  the  Notary,  both  of  which  were 
sufficient  in  form  as  to  the  acknowledgment  of  the  husband,  but  only  one  of 
them  was  sufficient  as  to  the  acknowledgment  of  the  wife:  the  other  was  defec- 
tive. The  deed  was  recorded  with  the  defective  certificate,  the  other  being 
omitted.  Later  still,  defendants,  H.  &  H.,  recovered  judgment  against  M.,  which 
was  duly  docketed,  and  became  from  the  time  of  its  docketing,  a  lien  on  his 
property  in  the  county  in  which  was  situated  the  property  embraced  in  the  deed 
from  L.  to  M.  and  wife.  Upon  this  judgment,  execution  was  issued,  placed  in 
the  hands  of  the  Sheriff,  who  levied  it  on  the  property  in  said  deed,  and  adver- 
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P.  JuiMscENT,  Entbt  of.— In  suit  against  husband  a 
by  plaintiff  to  the  wife  before  her  marriage,  Judgi 
both  defendants,  with  a  direction  tliat  it  be  eufon       i 
property  of  the  wife,  and  the  common  property  of  1 

10.  CosDioN  Pbopebtt,  I:(tebest  of  "Wife.— The  title  ( 
the  huiiband,  and  he  can  diupose  of  tlie  same  abac 
separate  property.  The  interest  of  the  wife  in  a  mer 
which  an  heir  may  possess  in  the  property  of  his  ani 

11.  Husband  and  Wife,  what  Law  Gqyebns.— The  (      i 
basis  of  our  jurisprudence,  and  rights  and  Uabilitii 
cordance  with  its  principles,  except  so  far  as  they  an 

12.  Idem,  Liability  of  Husband  for  Debts  of  Wife  I 
husband,  during  coverture,  is  liable  for  the  debts  of  1 
Our  statute  modifies  this  law  in  two  respects:  it  ren 
the  wife  liable,  and  exempts  the  separate  property  o1 
exemption  of  Ids  separate  property,  the  liability  of 
he  is  liable  to  the  extent  of  the  common  property.    . 

13.  Idem,  Pbopebty  Liable  fob  "Wife's  Debts.— The  se 
and  the  common  property  of  both  husband  and  wif 
debts  of  the  wife  contracted  previous  to  her  marria^ 
for  such  debts  may  be  enforced  against  either  class 
indiscriminately.    Id, 

14.  Mabbied  Woman,  Sepabatb  Ebtate  of.— Neither  th    '. 
can  claim  the  proceeds  or  fruits  of  the  separate  estat 
them  such  fruits  is  unconstitutional.    George  y.  Ran    \ 

16.  Idem. — The  term  "  separate  property,"  in  the  fourtee 
of  the  Constitution,  is  used  in  its  common  law  sense, 
property"  means  an  estate  held,  both  in  its  use  and  ij    i 
benefit  of  the  wife.    Id, 

16.  Homestead,  Action  to  Becoveb,  Showing  Bequibed 
real  estate  as  the  homestead  of  plaintiffs.    Complaint 
executed  to  G.  his  note,  and  a  mortgage  on  the  proper 
payment. '  C.  foreclosed,  making  K.  and  wife,  and  al   i 
subsequent  mortgages,  parties.    K.  and  wife  made  del 
ants  answered,  asking  for  a  sale  of  the  property  and  ; 
etc.    The  Court  ordered  a  sale  of  the  property,  and  tl 
of  the  proceeds  to  satisfy  all  the  mortgages,  they  be  pt  i 
mortgage  being  last.    Eeld^  that  plaintifis  cannot  reo  i 
these  subsequent  mortgages  were  invalid  and  insufficii  i 
the  complaint  avers  the  sale  to  have  been  made  under    ! 
mortgage  to  0.    Klink  v.  Cohen,  200. 

17.  Homestead,  Becovebt  of,  afteb  Conveyance. — ^A  <  : 
wife  to  recover  the  homestead  conveyed  away  by  the  d  i 
must  aver,  either  that  the  premises  were  ooeapled  as  a 
the  conveyance,  or  that  they  had  not  been  previous 
Forbes,  202. 

18.  Idem,  PRESUMprrvE  Evidence  of  Appbopriation  and  A  i 
of  the  premises  by  the  husband,  witli  his  family  is  prei 
appropriation  as  a  homestead,  and  removal  from  sucl 
and  family,  is  presumptive  evidence  of  their  abandonn  i 

19.  Idem,  Pbepumption,  how  Bebutted.— To  rebut  the  ; 
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toent  in  nch  ctae,  It  raust  be  ahown  that  the  remavkl  wis  lemporary,  made  Tor  % 
ipeciJic  pQjpou,  vith  the  inteDlion  of  reoccupjiog  the  premuei.    Id. 
Bee  HounuoE,  19. 


IKJUHCnOK, 

1.  IJtniHiTnon,  RnmiT  on  Brjuoh  or. — pUntiffli  obtiiaed  ■  prellmiiury  i^Jmie- 

tjon  reatrainiDg  defeodante  from  obBtrucUng  &  roul  leading  topUinti&'  mine. 
Upon  the  uiBirer  being  filed,  the  injniictioiiwBa  dissolved.  FlMDtilbbciDgabout 
to  appeal  from  the  order  dissoliing  the  injunction,  the  Judge  below  therenpon 
made  an  order  that,  upon  Bach  appeal  being  perfeoted  h;  filing  a  bond.  etc.  as 
required  bjr  Mm,  the  order  grantiug  the  injuDction  shaald  be  revived  and  cod- 
tinne  in  (oroe.  Plaintifh  peifeot  tlie  appeal,  and  applj  to  tbe  Baprema  Court  far 
an  injunction  pendiog  the  appeal,  on  the  groond  that  detendaDia  are  disregud- 
iDg  said  reviving  order,  and  obatruotiDg  to  tbe  rnin  of  plalntiffi.  Held,  that  the 
applicatioQ  muet  be  denied,  if  Uiia  Court  had  tbs  power  to  grant  it;  that  the 
remedy  of  plaintiff  onder  tbe  reviving  order  is  ample  to  protect  him,  until  tho 
appeal  can  bo  beard,  or  the  iujuoctioD  he  dissolved  b;  some  compeieat  aathoritf. 
Eldridge  v.  Wrigld.  B8. 

3.  iHimfCTioK,  EiFiBATiOH  OF  Restiuixibo  Ohdeb. — Vliere,  under  the  one  bno- 
dred  and  eiiteenth  section  of  the  Practice  Act.  an  order  is  made  to  show  ouua 
vby  an  iojunctioa  should  not  be  granted,  and  restraining  defendants  until  tho 
hearing,  and  on  the  hearing  upon  the  order  the  injnnction  is  refused,  the  icetnio- 
ing  order  expires  b;  limitation.    Blcki  v.  llichael,  lOT. 

3.  ApFEAi..  Effect  of,  ov  RssnudDO  Ohdeb. — An  appeal  from  an  order  refusing 
to  grant  an  injniictioa  upon  sncli  healing,  or  from  an  order  dissolving  an  injnno- 
tion,  does  not  create  an  injunction  or  prolong  tlia  rBstraining  order  in  the  (oimer 
case,  nor  revive  it  in  tbe  latter,  pending  tbe  sppe*!.    M. 

I.  Idkm,  Stat  of  Pboceediwib It  is  oolj'  of  ordcn  or  judgments  which  command 

or  permit  acts  to  be  done,  that  a  sts;  of  proceedings  on  sppi'a]  can  be  had.    Id, 

6.  Injbkction,  PovfEB  OF  CoTjRT.—The  Court  below  may,  on  piopor  showing,  re- 
vive an  injunction  onee  diasolv«l,  or  grant  an  iiijnnctiaD  previously  di'Diud,  and 
this  is  tlio  citvtit  of  its  power  when  tbe  matter  baa  been  once  disposed  of.    Id. 

6.  Idem,  hot  Oban-izd  os  Appeu -The  Supremo  Coort  lias  no  power  to  grant  u 

injunction  pending  an  appeal.    Id. 

7.  TsiuKunoli.  WHEN  rr  Ijta. — Tbe  complaint  avers  title  in  plaintiff  to  a  tract  of 
land,  that  the  poeseesion  of  defendants  is  forcible  and  nnlawfid,  Uiat  an  action  for 
forcible  entry  has  been  commenced  by  plaintiff  agaimit  defendants,  and  is  still 
pending  and  undetermiaed,  and  asks  for  an  injunction  to  restrain  defcndanl* 
from  cutting  and  removing  timber  from  the  land,  withont  seeking  in  this  suit  to 
be  retlored  to  the  poeeeesion,  the  object  of  the  suit  being  to  preserve  tbe  property 
during  tlje  pendency  of  that  action.  Held,  tliat  injunction  lies,  although  no  action 
■I  law  liaH  been  brought  to  try  the  title;  that  tlie  jurisdiction  of  equity  in  such 
cases  tu  gruit,  first,  a  temporary  and  aubseqoently  a  perpetual  injunction,  does 
not  dupend  upon  the  question  whether  or  not  such  action  at  law  has  born  brought, 
that  Uio  rule  under  tbe  English  Chancery  system  was  tbe  same,  and  that  oar  stat- 
ute is  not  more  restrictive.    Id. 

8.  Idem.  Psictice. — Where  tbe  title  of  plaintiff  is  diaputed  in  the  aniwer.  tbe  usnal 
practice  has  been  to  ask  the  assistance  of  eqoity  in  aid  of  an  action  at  law;  bol 
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there  are  many  cases  in  wliich  the  powers  of  a  Coar  I 
in  the  first  instance.  And  equity  generally  directs  a  i 
and  awaits  the  action  of  the  Coart  of  law  upon  that 

9.  Idem,  whex  Issued. — Injunctions  to  restrain  injn     i 
ihould  not  be  issued  before  the  hearing  on  the  meri 
necessity,  or  when  the  subject-matter  of  the  compls 
■or  irreparable  mischief  will  be  produced  by  its  co    i 
where  the  right  is  doubtful,  the  Court  should  dire 
meantime  grant  a  temporary  injunction  to  restraii    1 
there  bo  danger  of  irreparable  misoiuef.    IcL 

10.  Idem,  in  Cases  op  Waste.— In  cases  of  waste,  if  anytl    i 
from  the  land  which  cannot  be  restored  in  ttpf^ie^  it 
tion  that  tbe  party  making  it  may  possibly  recovei    i 
equivalent  in  money.    Id. 

11.  Idem,  Practice. — On  application  for  injunction  to  i 
analogous  to  waste,  plaintiff  may  read  affidavits  contr  I 
the  matters  in  controversy,  including  questions  of  tit    i 

12.  Idem,  Grantino,  in  Discbetion. — Granting  and  cont  i 
much  in  the  sound  dibcretion  of  the  Court,  to  be  go^  : 
case.    Id. 

18.  Idem,  Affidavitb  in  Buppobt  of  Complaint.— When 
injunction,  an  order  is  made  requiring  defendants  \ 
junction  should  not  issue,  and  defendants  file  their  ai 
gatious  of  the  complaint,  and  netting  up  new  matte 
Eeidy  that  plaintiff  may,  at  the  hearing  of  the  rule,  r  i 
his  complaint.    Id. 

14.  Idem,  Pbaoticb.— The  object  of  the  practice  of  issu  i 
before  granting  the  iuj  unction,  Ik  to  enable  the  parti( 
merits.    Id. 

15.  Injunction,  Jurisdiction  of  Court.— The  juriadicti  - 
sale  of  real  estate  is  coextensive  with  its  jurisdiction  1 
canceled  a  deed  of  such  property.    It  is  not  necessary 
ter  case  that  the  deed  should  be  operative,  if  suffert  ! 
pofid  the  title,  or  that  the  defence  to  the  deed  should  i 
liable  to  loss,  or  be  available  only  in  equity.    It  is  sui 
the  jurisdiction  of  the  Court  that  the  di«d  casts  a  c 
plaintiff.    As  in  such  case,  tlie  Court  will  remove  the 
Gelation  of  the  deed,  so  it  will  interfere  to  prevent  a  \  \ 
ance  creating  such  cloud  must  result.    Pixley  v.  Hug^ 

16.  Cloud  on  Title,  what  CoNbTrruTES.— Every  deed  froi 
which  plaintiff  derives  his  real  property,  must,  if  va 
cast  a  cloud  upon  the  title.    IiL 

17.  Idem,  Sheriff's  Deed.— Aud  a  deed  from  a  Sherif 
against  the  vendor  of  plaintiff  would  have  the  Ham< 
upon  the  title,  as  if  the  deed  were  made  directly  by  s 
from  the  Sheriff,  put  on  record,  would  create  doubts  as 
the  judgment  creditor,  of  the  previous  transfer  to  plaii 

18.  Idem,  Test  of.— The  true  test  by  which  tlie  question, ' 
a  cloud  upon  the  title  of  the  plaintiff  may  be  deteri 
owner  of  the  property  in  an  actifm  qf  ejectment  brou 
founded  upon  the  deed,  be  required  to  offer  evidence 
such  proof  woidd  be  necessary,  the  cloud  woidd  exist; 
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te.  iHimcnoH  AOUMBT  jTmavEiT.  RctA  or  Allowakcb.— The  nile  inhibiting  oob 
Court  IVom  reatraining  llie  t-aforcement  of  lbs  Judgment  of  uiathtr  uul  co> 
ordinRle  Court,  does  not  uppl;  lo  a  prucseding  brought,  not  to  ul^y  einTDtioa 
ia^uHl  KgaiDBt  the  property  of  the  Judgmeni  dtblor,  but  to  prertnt  &  s&le  of  tin 
property  of  plaintiff  ondur  thu  alum  that  it  ia  Ihe  propertf  of  tliu  deblor.    III. 

80.  iNJCMCnoM,  vfHEM  WILL  IsscE  IS  REAL  AcTjoH,— PluDtiflii  file  thpir  bill  in  cqui^ 
to  enjoin  defeudanla  from  diverting  n  certain  qoantity  of  the  waturof  BmrHivtr. 

against  dtfund  an  to.  was  adjudicati-d  in  a  former  witioii.  In  that  action,  wliicb 
was  trespBsa  for  iLe  divimiou  of  tiie  water,  it  waaall^^  that  thia  quantity  of  Ilio 
nttr  of  tbe  stream  liad  been  appropriated  by  the  piaintiffii  for  mill  pm-po-ta; 
tliat  Buch  quantity  nan  ntixstinrv  fur  tbi^ir  nae,  and  that  defendantd  Lad  iliverb  d 
tliB  name,  to  their  danugu.  cite.  Plaintifb  Lad  Terdict  and  Judgment  for  $21,800 
damagL-B.  Hr-Ut.  that  tliu  uvermtnia  are  inaufficient  to  entido  plair.tiSii  lo  an  in- 
junction; the  w-ope  of  the  iflll  buiug  eimply  to  enforce  in  equity  plaintiff's  alleged 
right  to  one  thouiwuid  iucliea  of  wattr,  on  the  sole  ground,  Ihal  it  van  adjudged 
as  tlieir  right  iu  thu  funntr  Huit.  ilcSonalii  v.  Bear  River  and  AWiurn  Hofsr 
and  Mining  Co.,  115. 

31.  Akenducnt  OV  C01IPI.AINT,  RiQHT  or.—Beld,  further,  that  plaintifb  should  be 
permitted,  if  tliey  dcBire,  to  no  amend  their  complaint  aa  lo  preaeot  for  delermi- 
naljou  their  legal  rights;  oChcrwinc,  tho  complunt  should  he  dismiaaed.    Id. 

33.  Inji;nction  ro  RESrau:)  Exectttion  Saix.— Defendant,  an  Coroner  and  acting 
Sheriff,  levied  on.  and  advertiiwd  for  Bale,  all  the  right,  titlu,  and  iolerest  of  T.  in 
certain  horaea  and  cattle,  in  tliu  hands  of  a  receiver,  appointed  io  a  Kuit  betretn 
J.  and  T.,  an  partners.  Hrtd,  that  plaintiff  irae  not  cotlthid  to  an  injnuctiun  n- 
Btraiolng  Ihe  Bale,  unlesa  llu'  injury  vonld  be  in-tparsbte;  and  that  thia  Diiut 
appear  by  a  cloar  Bhoviu^  of  plainlifTa  right  to  the  property,  and  defendauK 
ijisolvenoy.    2fore  v.  Ord,  204. 

Boe  Bonn,  1, 2;  Equiti,  15;  PHAoncK  Aor,  1,  i, 

iKSaNirr. 

Bee  CRnoNAt,  Lat,  13. 

INSOLVENCY. 
Bee  FlBaDdio,  13, 11. 

INSTRUCTIONS. 
1.  EscETTiiKia  TO  InsTSCCTioics. — Where  instructions  lo  the  Jury  are  not  excepted  to 
at  the  time  they  are  given  or  refuaed.  and  a  motion  for  new  trial  ia  made  for 
error  in  giving  and  refuaing  Buch  iuttrucliona.  they  cannot  be  couaidered  on  ap- 
peal from  the  order  denying  the  motion.  CoUier  v.  Corbett.  1B3. 
See  CnmsAi.  Law,  4-6,  33;  £)BCTiaE.NT,  4,  5,  28,  29;  Etipehck,  15;  Uehcah  Okamt, 
4;  MlKLva  Claus  aks  Itiaars,  7,  8;  PoAcnoi,  S,  4;  8ai,b,  PsBaoKAl.  Pbopebtt, 
1.1. 

JOINT  TESANT. 
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entered  that  defendant  surrender  poHces^ion  of  the  ditch  to  plain  tiff,  and  that 

plaintiff  noover  of  L.,  " one  of  said  defendants,  the  sum  of ,  his  eoHts,"  etc. 

mlleld,  thactliereis  no  error  in  the  judgment,  that  it  must  bo  construed  by  the 
verdict,  which  is  confined  to  plaintiff  and  L.     Treat  v.  Ijaforge,  41. 

2.  Execution  Sale,  Validiiy  of. — At  one  time,  seven  shares  of  Btock  in  a  company 
are  pledgid  by  defendant  to  plaintiff  as  security  for  a  note  of  defendant  then  ex- 
ecuted. At  another  time,  twenty  mure  shares  are  pledged  as  secui'ity  for  another 
note  of  defendant  tlien  executed.  In  suit  on  tlie  notes,  and  for  sale  of  tlie  stock, 
etc.,  the  judgment  was  for  the  amount  of  the  notes,  and  directed  a  sale  of  all 
the  shares  of  stuck,  and  an  application  of  the  proceeds  to  the  payment  of  tlie 
judgment.  Held,  that  the  judgment  was  wrong  so  far  as  it  ordered  a  sale  of  the 
stock  in  gross,  and  an  application  of  the  proceeds  to  the  entire  indebtedness. 
Malurtiey  v.  Caperton^  313. 

See  Appeal,  10, 11;  EjEcrmarr,  1-3;  Erboh,  3;  Equity.  6,  7;  Feaud  and  Statdtb 
OF  Fraudh,  7-11;  Jcstice  of  the  Peace,  1-^;  Mobtoaoe,  11,  22;  P&Acncs,  1^; 
IkEPLEviN,  1;  Bhebiff,  2-4;  Supbeme  Court,  1-4>,  8. 

JURISDICTION. 

Beo  Appeal,  2,  8;  CosranrcnoHAii  Law,  6,  7;  Jubtioe  or  TBie  Peace,  1-5;  Supbebis 

COUBT,  6,  8. 

JUROR  AND  VERDICT. 

1.  Verdict,  of  what  CoNCLUsms.— A  general  verdict  does  not  operate  as  an  estoppel, 
except  aa  to  such  matters  as  were  necessarily  considered  and  determined  by  the 
jury.  A  verdict  is  never  conclusive  upon  immaterial  or  collateral  issues.  Ifo- 
DanaUl  v.  Bear  River  aiid  Auburn  Water  and  Mining  Co,,  145. 

2.  Defences,  Bufficienot  of.— Where  there  are  several  separate  defences,  each  of 
which  is  sufficient  to  defeat  tlie  action,  and  these  defences  are  submitted  to  the 
jury,  with  evidence  in  support  of  each,  and  the  verdict  is  general  for  the  defend- 
ants, it  cannot  bo  set  aside,  if  it  be  right  as  to  any  one  issue,  though  wrong  as  to 
all  the  others.    KuUi  v.  Laird,  161. 

8.  Verdict,  Conclusiveness  of.— A  verdict  found  on  any  fact  or  title  distinctly  put 
in  issue,  is  conclusive  in  another  action  between  the  same  parties  or  their  privies 
in  respect  of  the  same  fact  or  title.    Id, 

4.  Ideh. — But  the  fact  or  title  must  be  material  and  relevant;  must  be  distinctly  in 
issue;  must  be  tried  by  the  jury,  and  constitute  the  basis  of  their  verdict;  and, 
unless  specially  found,  must  have  been  necessarily  passed  upon  Uy  the  jury.    Id, 

6.  Ideu. — Where  a  verdict  is  general,  its  effect  will  be  limited  to  such  issues  as 
necessarily  controlled  the  action  of  the  jury.    Id, 

Bee  Criminal  Law,  7;  Ejectment,  28,  29;   Equity,  8-12;  MnoNa  Claims  ixn> 

Riqbts,  8;  Water  Right,  6. 

JUSTICE  OF  THE  PEACE. 

1.  Docket  or  Justice,  Return  of  Officer.— The  recital  in  the  docket  of  a  Justice, 
who  had  rendered  Judgment,  that  the  summons  was  "  returned  duly  served,"  is 
of  no  weight  to  prove  proper  service  of  the  summons.  The  return  of  the  offioer 
is  as  much  a  part  of  the  record  as  the  docket  itself,  and  if  the  return  fail  to  show 
sufficient  8er\ice,  the  recital,  being  baaed  on  the  return  alone,  amounts  to  nothing 
more  than  the  opinion  of  the  Justice,  and  cannot  be  relied  on  to  give  validity  to 
ibe  judgment    Lowe  v.  Alexander,  296, 
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3.  Idex,  RECTTjiut  m.— Such  a  recital  embracpn  no  qnestion  of  fict.  and  iloeA  not, 
tUtreFiire,  mlao  Hie  quextion  wbetlier  tlia  deciaiou  of  ui  inferior  CoDit.  rBBblkb- 
iDgUwPibltDCuori  factesaeiitUl  to  it«  jurisdiction,  can  be  attackeiliuBCulUltxsl 
pnicetdinir.  iipnn  »liich  point  Ihia  Courc  eipreMea  no  opinion.    Jd. 

8.  Idem,  what  Bkoobd  mcst  Show. — The  record  of  Ibe  procefdingn  in  ■  JailJCe'a 
Court.  inwLicb  jadgmcDtwsd  reoikred,  must  affirmative tysbnw  that  tbo  suit  was 
brought  ill  lUo  propiT  towuabip,  or  tha  proceedings  are  coram  nonjudicfl  bdi] 
void;  and  the  failure  of  defendant,  after  Hnmmoiis  nerved,  to  appear  and  object 
that  siiit  waa  brought  in  the  wrong  tonnsbip.  ia  no  iraiver  uf  the  objection.     Id. 

4.  Ideii. — Wbero  the  record  ahowa  tbatauit  waa  brongbt  in  township  No.  *,  8ierr« 
county,  that  the  eummoaa  iru  ■erred,  by  the  Conxtatjle  of  that  townahip.  in  town- 
ship No.  3.  and  it  nowhere  appears  either  that  the  defendant  wat  a  reeideiil  or 
townahip  No.  i,  or  a  non-reaident  of  the  county,  or  that  the  anit  wan  within  auf 
of  tbo  other  cicepliona  of  the  Btatote.  {Wood's  Dig.  233,  233.)  tiie  judgment  ivn- 
dered  ia  void,  and  not  admiaaible  aa  eridcncuof  title  upon  a  sale  mado  tliereundor. 
Id. 

. — A  Constable  his  do  power  to  eiecnte  process  oat  of  hit 
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plaintlif,  he  would  8i;aiid  in  the  same  position  aa  if  the  contract  between  Z.  and 
K.  had  been  literally  performed.    Id, 

4.  Tender,  how  Made. — ^To  make  a  valid  tender  so  as  to  give  the  vendee  a  right  of 
possession,  under  such  contract,  the  money  should  bo  offered  to  Z.  and  a  deed 
demanded  of  him,  with  an  offer  to  execute  the  mortgage,  if  the  party  was  unwiU. 
ing  to  take  the  deed  of  McE.    Id. 

Bee  GoNVETANCE,  1-5. 

LANDLORD  AND  TENANT. 

1.  Laitdlobd  and  Tenant,  Kiohts  undeb  Leabc.— A  landlord  has  no  right  to  enter 
for  a  breach  of  covenant  in  the  lease,  and  forcibly  eject  the  tenant,  the  lease  re- 
serving no  right  of  entiy  for  such  breach.    Fox  v.  Brissac,  223. 

2.  Ideie. — If  the  landlord  does  so  enter  and  eject  the  tenant,  the  tenant  may  recover 
damages  for  the  vegetables  and  grape  vines  growing  on  the  laud,  and  planted  by 
the  tenant,  for  sale,  he  not  being  permitted  to  enter  and  gather  them.    Id, 

&  Lease.  Effect  or  Assionkent. — The  assignee  of  a  lease  may  discharge  himself 
from  all  liability  under  the  covenants  of  the  lease,  by  assigning  over;  and  the 
assignment  t>ver  may  be  to  a  beggar,  a  femme  cooert^  or  a  person  on  the  eve  of 
quittmg  the  country  forever,  provided  the  assignment  bo  executed  before  his 
departure;  and  even  though  a  premium  is  given  as  an  inducement  to  accept  the 
transfer.    Jolmson  v.  Sfierman,  287. 

Bee  MoBTQAOE,  6-10;  Btate  Pbison. 

LARCENY. 
Bee  Ceiminax.  Law,  17-20,  34. 

LIMITATIONS,  STATUTE  OP.    . 

L  Btatuts  Construed. — The  eleventh  section  of  the  Act  of  1856,  for  the  protec- 
tion of  actual  settlers,'  and  to  quiet  land  titles,  only  applies  to  actions  brought  to 
recover  the  possession  of  lands  after  the  issuance  of  a  patent.  Morton  v.  Folger, 
275. 

MAND.\MUS. 

I.  Judgment  m  Forcible  Entry  an:>  Detainer.— In  forcible  entry  and  detainer 
tried  in  the  County  Court,  on  apv>  :U  from  a  Justice's  Court,  plaintiff,  having 
obtained  a  verdict  for  one  hundv^d  and  fifty  dollars  damages,  moved  that  they  be 
trebled.  Motion  denied,  and  judgment  entered  for  one  hundred  and  fifty  dol- 
lars, with  restitution  of  the  premises.  Plaintiff  applies  to  the  Supreme  Court  for 
mandamus  to  compel  the  Court  below  U)  render  judgment  for  treble  damages. 
EeUit  that  the  application  must  bo  denied,  as  plaintiff  has  an  adequate  remedy  by 
appeal;  pending  which,  plaintiff  can  enforce  so  much  of  the  judgment  as  awards 
restitution.  The  judgment  can  bo  corrected  in  this  Court,  if  proper,  by  trebling 
the  damages.    Early  v.  MarmiXt  149. 

Bee  Estates  of  Deceased  Persons,  1;  Hicks  v.  Jfic/ia«/,  107. 

MECHANIC'S  LIEN. 
Bee  Fbaud  and  Statute  op  Frauds,  7-10. 

MERGER. 

Bee  MoRTQAQE,  25. 
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KEXICAN  GRANT. 

1.  Ueucau  Ooavt,  Descripiion  by  Bodncabies.— Tbp  Polgaa  gnai,  =i  Ban  Ualeo 
count;,  ia  R  gruit  lij  boundariDa.  had  not  by  qatnlity.  the  description  being, 
"  (ruct  knntm  ander  th«  dbipb  of  Laa  Fulgu.  the  boundariea  of  irhich  are.  on  Ibe 
eoutli  tlie  creek  ul  San  FroncUqnilo,  on  the  north  that  o(  Ban  Maleo.  on  the  esct 
the  wtuurieB,  and  on  the  veet  the  cafladsi  de  Boimnndo."  uid  "the  tract  of  vhich 
meiitiou  ia  made  in  of  foorleagueaot  latitude  and  onaoftougitade.''  UcGaney 
T.  LiUle,  27. 

a.  Gkant,  woat  Incltoeb.— Where  a  Mexican  grant  refera,  in  its  deacription  of  the 
pTemiaee,  to  the  plat  or  map  accompanying  the  eipedienle,  the  plat  or  map  bo- 
comea,  for  the  purpose  of  ideolifjdng  the  land,  aa  much  a  part  of  the  grant  it»«lf, 
as  U  incorporated  tberein.    Sfaaurd  v.  ilaloUr,  301. 

B.  Tblu.,  QcnanoHB  or  Law  akd  or  Fact.— Questjona  arising  on  a  trial  aa  to  proper 
piuiic)ipluntiff,Ba  to  the  validitv  and  effect  of  a  Mexican  grant  from  vfaich  plain- 
tiff  deraigned  title,  aa  to  its  loan  and  contenta,  and  aa  to  the  validity  and  tffect  of 
the  mesne  oonveyanoee  tbrough  which  plaintiff  claimed,  and  aa  to  vhetber  tba 
procH^ings  in  tlie  Prohate  Court  ihowcd  jurisdiction  in  aaid  Court  to  n 


.  Ik^buctjor.  whes  Ennomoca It  ia  error  for  the  Conrt  to  inatruct  the  Jiirj 

that  before  the  plaintiff  can  recover,  the  evidence  must  apectfloUy  fix  and  eatab- 
liah  the  eaetem  boundary  line  of  the  grant  nnder  which  plaintiff  daimti).  when 
it  appears  fiom  the  evidence  that  the  land  In  controveTaj  la  within  that  boondaiT 
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6.  Idek,  Protection  of  Possessobt  Riohts.— Bat  this  rule  has  its  liiuitations,  to 
be  fixed  by  the  facts  of  each  particular  case.  Certain  possessory  rights,  and 
rights  of  property  in  the  mining  region,  though  not  founded  on  a  viUid  legal  title, 
will  be  protected  against  the  miner— as  valuable  permanent  improvements,  such 
as  bn\ises,  orchards,  vineyards,  growing  crops,  etc.    Id. 

7.  Easement,  Bioht  of  Way.— PlaintiJQb  owned  certain  mining  claims  in  the  bed 
or  channel  of  a  stream.  Defendants  owned  claims  m  the  same  stream  abovu  and 
adjoining  the  claims  of  plaintiffs,  defendants'  claims  being  located  first.  Defend- 
ants constructed  a  flume,  running  from  their  own  claims  to  and  upon  plaintifb' 
claims,  and  through  this  flume  a  large  quantity  of  tailings  was  deposittxl  on  plain- 
tiffs' claims,  to  their  great  damage.  The  flume  was  constructed  for  the  purpose 
of  wurking  defendants*  claims;  was  proper  and  necessary  for  that  "purpose,  and 
the  deposit  of  tailings  was  occasioned  by  the  ordinary  working  of  the  claims. 
The  Court  instructed  the  jury,  tlmt  a  person  first  locating  a  mining  claim  in  the 
bed  of  a  stream  is  entitled  to  tho  channel  below  as  an  outlet,  and  that  when  such 
outlet,  from  the  usual  mining  operations  above,  becomes  obstructed,  he  may  open 
the  same;  and,  if  ho  can  do  so  l)y  no  other  means,  may  construct  a  flume  down 
tho  channel  as  far  as  necessary,  and  as  far  as  it  can  be  constructed  without  con- 
siderable daniage  to  claims  subsequently  located.  Seldy  that  tlie  instruction  was 
wrong;  tliat  the  defendants  were  not  entitled,  as  matter  of  strict  legal  right,  to  an 
easement  upon  plalntifis'  claims  for  tho  purposes  mentioned;  that  the  d(x;trino 
that,  under  certain  circumstances,  one  person  may  have  a  right  of  way  by  neces- 
sity over  the  land  of  another,  doos  not  apply  to  this  case;  and  further,  that  this 
Court  does  not  recognize  the  doctrine,  that  one  person  can  go  on  the  land  of 
another  and  erect  thereon  buildings  or  other  structures;  and  that  mining  claims 
stand  on  the  same  footing  in  this  respect  as  other  property;  that  if  tho  acts  of 
defendants  were  authorized  by  any  local  custom  or  regulation,  its  existence  should 
have  been  averred  and  provtid.    Esmond  v.  CheWy  137. 

8.  TVateb  IlioHTS  OF  KiNKRS.— Each  person  mining  in  the  same  stream  is  entitled 
to  use,  in  a  proper  and  reasonable  manner,  botli  the  channel  of  tlio  stream  and 
the  water  flowing  therein.  Where,  from  the  situation  of  difierent  claims,  the 
working  of  some  will  ni^cessarily  result  in  injury  to  others,  if  the  injury  be  tlie 
natural  and  necessary  consequence  of  the  exercise  of  this  right,  it  will  be  damnum 
absque  injuria,  and  will  furnish  no  cause  of  action  to  the  party  injun  d.  The 
reasonableness  in  the  use  is  a  question  for  the  jury,  to  be  determined  by  them 
upon  the  facts  and  circumstances  of  each  particular  case.    Id, 

9.  McfEBs'  Riohts,  Quabtz  Ledges. — The  first  locator  of  a  quartz  lode  is  not  con- 
fined simply  to  the  solid  quartz  actually  embodied  in  the  bed  rock,  but  in  entitled 
to  the  loose  quartz  rock  and  decomposed  material  which  were  once  a  part  of  the 
lode,  and  are  now  detached,  so  far  as  the  general  formation  of  the  ledge  can  be 
traced.    Brown  y.  '49  and  '56  Quarti  ISvrdng  Company ,  152. 

10.  Idem.— The  right  of  the  quartz  miner  comes  from  his  appropriation;  and  when- 
ever his  claim  is  defined,  there  is  no  reason  in  the  nature  of  things  why  tho 
appropriation  may  not  as  well  take  effect  upon  quartz  in  a  decomposed  ntato  as 
any  other  sort,  or  why  the  condition  to  which  natural  causes  may  have  reduced 
the  rock,  should  give  character  to  the  title  of  the  locator.    Id. 

U.  Ideu.— The  only  question  of  fact  in  this  case  being,  whether  the  quartz  rock — 
parted  or  not  from  its  original  connection — was  a  portion  of  the  same  quartz  lode 
or  claim  taken  up  by  dt^feudant,  it  was  not  important  whether  the  rock  was 
upon  or  beneath  Uie  surface,  or  what  its  condition,  provided  it  were  a  part  of 
such  lode  or  claim.    Id, 

12.  Ideu,  CcsToac  of  Minbbs.— In  cases  of  this  kind,  the  custom  oi  miners  is  entitled 
to  great,  if  not  controlling  weight    Id, 
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13.  iDEBf ,  Pboof  oif  CnsTOSfS. — Under  certain  circnmstanoes,  proof  of  the  cnstom  in 
other  districts  may  be  proper— at  least,  this  Conrt  is  not  satisfied  to  the  con- 
trary.    But  in  this  case,  the  admission  of  such  testimony,  if  error,  was  imma- 
terial, as  tlie  case  was  tried  by  the  Court,  and  the  judgment  placed  on  independ- 
■  6nt  ground,  upon  which  it  can  stand.    Id, 

See  Ejeotment,  11-13,  24. 

MONEY  HAD  AND  RECEIVED. 
Bee  Plxadinq,  8-5. 

MOTION. 
8ee  Appeal,  13;  Mobtoage,  21-23. 

MORTGAGE. 

X.  Chattel  Mohtqage,  Vauditt  of.— A  mortgage  on  its  iiaoe  giren  to  Becnre  a 
promissory  note,  is  prima  faciei  given  in  good  faith  and  to  secure  a  *<just  in- 
debtedness," within  the  first  section  of  the  Chattel  Mortgage  Act  of  1857.  £de  v. 
JoJmsont  53. 

2.  Idem,  Residence  and  Oooupation  how  Stated.— Under  that  act,  a  "residence" 
stated  to  be  "  in  Sierra  county,  California,"  is  sufficiently  stated.  And  an  "  occu- 
pation," stated  as  that  of  *'  late  merchant,  of  Pine  Grove,"  etc.,  is  sufficient.  Id. 

8.  Idem.— The  object  of  this  provision  in  the  statute  is  identification.  It  is  not  an 
indispensable  requimte  to  the  validity  of  the  mortgage,  which  would  be  valid  if 
it  stated  the  parties  to  have  no  occupation  or  profession.    Id, 

4.  Idev.— So  where  the  mortgage  is  conditioned  to  pay  a  note  "according  to  the 
tenor  and  conditions  thereof,"  and  the  note  is  recited  as  a  "certain  promissory 
note  for  the  payment  of  the  sum  of  $3500  on  the  sixth  day  of  June,  A.  D.  1858, 
'  at  said  Pine  Grove,  with  interest  at  the  rate  of  two  per  cent,  per  month,  from  data 
till  paid,"  the  statute  is  complied  with  as  to  "setting  out  the  sum  to  be  secured, 
the  rate  of  interest  to  be  paid,  and  when  payable."    Id. 

6.  Mobtoage  of  Cobporation  Stock,  Yauditt  of.— Under  the  Chattel  Mortgage  Act 
of  1857,  a  mortgage  of  shares  of  stock  in  an  inoorx>orated  company  is  valid  with- 
out a  transfer  on  the  books  of  the  company,  as  is  required  by  the  Corporation 
Act  of  1853  relative  to  pledges  of  stock  by  delivery  of  the  certificates.  The  Act  of 
1853  has  no  effect  on  the  Act  of  1857.    Id, 

6.  Mobtgaqee  in  Possession,  Liabilttt  of.— In  this  State,  a  mortgagee  of  a  term 
in  possession  is  not  liable  as  assignee  upon  the  covenants  of  the  lease.  Johnaon 
V.  Slierman,  287. 

7.  Mobtgage  a  mebe  Secubitt.— A  mortgage  is  a  mere  seeurity,  and  does  not  vest 
in  the  mortgagee  any  estate  in  the  land,  either  before  or  after  condition  broken. 
Payment  after  default  operates  to  discharge  the  lien  equally  with  payment  at  the 
maturity  of  the  debt.    Id. 

8.  Idem,  Possession  not  to  Affect  Estate.— Nor  does  possession  under  the  mort- 
gage afiect  the  nature  of  the  mortgagee's  interest:  it  does  not  change  the  relation 
of  dt^btor  and  creditor,  or  impair  the  estate  of  the  mortgagor,  but  leaves  the  rights 
and  interests  of  the  parties  exactly  as  they  existed  previously.    Id, 

9.  Idem.- Possession  taken  by  the  consent  of  the  owner,  or  by  contract  with  him, 
may  confer  rights  as  against  tliird  parties,  but  they  are  independent  and  distinct 
from  any  rights  springing  from  the  mortgage,  from  which  they  derive  no  support. 
Id. 
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10.  Dees  as  a  HosniAOE.  Parol  Ettdehce. — Tbe  l&v  of  Engluid  and  New  Tork 
upon  tbt«e  poina  bUIhI.  Parol  evidence  ia  admiaiublo  to  show  tbat  a  coDTC^uice 
or  Kuignmeat,  stMolute  on  it)  r»ce.  iru  iolended  u  &  mortg>ee.    Jd. 

11.  FoBZCLoaciu:,  XtCEsauiT  Pabties.—A  subsequent  purchuer  of  luidmortgigedti 
K  proper  if  not  iieceataiy  port;  to  a  foreclosore  Milti  uid  if  tbe  complaint  be 
(sully  in  prsTiiig  to  hold  liim  u  troiiteo  of  the  morteagor,  on  iccouiit  of  fi^ud 
to  tbo  puichuc,  Buch  ilutect  ouinot  bo  icacbed  b;  deraoiiec.  De  Leon  v.  Biguera, 
1S3. 

U.  Idem,  Apfkahasce,  Puux  or  Tbui> — Wbethcrin  >  foncloanre  Bolt  la  tbe  SctcdCI) 
Dutrict  KB  to  Imd  situKto  in  Contra  Costa  coiiutj,  a  part;  can  ippear  and  content 
tlie  C£S0  ia  Ban  Francisco,  before  tho  Judge  of  tbe  Soventb  BieUicI,  under  a  stip- 
ulation, and  vitbout  ciception  aa  to  tiie  plaoe  of  trial,  and  afterward  assign  that 
fact  as  error.    Query?    Id. 

13.  Pleadiso,  Scfficoc-ct  or  Coicfiactt.— Bill  avers,  in  sabstance,  plaintifl'  to  1m 
holder  of  scTeral  nolea  and  morteaeea  eiecuted  tu  him  b;  defendants,  H.  aud 
wife,  and  that  defendant.  O'D.,  proposed  to  plaintiff  to  buy  said  □otii'S  and  mort- 
gages for  a  certain  sum,  which  plaintiff  agrued  to  take;  that  O'D.  deaind,  before 
clvaing  tho  pnrcbaBe,  to  see  H.  and  wife,  and  kani  whother  they  could  be  inductd 
or  compelled  to  pay  the  notes,  asked  plaintiff  for  the  notes  and  mortgages  to  Ehow 
H.  and  wife,  and  that  plaintiff  delivered  them  to  him,  reljing  on  his  honesty; 
that  O'D.  saw  H.  and  wife,  who  were  illiterate,  and  bj  representing  himself  as  the 
owner  of  the  notes,  etc.,  which  he  eiiiibited,  by  threatening  to  sue,  etc.,  induced 
H.  and  wife  to  give  him  an  absolnte  deed  in  fee  simple  of  tho  mortgaged  premise! 
tor  ODO  hundred  doliani,  tbe  premises  being  worth  many  thousands  of  doUan; 
that  O'D.  then  retumed  tho  notes,  etc.,  declined  purchasing  of  plaintiff,  and  con- 
cealed the  fact  of  having  a  deed  from  H.  and  wife;  that  all  this  was  a  fraud  on 
plaintiff;  that  O'D.,  in  taking  said  deed,  acted  as  agent  and  trustee  of  plaintiff, 
and  fur  bis  benefit,  and  should  have  taken  tho  deed  in  his  name;  tliat  in  equity 
aaid  O'D.  ooght  to  declare  such  trust,  and  eiecuts  a  deed  of  the  property  10 
plaintiff:  that,  on  account  of  a  defec.t  in  tho  record  ot  one  of  the  mortgages,  it 
does  not  impart  notice,  etc.;  and  that  if  O'D.  should  sell  the  property,  as  ha  It 
trying  to  do,  to  an  innocent  purcha iter,  aucUsalo  would  injure  plaintiff  irrepara- 
bly. Other  parties  are  made  defendants,  as  claiming  some  intcrcBkBubscquent  to 
plaintiff.  Complaint  prays  fur  injunction  against  O'D.,  that  said  trnat  bo  de- 
clared, that  be  eiecu  to  a  deed  tu  plaintiff,  that  U,'a  wife  execute  to  plaintiff  ancli 
further  conveyance  and  assoranco  and  releaso  of  oquity  of  redemption  as  may  be 
Just  in  satibfactiou  ot  said  mortgages,  and  that  all  defeDdants  bo  barred,  fore- 
closed, etc.;  or  that  the  deed  by  H.  and  wife  to  O'D.  be  declared  void  and  csnoeled, 
and  be  be  foreclosed  of  all  equity  ot  redemption  thereunder;  and  if  such  deed 
be  canceled,  that  then  plaintier  have  judgment  against  H.  and  wife  on  aaid  notes, 
that  all  the  defendants  bo  barred,  etc..  and  premisea  BOld  tu  pay  the  Judgment, 
etc.  O'D.  demnrs  that  inconsistent  causes  of  action  are  united.  Held,  that  the 
demurrer  is  not  well  taken,  that  tho  allegationa  of  the  complaint  make  out  a 
homogeneonB  case  as  against  all  the  defendants,  to  wit:  a  light  to  enforce  Iha 
mortgages,  and  toadc-creo  of  foreclosure  binding  subsequent  claimants,  of  whom 
O'D. I  by  his  puichase,  is  one,  with  notioe  of  the  mortgages.    Sil. 

14.  IdzU.— Held,  further,  that  O'D.  cannot  set  np  either  tho  invalidity  of  the  mort- 
gagvs  given  by  H.  and  wife— who  rclcBss  errors— or  the  title  acquired  by  him 
from  (lu-m.  and  that  he  holds  the  property  in  trust  tor  plaintiff.    Id. 

15.  InEH.  EvotBHCE, — The  notes  and  mortgages  in  this  case  'vero  properly  admitted  in 
evidence,  against  the  objections  of  O'D.,  as  showing  the  history  ot  the  transac- 
tion, and  his  connection  with  tho  property,  as  also  the  caDsideratiou  ot  tho  last 
mortgage,  which  was  given  aa  eecurity  tor  money  then  loaned,  and  for  tbe  money 
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previously  loaned,  and  secured  by  three  previous  mortgages  on  the  same  land. 
Id. 

16.  MoBTOAOE,  PuBCHASEB  OF  Pbopkbtt,  Notice. — A  Subsequent  purchaser  of  prop- 
erty mortgaged,  with  actual  notice  of  the  mortgage,  cannot  object  to  defects  in 
the  registry  thereof.    Id. 

17.  Idem,  Description  of  Peopebtt.— A  mortgage  describing  the  land  as  "  the  rancho 
of  her  property,  in  tlie  plaoe  known  by  the  names  of  *  Laguna  de  los  Palos  Colo- 
rados,'  or  -  Santa  Clara,'  in  Contra  Costa  county,"  and  stating  the  land  to  be  the 
half  league  the  mortgagor  acquired  from  the  grant  to  her  first  husband,  Juan 
Bemal,  wliich  grant  is  before  the  U.  8.  Land  Commission  for  oouflrmatiun,  is  not 
void  for  uncertainty  in  description.    Id. 

18.  IniiM,  SuFFiciENOT  OF. — No  particular  words  are  necessary  to  create  a  mortgage. 
The  words  "wo  mortgage  the  property,"  when  accompanied  by  a  provision  for 
the  sale  uf  it  in  case  the  money,  recited  in  the  instrument  as  bedng  thus  secured, 
be  not  paid,  are  clearly  sufficient.    Id, 

19.  Idem,  of  Mabried  Woman.— The  property  of  the  wife  may  be  mortgaged  by 
joint  deed  of  herself  and  husband  for  iho  debt  of  the  husband.    Id, 

20.  FoBECLosuEE  OF  Sevebal  Hobtqaoes. — Where  plaintiff  has  two  mortgages  on  the 
same  property—- tlie  property  being  indivisible — and  one  of  the  mortgages  is  not 
due,  he  may,  nevertheless,  file  his  bill  and  have  a  decree  for  the  forb-elosure  of 
both.  And  if  the  second  mortgage  becomes  due  before  the  decree,  then  defend- 
ant cannot  defeat  the  action  as  to  this  mortgage  by  tendering  tiie  money  due  on 
the  first  mortgage,  after  the  maturity  of  tlie  second.  The  Jurisdiction  of  the 
Conrt  over  the  subject-matter  having  attached,  the  Court  should  close  the  con- 
troversy by  settling  all  things  involved  in  the  litigation.    Hawkin$  v.  HUl,  499. 

21.  FoRECLOsuBE,  Obdeb  OF  CoTTBT. — Under  a  decree  of  foreclosure  and  sale,  H.  had 
come  into  possession  of  the  mortgaged  premises.  Subsequently,  on  appeal  to 
the  Supreme  Court,  the  decree  was  reversed,  with  directions  that  the  sale  under 
it  be  set  a^ide,  that  defendants  in  the  suit  be  restored  to  the  property  sold,  and 
that  the  Court  below  should  proceed  to  dispose  of  the  case  in  pursuance  of  the 
principles  of  the  opinion.  The  Court  below,  on  filing  the  remUtitury  entered  a 
decree  settihg  aside  said  sale,  restoring  defendants  to  possession,  directing  plain- 
tiff to  deliver  up  possession;  awarding  a  writ  of  restitution,  in  case  of  refusal, 
vacating  the  credit  given  on  the  decree  of  foreclosure— the  plaintiff  having 
bouglit  in  the  property— and  ordering  an  account  of  the  rents  and  profits  of  the 
premises  while  in  the  hands  of  H.,  with  an  injimction  pending  the  account.  Held, 
tliat  the  order  by  the  Court  below  for  an  account  of  the  rents  and  profits,  was 
right;  that  the  general  direction  by  this  Court  to  the  Court  below,  to  proceed  in 
pursuance  of  the  principles  of  the  opinion  of  this  Court,  was  mere  formality, 
neither  giving  authority,  nor  limiting  the  power  of  the  Court  below;  that  with- 
out such  directions,  that  Court  could  act  only  in  subordination  to  the  principles 
declared  by  this  Court;  that  the  question  of  rents  and  profits  being  left  open  bj 
this  Court,  indicated  that  it  was  to  be  passed  on  by  the  Court  below;  that  thera 
is  no  distinction  as  to  the  right  to  have  the  corpus  of  the  property  restored  on 
reversal  of  the  decree  under  which  it  was  sold,  and  the  restoring  of  the  rents  and 
profits  received  from  its  use;  and  that  the  restitution  of  both  is  essential  to  mak- 
ing the  party  whole.    Baun  v.  BeynoldSt  459. 

22.  Idem,  AccauirnNO  fob  Rents  and  Pboffts.— Where  a  party  gets  into  possession 
of  property,  as  a  water  ditch,  under  a  Sheriff's  sale  on  foreclosure  of  a  mortgage, 
and  the  judgment  on  which  such  sale  was  made  is  afterwards  reversed  by  tlie 
Supreme  Court,  and  restitution  of  the  property  is  ordered,  the  Court  btlow  may, 
on  motion,  order  such  party  in  possession  to  aooount»  before  a  referee,  for  thtt 
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rents  and  profits  received  by  him— that  is,  for  tho  Bales  of  \raier,  etc.  Tlio  right 
to  8uch  rents  and  profits  being  clear,  the  Coart  will  not,  on  a  mure  que»tion  of 
remedy,  compel  a  direct  suit  for  them.    Id. 

23.  Ix^EU. — The  common  law  method,  in  such  cases,  of  an  inquisition  of  damages  by 
a  Sluriff''H  jury  on  the  writ  of  restitution,  would  be  impracticable,  in  estimating 
the  rtnts  and  profits  of  a  water  ditch — involving,  as  the  inquiry  would,  the  re- 
ceipts from  sales  of  water  everyday  for  a  longi)eriod,  as  also  payments,  expenses, 
etc.  This  is  in  its  nature  an  equity  proceeding — at  least,  to  be  disposed  of  accord- 
ing to  equity  practice.    Id. 

24.  Ide^i,  Party  in  Possession  xjxdeb  Shkbiff's  Deed.— The  party  so  in  possession, 
under  Sheriff's  sale,  is  in  no  better  position  than  if  he  entered  directly  under  the 
mortgage,  to  enforce  which  the  sale  was  made;  and  having  received  the  proceeds 
of  the  property  by  way  of  sales  of  water,  and  appropriated  the  same  to  his  own 
use,  he  cannot  hold  the  property  bound  by  the  mortgage,  and  at  tlio  same  time 
refuse  tu  give  the  mor^agor  the  benefit  of  the  amounis  so  received.  In  equity 
be  is  not  a  purchaser,  but  a  mortgagor;  and  altliough  the  sale  was  not  set  aside 
until  after  the  receipt  of  the  rents  and  profits,  still  when  it  was  set  aside,  the  or- 
der took  effect  upon  the  relations  of  the  parties  as  they  existed  before  the  sale — 
the  mortgagors  and  mortgagee  have  the  same  rights  they  had  before.    Id. 

25.  MoRTOAOE  NOT  Meboed  BY  FoRECiiOBUBE. — The  foreclosure  in  this  case  did  not 
merge  the  mortgage — at  least,  for  all  the  purposes  of  this  question  as  to  account- 
ing for  the  rents  and  profits.  H.  or  his  assignee  was  as  much  mortgagee  after 
tboxlecree  as  before.  The  reversal  of  the  decree  would  not  afil^t  tlie  morl^^c, 
and  if  H.  had  entered  into  possession  after  the  decree,  but  before  any  sale,  he 
woxdd  liave  been  bound  to  account  for  what  he  received  as  mortgagee.  Possibly 
the  lien  of  the  mortgage  might  have  been  destroyed  by  the  judgment,  but  the 
mortgage  was  not  destroyed,  nor  the  relations  of  the  parties  as  ntortgagor  and 
mortgagee.    Id. 

26.  M<*KTOAOE,  Dbbt  bow  mat  be  Evidenoed.— Wliere  a  mortgage  is  given  to  secure 

a  debt,  it  is  not  of  the  essence  of  the  deed  whether  the  debt  be  evidenced  by  one 

form  of  contract  or  another.    All  that  a  Court  of  Equity  desires  to  know  in  such 

caiies  is,  what  is  the  debt  really  intended  to  be  secured;  and  whether  it  be  called 

a  note  or  bond  is  immaterial,  so  tliat  the  debt  itself  be  identified  as  that  for  which 

the  mortgage  is  given.    Blanktnan  v.  VaUejo,  G38. 

« 
Bee  Ejectment,  24;  Jxtdomsnt,  2;  PLSADiNa,  4,  5, 16-20. 

MUNICIPAL  CORPORATIONS. 

Bee  Hdri  y.  Bttmett,  578,  et  seq.,  as  to  the  leviable  character  of  the  property  of  such 

corporations;  HaUaday  v.  Frisbie,  638. 

NEW  TRIAL. 

1.  New  Tbial,  Qbaihino,  in  Dxscbetion  op  Cotjbt. — ^The  Court  below  may  refuse  a 
new  tzial,  even  though  both  parties  consent  to  it.  Where  a  case  has  been  once 
fully  tried,  parties  have  not  an  arbitrary  discretion  to  renew  the  litigation.  7'/us 
lan  v.  liuiz,  90. 

2.  Idem,  Inscfpicient  GBorNDB. — Such  refusal  is  no  ground  of  error,  particularly 
in  an  equity  case,  where  there  may  have  been  no  necessity  for  new  trial,  asaipon 
application  to  the  Court,  upon  the  pleadings  and  facts  before  it,  the  proper  decree 
might  have  been  rendered,  notwithstanding  the  verdict;  or,  if  refused,  the  error 
corrected  by  appeal.    Id. 

8.  Nbw  Tbial,  Notice  when  to  be  GiYEN.—Notioe  of  motion  for  new  trial  given 

(Ujl.  Rfts.,  vol.  XT.— M  785 


INDEX, 

m  ■  ■  I 

one  daj  before  jadgment  rendered,  and  six  days  after  filing  the  report  of  the 
rt'fei'ee  to  whom  the  cane  liod  been  sent  to  find  the  facta,  id  iaeffectuiU  for  any 
purpose.  If  the  trial  terminated  with  the  filing  of  the  report,  the  notice  wom  not 
in  time;  if  it  continued,  m  contemplation  of  law,  until  the  cnti^-  of  judgment, 
the  notice  was  premature,  and  the  proceedings  on  the  motion  are  Toid.  Maiumey 
V.  Caperion,  313. 

4.  Idem,  Fffeci  of  Monox.-— Moving  for  new  trial  does  not  of  itaelf  operate  to  ex- 
tend the  time  for  filing  a  statement  on  appeal  from  the  judgment.  And  where 
judgment  was  i-endered  July  27th,  1859,  and  motion  for  new  trial  overruled  Oct* 
S2d,  1859,  a  statement  on  appeal  served  Nov.  10th,  1859,  was  not  in  time.    Id, 

Bee  Appeal.  5-8;  Cbdonal  Law,  7. 

NOTICE. 
See  MoBTOAOE,  16. 

OFFICE  AND  OFFICER. 

1.  Ofptce,  AppoxNTME^'T  TO,  TucE  IN  Stattte  DiBEcrTOBT.— An  ordinance  was  passed 
by  the  Board  of  Supervisors  of  the  city  and  county  of  Sacramento,  June,  1858, 
relative  to  the  cemetery,  in  which  it  was  provided,  that  the  Board  should  appoint 
a  person  to  superintend  the  cemetery,  "annually,  in  October,  who  sliall  bold 
office  for  the  term  of  one  year,"  and  further,  that  the  Board,  at  their  first  meet- 
ing after  the  passage  of  the  ordinance,  should  appoint  a  superintendent  to  hold 
office  '*  until  October  next,  and  until  his  successor  is  appointed  and  qnalified." 
Defendant  was  so  appointed  July  8th,  1858,  and  held  the  office  until  December, 
1859,  the  Board  having  failed  to  appoint  his  successor  before  that  time,  when 
relator  was  appointed.  Held,  that  rehitor  is  entitled  to  the  office,  that  the  failuro 
to  appoint  in  October,  1S58  and  1859,  did  not  exhaust  the  power  of  the  electoral 
body— the  time  named  being  directory,  and  not  of  the  essence  of  the  power. 
Jacobs  V.  Murray,  221. 

2.  Idem.— The  rule  is,  that  when  time  is  prescribed  to  a  public  body  in  the  exeztnao 
of  a  function  in  which  the  public  is  concerned,  the  period  designated  ia  not  of 
the  essence  of  the  authority,  but  is  a  mere  directory  provision.   Id, 

See  Constitutional  Law,  1-5,  8. 

PABTIES. 
Bee  Husband  and  Wife,  3-9;  MoBTaAOx,  11-13. 

PARTITION. 
Bee  Ejectmeztt,  24,  87. 

PARTNERSHIP. 

1.  Pabtnebship,  Liabilttt  of  RBTiBiNa  Pabtneb.— An  ostensible  partner,  retiring 
from  the  firm,  must  give  notice  of  his  retirement,  or  he  will  be  liable  to  creditors 
of  the  continuing  firm,  on  contracts  made  by  them  after  his  retirement.  W\Uiafn» 
T.  Bowers,  321. 

Bee  Ejectment,  28. 

PATENT. 

Bee  Ejeotmeht,  8(M)5. 
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PLACE  OP  TRIAL. 

1.  Place  of  Trial. — ^Dofenclant  has  a  right  to  have  the  aciioii  tried  in  the  oonnty  of 
his  residence,  except  in  certain  cased  specified  in  the  statute. — ^Field,  C.  J.  Loehr 
▼.  fjoiham,  118. 

2.*  iDEii,  What  Affipatit  stust  State. — On  motion  by  defendant  to  change  the 
place  of  trial,  on  the  ground  that  ho  is  sued  in  the  county  in  which  he  does  not 
reside,  if  plaintiff  resist  the  motion  because  of  the  convenience  of  witnesses,  the 
evidence  as  to  tlio  convenience  should  be  as  full  and  particular  as  that  which  is 
required  uxx)n  an  application,  for  this  cause,  to  transfer  the  trial  to  another 
countv.    The  affidavit  must  state  the  names  of  the  witnesses.    Id, 

m 

8.  Idem,  Pbacticz,  Besxstiko  Motion. —As  matter  of  practioe,  where  defendant 
moves  to  transfer  the  cause  to  the  county  of  his  residence,  plaintiff  may  resist,  by 
a  counter  motion  to  retain  the  cause  on  account  of  the  convenience  of  witnesses, 
notwithstanding  the  residence  of  defendant,  and  then  defendant  can  reply  to  the 
allegations  as  to  the  convenience  of  witnesses;  or  plaintiff,  instead  of  a  counter 
motion,  may  simply  resist  the  motion  of  defendant,  but  reasonable  time  should 
be  allowed  defendant,  if  desired,  to  meet  the  matter  set  up  in  opposition  to  the 
original  motion.    Id. 

i,  Idebi,  Diuoence  to  be  Snowy. — The  Act  of  1858  authorizes  suit  to  be  brought 
in  any  county  designated  in  the  complaint,  when  the  residence  of  defendant  is 
nnknown.  But  to  resist  the  application  of  defendant  to  change  the  place  of 
trial,  on  the  ground  that  he  resides  in  a  different  county,  plaintiff  must  show 
that  he  used  all  due  diligence  to  ascertain  the  residence.    Id. 

5.  Idem. — ^The  practice  upon  this  subjest  being  unsettled,  the  parties,  on  the  return 
of  the  cause,  should  have  an  opportunity  of  fully  presenting  the  merits  of  the 
motion.    Id. 

PLEADING. 

1.  DiyEBsio:^  of  Wateb,  Imhiatebial  Averments. — ^In  an  action  to  recover  damages 
for  the  diversion  of  the  water  of  a  stream  from  plaintiffs'  mills,  an  averment  as 
to  the  precise  quantity  of  water  required  for  the  use  of  the  mills,  and  to  which 
plaintiffs  claimed  to  be  entitled,  is  an  immaterial  averment;  and  a  recovery  of 
damages  would  not  establish  plaintiffs'  right  to  the  exact  quantity  of  water 
claimed,  so  as  to  be  res  judicata  in  a  subsequent  suit.  McDonald  v.  Bear  Hiver 
and  Auburn  Water  and  Mining  Co,,  145. 

8.  Idem,  Issues  in  Action.— In  such  action  for  damages,  no  issue  could  be  taken 
upon  the  averment  as  to  the  particular  quantity  of  water  diverted.    Id, 

8.  Action  fob  Money  Had  and  Ebceived. — An  action  for  money  had  and  received 
to  the  use  of  plaintiff  lies  whenever  the  defendant  has  in  his  hands  money  of 
plaintiff's  which  in  equity  and  conscience  he  has  no  right  to  retain;  and  this, 
whether  there  be  or  not  any  contract  or  privity  between  the  parties.  Sjreuiz  v. 
LioingsUmt  SM. 

4.  Idem.— Defendants  were  the  holders  of  a  mortgage,  executed  by  the  Yreka  Water 
Co.  and  B.  to  them,  to  secure  advances  made,  and  to  be  made,  by  themselves  and 
others,  to  said  company.  Plaintiff  had  made  advances  to  the  company,  and  was 
one  of  the  i}er8ons  intended  to  be  secured  by  the  mortgage,  though  not  a  party 

'  thereto.  Defendants  assign  the  mortgage,  receive  the  consideration  therefor,  but 
refuse  to  pay  any  portion  of  the  money  to  plaintiff,  who  sues  for  money  had  and 
received  to  his  use.  Heldy  that  the  action  lies,  that  defendants  are  in  possession 
of  money  which  in  equity  and  conscience  they  are  bound  to  pay  over.    Id, 

5.  Idem,  Monet  Held  in  Trust.— ^<^2c{,  further,  that  defendants  occupied  toward 
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ptdintiir  tho  posidon  of  tmstees,  sod  (list  tlio  mone;  nucd  for  wis  recrlTcd  in 
that  character,  HiBtitis  of  no  constijiienco  that  Ike  Iniut  waa  created  by  n  con- 
tract tu  vrhich  plaintilT  vaa  not  a  party,  an  ho  aiibHcquuntly  at>iiCDliiI  lo  it.  aod  de- 
fendants cannot  now  repndialo  it,  and  retain  muiie;  vlucti  the;  would  nut  other- 
wine  hare  received.    Id, 

3  action  for  the  (eizDre  and  conTcrsion  of 
:r  the  usual  >vi.micntii,  wtnt  on  (u  Oeiail 
tlio  manner  of  tbo  Bciziirc,  with  thu  iucid>.ntii  occurring  on  the  street  at  the  time, 
and  everything  dune  by  ditciiclantB,  plaintiff,  and  the  "craird,"  nlaling  (o  or 

Ehuuld  liavu  Uuea  atricken  out,  on  motion,  aa  Irrelevant  and  redundant  matter. 
<ireen  v.  Poiraer,  411. 

7.  Idem,  Facts  omly  to  be  Stated.— Under  onr  ayBlem  of  pleading,  facta  only  mnat 
bo  tital<.d.  'i'hia  means  the  factn.  aa  coutradiatinguiahed  from  the  law,  from  argu< 
mint,  from  LypotlieiiiB,  and  from  tho  uvidonce  of  the  fnotii.    Id. 

8.  luEU,  What  Facts, — TLuae  fuclai  and  those  only,  muat  be  stated,  which  constl- 
lotu  the  OBUBB  of  action,  tlm  dcf>,nce,  or  tliu  reply.    Id. 

9.  luEU,  Keoatite  Ai.i£Oationb.— Each  party  most  allege  every  tact  Tfhich  be  is 
required  to  prove,  and  will  bo  precluded  from  proving  any  fact  not  &U(^d;  and 
ku  mubt  allege  notLini;  alllrmativi.ly  whicli  bu  is  not  required  lo  prove.  Negative 
allegauonu,  Luwuver,  are  frequently  necuwary,  tboujjli  tbey  are  not  to  be  proTHL 
Id. 

JO.  Ideh,  SEirrsazi:,  Btbichcq  Oct. — If  every  fact  essential  (o  tbo  claim  or  dvfenca 
be  DLit  statul,  the  advcriiU  party  muy  demur;  and  if  any  faci  not  cescutial  to  tin 
cloiui  or  aeftnce— inotberwordo,  any  except  iisunWe /ads,  be  staled,  the  adverse 
party  may  move  to  Btrilio  out  the  uuexheQiiiil  porta.    Id. 

11.  Ideu,  M\tebui.  iSD  laOKATEBiAi.  Alleoatio:!  Constjped. — An  BDCssenlial,  or, 
what  a  tbo  same  thing,  on  immaterial  allegation,  L<  one  which  can  be  ttrickon 
from  the  ploadingwitiioutieaviugilinBuCacicnt,  and  need  not  be  proviil  or  dis. 
proved.  WbetbtT  an  allegation  ba  material,  may  bo  determined  by  the  quefltion, 
"Can  it  bo  mudu  the  aubjeel  of  a  material  i^uc?"  lu  other  vords,  'If  ii  be 
di-uied.  will  the  failure  to  prove  it  docide  the  case  in  whole  or  in  parti'"  If  U 
will  not,  tlieu  the  fact  ulb^ged  b  nut  materiul.    Id. 

13.  Idem,  Stateuents  now  Made.— All  Biatcmcnti  io  a  Reading  must  be  condaclj 
made,  and  whtu  unco  made,  must  not  be  repetited.     Id. 

13.  Fl&apinOt  Suffiuiemci  of  Complaint. — Complaint  kTora  in  anbsbanoe  that  de- 
fendant Quutu  Ilk  uuto.  etc.,  Betting  out  a  copy,  tliat  plaintiS  in  bolder  by  transfer 
from  tbo  payee,  etc.,  atid  that  defendant  in  indebted  tu  plaintiff  thereon  in  Ilia 
Bum,  etc.  Tho  complaint  tlien  avers:  "Plaintiff  further  eliowa  that  af^cr  aaid 
notu  waa  Giecnled,  etc.,  •  *  *  defendant,  by  virtue  uf  •  •  •  procudiuga  id 
iaeolvcncy,  etc.,  *  *  *  claims  tohavobcen  diBCbarged  from  the  payment  of  the 
note  and  debt  hereinbtfuru  mentioned;  and  plaintiff  further  shows  that  after  Kaid 
diJchargo  ee  ofuresaid,  oii  or  about  *  *  *  defendant  pruroiaed"  tlie  payi-e  and 
otiier  priBuns  that  ho  nonld  pay  said  note  to  said  pavDo  on  demand,  etc.;  and  that 
defendant  thereby  revived  naid  obligation,  elc.  /feU.  tbat  tlie  complaint  does  not 
set  np  two  canBCB  of  action;  that  tlio  gravamen  of  the  action  was  designi-d  to  ba 
tho  promise,  the  previous  indebtiidn.sa  being  arerred  aa  matter  of  iudueement. 
SmUk  V.  Kielanoful.  501. 

1*.   Appeal,  DlscaCTlOS  or  CoiTDTKOTHEViaABLe.—riBintiff  herein  having  rested  Ilia 

case  Qpon  proving  bis  nnte,  and  diifendonl  oot  intrtidueing  any  proof  of  bis  di»- 

charge  in  iusolveney,  the  Court  belun  iiistmctcd  tlie  Jury  to  find  fi>r  plaiauff. 

and  oflarwarda  tet  aaide  the  verdict  and  granted  a  new  trioL    ZMd,  that  llu« 
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miglit  be  taken  >n&j  b;  the  Legislature  at  aur  time  betora  tbe  Tigbt  kul  becoma 
Ttnlul  by  tilt)  party  uvailiug  Limsclf  of  it.    id. 

8.  Ideh.  Right  tu  vboii  Oivek.— The  riglit  to  redeom  noder  tlie  atatnte,  and  tho 
mudti  of  aNHTtin};  Uie  ri};Lt,  am  mure  crtatures  of  Ihb  statute.  T!ie  rij^li  t  ia  gi  vid 
lo  a.  judgment  enalilor,  ami  if  bufui-o  n  |Hirt)- bctomw  a  JuJgmtiittrediior.  tUo 
law  be  lipeali-d,  lie  liM  do  cUiui  to  luleem,  becanae  be  doca  not  beluu)-  lu  U>a 
clu*t>  of  ptraona  tor  wliiub  tliiii  iimedy  ia  fuiniiibed.    Id. 

t,  lui^u,  r.iaiiT  CoNHTUL'ED.— The  right  to  rtdtom  land  id  no  part  of  tlie  cim  tract  nf 
indtbltdiU'SB.  II  ia  a  new  privile(,-e  giveu  bj  statute.  It  is  a  provision  maJo  by 
statutv  for  a  future  contiaet.  by  puraain;;  wliich  a  purcLaae  of  |jod  may  In.-  mailu. 
But  as  tills  provibiaa  is  only  a  mutter  out  n/alMt  riglila  may  groto,  llie  jitovisiuik 
may  hv  rtpcaled  at  any  time  Utoro  a  puny  aTiils  himself  of  it.    it/. 

6.  luEM,  PuWBtt  OP  LKQWUTrRE.— Tbe  Lt-sialatore  may  give  a  partieolar  privilege, 
era  rigbc  to  contract  on  certain  terms  or  iu  certain  circiimMtanoe»,  but  it  may 
repeal  tliu  pruvision.  or  deny  Ibe  rigLit,  as  a  general  rule,  as  fully  and  euoiplelely 
as  it  can  give  them;  or  it  may  alter  tlie  terms  at  its  pleasure,  subject  ouly  (o  [hia: 
that  it  cannot  repeal  or  alter  ao  aa  to  aflect  tliOBe  ootitracts  ti/iir/t  luioe  bem  moiia 
dming  the  existence  of  the  act  authorizing  tbeai.    Id. 

6.  Idem,  Effect  or  SriTtrtosT  Reqdlatious.— Tbe  slatutory  reBulationa  as  lo  re- 
demption, arc  mere  provisions  of  sale,  guverniug  the  course  of  the  process  and 
its  tffuct.  Tbey  do  not  touch  the  contract  of  indebtedness,  which  atand.i.  as  il 
stood  before,  a  valid  obligation  to  pay  money,  witb  tbe  sanctions  fumiabid  by 
law  for  iia  enforcement.  And  a  sale  without  any  right  of  redemption,  is  a  valiil 
and  HDfficieut  remedy  Sot  tbe  inforcement  of  tbe  contract.    Id. 

7.  ISEH.  Btatcte  wqeh  nticoNBTiTimoNA[..~An  act  denying  a  right  of  lalti  for  tits 
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4.  Sjlle,  RiacxssiON  of.— To  enable  a  vendor  of  goodB  to  rescind  the  sale,  he  must 
offer  to  return  the  notes  given  for  the  goods;  but  this  offer  can  be  made  at,  or 
any  time  before,  the  trial.    Id, 

5.  CosmACT  ExTiBE  IS  INDIVISIBLE.— An  entire  contract  is  indivisible — the  whole 
mu»t  stand  or  fall  together.  But  a  contract,  made  at  the  same  time,  for  different 
articles,  at  different  prices,  is  not  an  entire  contract,  unless  the  taking  of  the 
whole  is  essential  from  the  characU'r  of  the  property,  or  is  made  so  by  the  agree- 
ment of  the  parties,  or  unless  it  Id  of  such  a  nature  that  a  failure  to  oj^tain  a  part 
of  the  articles  would  materially  affect  the  objects  of  the  contract,  and  thus  have 
influenced  the  sale,  had  such  a  failure  been  anticipated.    Korris  v.  Uarria,  226. 

6.  Ii>E7i,  WHAT  CoxsTiTUTES. — A  salo  of  nine  slaves  for  a  gross  sum  is  an  entire 
contract  There  being  no  means  afforded  fur  determining  the  price  of  each  one, 
the  agreement  is  implied  that  the  whole  are  to  be  taken,  or  none.    Id, 

7-  Contract,  Constbuction  of. — Where,  in  a  bill  of  sale  of  all  the  cattle  of  a  cer- 
tain estate,  estimated  at  seven  thousand  head,  a  total  price  being  fis^d,  it  was 
stipulated  that  the  vendee,  on  arriving  in  Texas  where  the  cattle  were,  might 
choose  to  take  all  the  cattle  of  the  estate  without  counting  them,  in  which  event 
he  was  to  notify  tlie  agents  of  the  vendors  of  his  choice,  and  pay  an  additional 
$4000;  but  if  a  count  was  had,  and  the  cattle  exceeded  or  fell  short  of  the  esti- 
mated number,  the  excess  or  deficiency  should  be  paid  for  at  the  rate  of  eight 
dollars  per  head;  and  no  count  was  ever  made,  and  no  notification  ever  given  by 
the  vendee,  tliat  he  took  the  cattle  without  a  count.  Held,  that  tho  vendor,  on 
the  facts,  cannot  recover  the  $4000;  tliat  the  only  obligation  of  the  vendee,  in  the 
first  instance,  was  to  receive  tho  cuttle  and  pay  for  any  excess  over  the  estimated 
number  if  counted;  that  his  liabilhy  for  the  $4000  depended  entirely  on  his 
choice  to  take  the  cattle  without  a  count,  and  that  this  choice  was  a  mere  privilege, 
to  be  exercised  or  not,  at  his  option.    Id. 

8.  IpEM.— The  vendor,  after  waiting?  a  reasonable  time  for  the  vendee  to  make  his 
choice,  he  neglecting  or  i*ef  using  to  make  it,  could  fix  his  liability  by  making  the 
count  himself.    Id. 

9.  Idem,  Doctbine  of  Election.— The  doctrine  of  election  has  no  application  herrj. 
That  doctrine  applies  only  to  cases  where  tlie  pai'ty,  upon  whom  restn  the  per- 
formance, standH  in  the  same  jwsition  to  both  alternatives  presented,  and  is  bound 
to  indicate  his  choice  between  them.  Here,  tho  vendee  was  bound  to  choose  only 
in  the  event  he  desired  to  take  tho  cattle  without  a  count.  If  he  did  not  so  desire, 
he  was  not  required  to  give  notice  to  that  effect.  His  obligation  to  pay  for  any 
excess  wa:i  al>Bolute,  without  any  expression  of  choice;  but  his  obligation  to  pay 
the  $1000  was  conditional,  dependent  solely  upon  the  indication  of  his  desire  to 
dispense  with  the  count.    Id. 

Bee  Absiqnob  and  Assignee,  1;  Fraud  and  Statute  of  Frauds, 

RAN  FRANCISCO. 

1,  CoManasioNER.s  of  Sinkino  Fund.— Tlie  Board  of  Commissioners  of  the  old  Sink- 
ing Fund  of  1850,  created  by  an  ordinance  of  the  city  of  San  Francisco,  had  no 
power  to  sell  the  real  estate  of  the  city,  the  ordinance  being  void.  But  this  do- 
cinion  has  no  application  to  the  Board  of  Commissioners  of  tho  Funded  Debt, 
organized  after  the  dixsolution  of  the  first  Board  of  the  Sinking  Fund  Commis. 
sioners.    Heydenfeldt  v.  Hitchcock,  514. 

2.  San  Fhancisco  as  a  Pueblo.— San  Francisco  was  at  the  date  of  the  conquest 
and  cession  of  Califomiai  and  long  prior  to  that  time,  a  pueblo,  entitled  to  and 
possessing  all  the  rights  which  the  law  confcned  upon  such  municipal  organizi^ 
tions.    Bari  v.  BumetU  530. 
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8.  Idem,  Title  to  Laivts. — Such  pueblo  bad  a  certain  right  or  title  to  the  landi 
within  its  general  limits;  and  the  portions  of  such  lands  which  had  not  been  set 
apart,  or  dedicated  to  common  use,  or  to  special  purposes,  could  bo  granted  in 
lots  by  its  municipal  officers  to  private  persons  in  full  ownership.    Id. 

4.  Pueblo  Lands,  Authobiit  to  Make  Grants. — ^The  authority  to  grant  such  lands 
was  vested  in  the  Aynntamiento,  and  in  the  Alcaldes  or  other  officers  who  at  the 
time  represented  it,  or  had  succeeded  to  its  "  powers  and  obligations.''    Id. 

6.  Alcalde,  PitESUMpnox  as  to  Official  Acts. — The  official  acts  of  such  officers  in 
the  course  of  their  ordinary  and  accustomed  duties,  and  within  the  general  scope 
of  their  powers,  as  here  defined  and  explained,  will  be  presumed  to  have  been  done 
by  lawful  authority.    Id. 

6.  Municipal  Lands  is  Teust. — ^These  municipal  lands  to  which  the  city  of  San 
Francisco  succeeded,  were  held  in  trust  for  the  public  use  of  that  city,  and  were 
not,  either  under  the  old  government  or  new,  the  subject  of  seizure  and  sale 
under  execution.    Id. 

7.  Idem,  State  Authobity.— This  property  and  these  trusts  were  public  and  munici- 
pal in  their  nature,  and  were  within  the  control  and  supervision  of  the  State 
sovereignty,  and  the  Federal  Government  liad  no  such  control  or  supervision.  Id., 

8.  Idem,  Van  Ness  Obdinakce.— The  Act  of  the  State  Legislature  of  March,  1&'8,  con- 
firming the  so-called  Van  Ness  Ordinance,  was  a  legal  and  proper  exercise  of  this 
sovereign  power;  and  this  act  gave  full  effect  to  the  provisions  of  that  ordinance, 
and  vests  in  the  jMssessors  therein  described,  as  against  said  city  and  State,  a  title 
to  tlie  lands  in  said  ordinance  mentioned.     Id, 

9.  San  Francisco,  Title  to  Municipal  Lands.— The  city  of  San  Francisco  holds 
the  municipal  lands  of  the  pueblo,  not  legally  disposed  of  as  hereinbefore  ex- 
plained; and  her  title  is  wholly  unaffected  by  Sheriff's  sales  under  execution 
against  her,  so  far  as  those  sales  touch  or  affect  the  aforesaid  pueblo  lands.    Id. 

10.  Ejectment,  Titlr  bt  Possession. — A  defendant  in  ejectment,  holding  such  .lands 
merely  by  possession,  may  set  up  the  invalidity  of  such  sales,  or  the  plaintiil's 
title  derived  therefrom,  to  defeat  the  plaintiff's  action.    Id. 

11.  Municipal  Corporation,  Effeoi  of  Repealing  Order. — ^It  is  not  clear,  that  the 
order  of  the  Board  of  Supervisors  of  the  city  and  county  of  San  Francisco,  n- 
peahit;,'  the  Tan  Ness  Ordinance,  before  the  passage  of  the  Act  of  1858,  confirm* 
ing  it,  destroyed  the  power  of  the  Legislature  to  give  dne  effect  to  the  provisions 
of  that  ordinance.    Id. 

12.  Idem. — Assuming  that  this  repealing  order  was  effectual  to  defeat  the  rights 
claimed  to  have  vested  under  the  ordinance,  then  the  property  claimed  would 
belong  to  the  city,  and  plaintiff  here  could  not  recover.    Id, 

13.  San  Francisco  Beach  and  Water  Lots.— The  proviso  in  the  Act  of  March  26th, 
1851,  gi'anting  certain  beach  and  water  lot  property  in  San  Francisco  to  the  city, 
that  the  city  shall  pay  into  the  State  treasury,  within  twenty  days  after  their  re- 
ceipt, twenty-five  per  cent,  of  all  moneys  arising  in  any  way  from  the  sale  or  other 
disposition  of  tlie  property,  is  not  a  condition,  either  precedent  or  subsequent, 
annexed  to  the  grant.    HoUaday  v.  Fr'tsbiBy  630. 

14.  Grant  bt  State  Construed. — Nor  does  the  proviso  create  a  trust  in  the  city  in 
favor  of  the  State,  so  far  as  the  property  itself  is  concerned;  that  is  to  say,  the 
estate  granted  is  not,  by  force  of  the  proviso,  held  in  trust  partly  for  the  benefit 
of  the  State.  The  interest  of  the  city  in  the  property  is  a  legal  estate  for  ninety- 
nine  years.  When  the  property  is  once  sold  or  disposed  of  by  the  city,  it  is  not 
charged  with  the  payment  of  the  percentage  in  the  hands  of  the  grantee  or  pur- 
chaser. That  is  a  duty  devolving  on  the  city,  with  which  the  grantee  or  purchaser 
has  no  concern.    Id, 
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15.  Idem,  Natusz  of  Tbust.— If  there  be  any  tmst  create      i 
a  trust  in  the  one-fourth  of  the  proceeds  which  the  ci 
only  to  a  covenant  on  the  part  of  the  city,  which  in  no      i 
affects  the  legal  estate  of  the  city  in  the  premises.    Id, 

16.  Idem,  Ikteiiest  of  Crrr  Absolxtte. — The  beach  and  wa 

in  the  act  Li  not  devoted  by  the  grant  of  the  State  to  ai  i 

or  made  subject  to  the  performance  of  any  trusts  by  th>  i 

city  is  absolute,  qualified  by  no  conditions  and  subject  i 
leviable  interest,  subject  to  sale  under  execution.    Id. 

17.  Idem,  Reservation  to  State. — ^The  proviso  to  the  bx. 
nant  ou  the  part  of  the  city,  that  if  she  make  any  sale 
property,  and  realize  from  such  sale  or  other  dispositio     i 
per  cent,  of  the  same  shall  be  paid  into  the  State  trea 

if  the  property  be  disposed  of  without  the  receipt  of  a 
obligation  arises  in  favor  of  the  State.    Id, 

18.  City  Pboperty,  Liability  to  Sale  on  Execution.— S    : 
deciding  that  the  city's  interest  in  this  beach  and  wati 
on  execution  against  the  city,  not  to  be  disturbed;  h\ 
Commissioners  of  the  Funded  Dtbt  of  the  city  of  San 
of  May  1st,  1851,  may  [XMsess  in  this  property,  are  not  ]    i 

19.  Idem,  Transfeb  of  Rights  to  Occupants. — Whatevei    i 
Francisco,  as  defined  by  the  cliai'ttr  of  1851,  had  in  her 
erty,  on  tbe  first  day  of  Januar^^  1855,  was  transfer    : 
parties  who  were  in  the  actual  possession  thereof  on  tlia 
s^'ssion  was  coutinued  up  to  June  20th,  1855.  or  if  inter 
trespasser,  had  been  or  might  bo  recovered  by  legal  ] 
Van  Ness  Ordinance  and  the  Act  of  March  11th,  1S58, 
tlie  same;  and  sucli  partieil  can  dcfeiit  the  claim  of  pla 
convevance  bv  tlie  President  and  two  members  of  the 
sioncrs.  created  by  Act  of  May  18th,  1853,  providing  f< 
IntT'rest  in  tlie  property  within  the  water  line  front,  i 
MaiTh  2Cth,  1851.    Id. 

20.  Idem,  brrEREsr  Construed. — The  interest  of  plaintiff  di 
of  the  Commissioners  under  the  Act  of  May  18th,  185i 
after  the  ninety-nine  years  designated  in  the  Act  of  Mar  I 

See  Cbiminal  Law,  22-25. 

SET  OFF. 
Bee  SuPBEMB  Coubt,  8. 

SEPARATE  PROPERTY. 
Bee  Husband  and  Wifi. 

SHERIFF. 

I,  Attachment,  Jubtitigation  for  SEizuRE.~Plainti£r  sue  i 
certain  chattels  claimed  by  plaintiff.  Defendant  justifiei  i 
ment  in  the  suit  of  F.  o.  C,  and  also  under  an  execution  i 
had  in  tliat  suit,  setting  up  that  plaintiff  claimed  the  chi, 
C,  and  that  such  purchase  was  fraudulent  as  to  F.,  ac 
evidence  on  both  sides  was  closed,  the  Court,  on  motiot 
the  attachment  proceedings,  judgment,  and  execution,  an 
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8.  Idem,  Neootiable  Ixstruments.— Bonds  so  issued  are  negotiable,  and  bind  the 
State,  in  the  hands  of  an  umooent  assignee.    Id, 

4.  Idem,  Pubchaber  of  Claims  against  Btate.— Arguendo,  A  man,  dealing  \nih 
State  secnrities,  is  not  bound  to  search  the  books  and  records  of  State  officers 
before  buying  claims  against  the  State.    Id, 

6.  PuBuo  Records,  Liability  to  I>*spsction. — Query,  'Aether  State  books  and 
records  axe  subject  to  public  inspection.    Id, 

€.  Payments  Yoluntabilt  Made  abe  not  Recotebablb. — The  bonds,  in  this  case, 
constitated  a  payment  of  the  warrants;  and  if  the  rule  that  Toluntary  payments 
are  not  recoverable,  be  not  applicable,  still  the  equity  of  the  defendants  is  equal 
to  that  of  plaintiff,  and  Courts  will  not  interfere.    Id, 

STATEMENT  ON  APPEAL. 

1.  Appeal,  What  Statement  must  Sfecift.— A  statement  on  appeal  must  specify 
the  grounds  on  which  the  appellant  relies.  The  questions  of  law  and  fact  raised 
must  be  distinctly  set  forth,  accompanied  with  only  so  much  of  the  evidence  as 
may  be  necessary  to  show  their  pertinency  and  materiality.  Barrett  v.  Tewla- 
bury,  854k, 

2.  Idem,  How  Made. — There  is  no  diBtinction  as  to  the  manner  in  which  a  state- 
ment is  to  be  prc'pared,  between  a  case  at  law  and  a  case  in  equity.  The  grounds 
of  appeal  must,  in  both  cases,  be  stated;  and  in  both  cases,  much,  if  not  the 
greater  portion  of  the  evidence,  will  be  immaterial  for  the  determination  of 
these  grounds  in  the  Supreme  Court.    Id, 

8.  Idem,  When  Dibbeoabded. — tHiere  a  statement  does  not  contain  any  specification 
of  the  grounds  of  appeal,  it  will  be  regarded  as  a  mere  transcript  of  testimony, 
and  will  not  be  noticed.    Id, 

4.  Idem,  What  Bequisite  in  Statement.— There  may  be  some  cases  of  equitable  re- 
lief,  where  the  general  ground  of  appeal  will  be  that  the  decree  is  not  warranted 
by  the  evidence.  Still,  in  the  majority  of  cases,  this  general  ground  will  be  sub- 
ject to  more  particular  specification.    Id, 

5.  Idem,  Pbaoiioe. — The  proper  practice,  on  this  point,  stated.    Id. 

6.  Statement  on  Appeal,  Gbounds  to  Appeab. — ^The  statement  on  api)eal,  failing  to 
specify  the  grounds  of  appeal,  forms  no  part  of  the  record  into  which  the  Supreme 
Court  will  look,  and  the  case  stands  on  the  judgment  roll,  upon  the  authority  ol 
Barrett  v,  Tewksbury.    Reynolds  v.  Lavrrence,  859. 

See  Afsvjll,  16;  New  Tbial,  4;  Supbeme  Coubt. 

STATEMENT  ON  NEW  TBiAL. 

1.  Statement,  Suffioieht  AirrHENTiaATioN.— A  statement  on  motion  for  new  trial 
signed  by  the  Judge,  and  appearing,  from  the  minutes  of  the  Court,  to  have  been 
used  on  the  hearing  of  the  motion,  is  sufficiently  authenticated.  The  statute 
points  out  no  mode  of  authentication,  and  any  satisfactory  evidence  in  the  record, 
in  some  legitimate  and  proper  form,  that  the  statement  has  been  examined  and 
approved  by  the  Judge,  is  sufficient.    Kidd  v.  Laird,  161. 

2.  New  Trial,  Amendment  of  Statesixnt. — ^A  statement  on  motion  for  a  new  trial, 
regularly  settled  and  signed  by  the  Judge,  and  containing  all  the  grounds  of  the 
motion,  but  without  any  specification  thereof,  may  be  amended  by  the  Judge,  so 
as  to  insert  a  specification  of  the  grounds  of  the  motion,  after  the  time  for  filing 
a  statement  has  passed.    Valentine  v.  Stewart,  387.  ^ 

8.  Idem. — Such  an  amendment,  adding  no  foots  or  exceptions,  cannot  affect  tlie 
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in  farthenmce  oF  Justice,  uid  matter  of  discrcUon, 
Bee  AppKU^T. 

STATE  PEI80S  CONTRACT. 

1.  Idrx,  Contract CoNSTBCED TheobJectioD  tothecoDtnctvitli  Eiitill.iinclpr  Ihs 

Act  uf  tlje  (mentv-Bnt  of  Mjrcli.  1S56,  (Jul  it  coDtuDwl  Btipalatiiinn  tor  tin  re- 
laaMB  <j(  clumB  licid  liy  Eatill  againtit  the  IStatc.  thereby  iooreasing  tbo  imuunt  of 
tliH  njUDilily  paymontii,  cuinot  be  rUBod  at  Uiid  lala  day— tbree  yeais  linTins 
claputd  Hiuue  Uib  eiecntloa  of  tbe  cODtnct,  and  it  liaving  bocD  in  part  purformed 
ou  hutli  BiJi,-B,  and  Uiuu  acquiesced  in  aud  *ffinnud.    Stale  r,  McCuxiUy,  i23. 

2.  Ipeh.— TJie  fact  tliat  ths  contract  vjth  Eedll  was  aigncd  by  tho  ConuniEuionen 
iritb  Ila-ic  judiviiluaJ  names,  and  not  with  tbe  name  of  tbe  Htalp,  docn  nut  make 
it  defndJvL'ly  i-iucnted.  Tbe  contract  puiports  Id  ita  body  to  be  between  lbs 
^l«,  acting  by  tbo  ComiaiiHiioners  midtr  tbe  Act  of  Hsrcli  2Ut.  1B56,  v(  Che  one 
puTt.  and  Eiitill  uf  tbe  other,  and  Li  aigned  by  tbe  Commiioionen  with  tlio  affix 
ut  "  Duoi'd  of  Ulate  I'riaon  CommiHsiunerB."  This  maluA  it  ths  oontract  uf  tlw 
State  and  nut  uf  tho  Commiiuionera.    Id. 

3.  CoNTaAOTanv  OovESHXKyr  AoErrre. — Upon  this  point,  the  rule  applicable  to  onn- 
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quired  by  the  Act  of  Much  2l8t,  1856,  or  did  not  reserre  to  the  State  the  right  to 
reenter  and  reeame  possession  of  the  premises,  and  control  of  the  prisoners, 
whenever  she  deemed  proper.    Id. 

STATUTES. 

I.  Statuts,  CoNSTBUcnoN. — statutes  should  be  construed  according  to  what  appears 
to  be  the  intention  of  the  Legislature,  and  even  though  two  statutes  relating  to 
tho  same  subject  be  not  in  terms  repugnant  or  inconsistent,  if  the  later  statute 
was  clearly  Intended  to  prescribe  the  only  rule  which  should  govern,  it  will  be 
construed  as  repealing  the  original  act.  CUy  and  County  of  Sacramento  v.  Bird, 
294. 

?.  Statute,  Pbotibioks  Dibectoby.— ProTisions  in  a  statute  in  regard  to  the  time 
within  which  an  act  is  required  to  be  done,  are  generally  to  be  construed  as  direc- 
tory, but  such  a  construction  is  improper  where  a  consequence  is  attached  to  a 
failure  to  comply  vrith  the  statute.    Shaw  v.  Bandail,  884. 

See  Cbuonaij  Law,  14,  23;  San  Fbamoiboo,  13-20. 

STATUTES  CITED  AND  EXPOUNDED. 

United  States. 

1.  1851— MarohSd,  Land  Claims  in  Califomia,  530. 

This  Stats. 

2.  1850— Crimes  and  Punishments,  832. 
8.    1850— Begistry,  128. 

4.  1850— Telegraph,  472. 

5.  1850— Statute  of  Frauds,  503. 

6.  1851— Estates  of  Deceased  Persons,  511. 

7.  1851 — Justices*  Court,  Summons,  297. 

8.  1851— Beach  and  Water  Lots  in  San  Frandsoo. 

9.  1852— Possessory  Act,  46,  85,  93,  315. 

10.    1852— Summoning  Grand  Jury  at  Special  Term,  827. 

II.  1853 — Corporations,  Members  as  Witnesses,  53,  819. 

12.  1856— Kidnapping,  332. 

13.  1856— Presumption  that  Land  is  Public,  101,  276. 

14.  1856— State  Prison  Board,  429. 

15.  1857— Chattel  Mortgage,  53. 

16.  1857— Pundiug  Act,  336. 

17.  1858 — Consolidation  Act,  Sacramento,  299. 

18.  1858— Assistant  District  Attorney,  San  Prandsco,  426. 

19.  1858— Van  Ness  Ordinance  confirmed,  530. 

20.  1859— Bedemption,  515. 

STIPULATION. 
See  SxTPBEMS  Coubt,  6,  7. 

STBANGEB. 
See  Equity,  15. 

SUMMONS. 
See  Eqttitt,  6;  Justice  of  the  Peace,  1-5. 
Oal.  Bftb.,  vol.  XT.— 51  801 


SOPBEME  COUBT. 

1.  Liv  or  A  CiM. — A  dedaioD  ot  the  Supreme  Coori  Id  a  gireD  caae,  wbetber 
erruDeuUB  or  not.  becomea  the  law  of  the  cue,  ud  ctimot  be  reriewed  when  the 
aue  aomaa  up  on  t,  second  appeal,  the  facia  being  the  aame.  J>aButton  t.  J>aOa», 
IS. 

2.  IssiTEB  or  SupBEliz  CoDBT,  wQEH  JodED. — Id  tfaeoi7,  isme  ia  Joined  in  the  Su- 
preme Court  upon  the  aesignmait  of  ermra  made  upon  the  rcoord.  The  caae 
may  be  regarded  •«  ■  new  and  di»tilic(  action.  Upon  the  isaue  thus  made,  tba 
judgment  of  the  Conrt  muit  reat,  and  that  judgment  afflrma  the  law  ou  the  mat- 
ter pltaenled  for  abjudication,  and  fliea  the  righla  of  the  partieii  ondar  the  law. 
Id. 

8.  Betebsai.  aKD  New  Tkui. — And  where  the  jtidgment  below  ia  rerened  and  the 
eaoae  remanded  for  new  trial,  it  moat  be  retried  in  pnnuanoe  of  tbe  prindplea 
of  law  deGlai«d  in  the  opimon  of  the  appellato  Court.  The  directions  of  the 
opinion  become  a  portion  of  the  judtfment.    Id. 

i.  Betibsal,  Eftict  op.— Steams  n.  Aguirrs,  7  CaL  MS,  doea  not  conflict  with  this 
view.  That  case  held  that  a  general  order  of  "reversal,"  in  a  common  law  caae, 
did  not  preclude  another  trial;  but  it  did  not  hold  that  snch  new  trial  was  lo  be 
nnaflected  by  the  opinion  of  tbe  Bapreme  Court  The  general  worda  of  the 
Chief  Justice  in  that  case,  that  tbe  parties  had  the  same  rights  after  the  rerersal 
H  before,  most  be  thos  teatiicted.    Id. 

G.  JuBisDionoH  Lost  on  ExmunaH  or  Tebk. — The  Supreme  Conrt  loiea  jorisdio- 
tioQ  over  a  caae  after  the  remittitur  ia  iesoed  and  the  ^iWm  at  which  tbe  jodgment 
was  rendered  has  paused.  And  this,  whether  the  jodgment  be  final  in  tho  aemaa 
of  a  definitire  delerminatian  of  tbe  matters  involved,  or  interlocutor;.    Id, 

6.  SfnPDLtTioK,  CovaiMaoaoti or. — AstipnlationintheBupremeCourt,  thatacanaa 
becontinnedforthe  term,  and  that  anj  motion  may  be  made  therein  at  the  next 
term,  by  either  party,  which  might  have  been  mads  at  the  fint  term  after  the 
filing  of  the  transcript,  coTers  only  the  righla  a  par^  had  at  the  tima  of  the  stip- 
ulation, and  not  those  already  Lapsed  by  (ha  lachea  of  tha  par^.  Bej/notdi  v. 
Latareitce,  359. 
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TELEGBAPH. 

1.  Teleqbaph  Coxpakixs,  Penai/tzbs. — Where  a  telegrapli 
ft  message,  upon  oomplianoe  by  the  person  oontractii 
^ons  required  by  sec.  154  of  the  Act  of  1830,  (370,)  an  a^ 
by  the  act  lies  in  favor  of  snch  person.    Thum  y.  AUa 

2.  Btatutb,  a  Penal  Law.— ^The  sum  to  be  recorered  is  i    | 
the  daty  to  transmit  the  message,  and  the  act  is,  in  thi 
be  strictly  construed.    Id, 

8.  Penalty,  who  Entttled  to  Recoteb. — Under  the  abo'v 
titled  to  recover  the  penalty  is  the  party  who  contracts     i 
the  transmission  of  the  dispatch.    He  may,  probably,  d 
Tant;  but  when  the  contract  is  made  by  a  party  as  agen    i 
give  a  right  of  action  to  the  principal,  the  fact  of  agenc;   i 

4.  Ldeu. — Ptoof  as  follows:  *' I  am  Superintendent  of  the  (   , 
Company,  and  operator  in  their  office  at  San  Francisco 
to  our  office,  and  delivered  a  message  to  be  transmitted 
transmitting  it  there.   The  message  was, '  Alta  Express  < 
package  for  me,  forward  immediately.'    Signed,  *  0.  Tl 
the  message  sent,  were  the  words,  '  F.,  July  2d.'    Few  i 
message  was  delivered;  no  express  agreement  that  the    I 
should  forward  the  message  to  Sacramento,  and  emplo 
Company  to  transmit  it  from  there  to  Jackson.    He  mi  i 
could  not  send  it  to  Jackson,  as  we  had  no  line  there, 
thing  said  about  sending  it  by  the  defendant's  lino  from  i  ; 
the  plaintiff,  sues  the  Alta  Telegraph  Co.  for  the  penalty 
and  fifty-fourth  section  of  the  Act  of  1850  (370.)    Held,  i  i 
is  not  the  person  making  or  offering  to  make  tlie  contract 
the  act,  and  cannot  recover;  that  the  only  contract  prov 
State  Telegraph  Go.  to  send  the  message,  or  have  it  sent 
part,  to  contract  on  its  own  account  with  the  Alta  Te  ; 
message.    Id, 

5.  Idbc.— If  the  message,  in  this  case,  had  not  been  trao  i 
have  held  the  State  Telegraph  Co.  responsible.    Id. 

TENANT  IN  COMMON. 
Bee  Ejbcimemt,  20,  24,  86-^. 

TIME. 
See  OnnoB  akd  Offxoeb,  2. 

TBOYEB. 
Bee  ExBOCTiON,  Levy,  eto.,  4;  State  Bobj  i 

TBUST  AND  TBUSTEE. 
See  MoBiOAOE,  11-13;  San  Fsancxboo,  6,  7,  I 

* 

UNDEBTAKING. 

1.  Undxbtaxdvo  ov  Appeal,  Justifioatxon  of  Subetdbb.— AI 
to  the  sufficiency  of  sureties  on  an  undertaking  on  appeal 
they  cannot  justify  without  notice  to  the  adverse  party;  ai 
tification  bdng  made  without  notice,  the  appeal  was  ori 
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nalesB  afypeUants,  within  ten 
thereon  justify  upon  notice  to 

See 

VEl 
SeoSA. 


1.    YeKDOB'S  LnSN  OONBTEUZl 

after  an  ahsolute  conveyai 
ahsolute  charge  upon  the 
failure  of  payment  by  th 

2.  Idek,  Entoboehent  of 
instance,  and  before  the 
sonal  estate  of  the  vend 
can,  by  its  decree,  eithr 
cution  for  any  doflcien' 
in  the  event  of  its  reti' 

8.   Idek,  COKSTBUCnON 
cuted,  the  vendor  re 
money  is  paid,  the  t< 
vendor  after  conveyi 
the  legal  and  equit 
operative  force  or 
former  case,  the  vc 
ing  a  conveyance  r* 
of  his  purchase  r 
the  contract,  and 
a  conveyance  an 
money,  and  that 
the  proceeds  ari' 

4.  Idem,  Decbee.- 
either  a  decree 
isee,  or  a  decrc 
contract.    He 
and  is  not  boi 
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WATEB  BIGHT. 

1.  Wateb,  Biobtb  to  Buicvino  Watbb.— Bunnixig  water,  so  long  as  it  oontmues  to 
flow  in  its  nataral  ooune,  cannot  be  made  the  sabject  of  private  ownership.  A 
right  may  be  acquired  to  its  use,  which  will  be  regarded  and  protected  as  prop- 
erty, bnt  this  right  carries  with  it  no  specific  property  in  the  water  itself.  Kidd 
v.  Laird,  161. 

2.  Ditch  Owkkbs,  Biort  of.— The  owner  of  a  ditch  has  the  exclusive  and  absolute 
power  of  control,  and  right  of  enjoyment,  of  the  water  diverted  by  and  flowing  in 
his  ditch,  but  whether  such  water  be  his  private  property,  it  is  not  necessary  to 
decide.    Id, 

3.  Idem.— A  person  entitled  to  divert  a  given  quantity  of  the  water  of  a  stream,  may 
take  the  same  at  any  point  on  the  stream,  and  may  change  the  point  of  diversion 
at  pleasure,  if  the  rights  of  others  be  not  injuriously  affected  by  the  change.    Jd. 

4.  Idem. — This  right  so  to  change  the  point  of  diversion  does  not  depend  upon  how 
the  right  to  the  use  of  tlie  water  was  acquired,  whether  by  express  grant  or  by 
prescription;  or  whether  it  rests  in  the  parol  license,  or  the  presumed  consent  of 
the  proprietor.  The  difference  as  to  the  source  of  the  right  relates  to  the  mode 
of  determining  its  existence  and  extent,  and  not  to  the  manner  of  its  exercise  and 
enjoyment.    Id. 

5.  Idbm. — In  this  case,  the  rights  of  both  parties,  as  fixed  by  the  priority  and  extent 
of  their  respective  appropriations,  though  not  founded  on  the  legal  title,  are  as 
perfect  and  absolute  as  if  acquired  by  prescription,  or  express  grant  from  the 
riparian  owner.    Id, 

G.  Wateb  Biohtb,  Appbopbiation  how  Made.— Whether  phuntiflis,  who  had  posted 
notices  claiming  the  water  of  a  certain  river,  and  stating  their  intention  to  con- 
struct a  ditch  or  flume,  and  appropriate  the  water  for  mining  purposes,  began 
their  surveys,  etc.,  and  prosecuted  their  work  to  completion  with  due  diligence, 
as  against  parties  attempting  subsequently  to  appropriate  the  water,  is  a  question 
for  the  juiy,  and  their  verdict,  on  conflicting  testimony,  will  be  conclusive. 
Weaver  v.  Eureka  Lake  Co.,  271. 

7.  Idem,  Contlictinq  Claims. — Suit  by  plaintiffs  as  prior  appropriators  of  the  water 
of  Middle  Yuba  Biver,  fur  damming  up  and  diverting  the  water  of  three  lakes 
situated  one  above  the  other,  opening  into  each  other,  and  discharging  their 
water  into  tlie  Middle  Yuba  Biver  through  the  same  channel,  which  is  about  a 
mUe  long,  and  is  called  **lake  stream."  The  quantity  of  water  varies  with  the 
seasons.  Sometimes  the  stream  is  a  torrent,  and  sometimes  it  is  almost  ot  quite 
dry.  Defendants,  to  create  a  supply  for  their  ditch  during  the  summer,  erected  a 
dam  at  the  outlet  of  each  lake,  convertmg  it  into  a  sort  of  reservoir,  from  which 
the  water  was  drawn  as  needed,  contending  that  the  circumstances  justified  the 
erection  of  the  dams,  and  that  the  great  value  of  the  lakes  as  reservoirs  justified 
the  injuries  resulting  to  plain tifls.  Beld,  that  there  is  no  law  for  such  position, 
that  if  the  injuries  to  plaintiffs  were  trivial,  tliey  would  be  damnum  absque  injuria, 
bnt  that  the  legal  superiority  of  conflicting  rights  cannot  be  determined  by  a  com- 
parison of  their  value.    Id, 

8.  Idem,  Validity  of  Claim,  on  what  Depends.— To  render  valid  a  claim  of  water 
by  appropriation,  the  claim  must  be  for  some  useful  or  beneficial  purpose,  or  in 
contemplation  of  a  future  appropriation  for  such  purpose  by  the  parties  claiming 
it.    A  claim  fur  mere  speculation  will  not  answer.    Id, 

« 

See  CoKTBACT,  1,  2;  Mobtqaoe,  22,  23. 
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WELL. 

1-  Wiu^  BT  WHAT  Jjkw  Ihtkbpbxted. — A  wlll  nude  in  Taxu,  opentii^  upon  pro]^ 
ert<r  th«rs  dtauted,  muit  be  iDterpreled  b;  the  U«  of  tlot  State.  To  Out  law, 
rafereuce  moat  be  had  to  d^nnine  the  npadt^  of  the  totator,  Che  eiUujt  of  bia 
poviir  of  diapomldau,  and  the  conditdooi  opoa  which  the  power  of  allfmatipn 
Tceted  in  tha  goardian  of  hia  children,  ^ipointed  by  the  will,  la  to  be  execciMd. 
Jft?rrij  V.  Harnt,  326. 
3.  But!  Laws,  PsieoKrnoH  aa  lo.— In  tlw  abwnce  of  proof  as  to  the  lawi  of 
Texaa,  the  Courla  of  thia  Btate,  in  latetpretiDB  *  *ill  ii»^  in  tbat  Stale,  will  ]»«- 
same  its  laws  to  be  in  aooordance  with  Che  lawi  of  California.    Id. 

i.  WiUoConrrkDonaHor,  PoTxaorHuA.— D.,  areaidmt  of  Teiaa.andpoaeaaed. 
of  property  aitnaled  in  that  Stale,  makca  ■  will,  giiing  alt  bis  eatate,  real  and  per- 
sonal, to  Ilia  wife  and  children,  In  equal  intereat,  one  with  tbe  other,  and  invcat- 
ing  ilia  wife  with  the  lole  and  entire  control  of  the  whole  eatate  during  ber  lite, 
for  the  benefit  of  herself  and  children,  free  from  Che  control  and  guidance  of  the 
Coorta  of  law  in  that  or  an;  other  Blale,  where  she  may  happen  to  reside  at  the 
time  of  hia  death,  with  foil  and  c»mplele  power  in  ber  own  nam; .  and  m  guardian 
of  bia  chiId[«o,  to  sell  and  convey,  or  eichaoge,  aoy  portioa  or  all  of  his  eatate, 
and  to  give  tltla  to  the  same,  and  lo  purchaBe  with  tbe  prooeeda  loch  other  prop- 
erty as  she  ml^tdeem  beet  for  her  own  inlemtand  tluCof  bia  children,  "wiiti- 
ont  the  intarrention  or  interpoailion  of  any  Coort  wbaterer,"  and  appointiiig  tier 
exeontriz  of  hia  will  and  guardian  of  hia  children.  Beld,  that,  nnder  the  will, 
tbe  wilb  baa  power  Co  sell  the  entire  property  of  the  caMte;  and  that,  describing 
benelf  in  a  bill  of  sale  as  "  exeontrii,"  etc,  doea  not  limit  tbe  estate  sold  lo  her 
Intereat  aa  ancb  eieoalrii;  the  designation  being  intended  merely  to  identify 
herself  sa  tbe  individual  nentlaned  in  tbe  will  Tbe  designalioa  does  not  operate 
m  a  limilatiDn  upon  ber  power.    Id, 

i.  OuABDUir  Ann  'Wabd,  fiuTim  Cohbtbcsd.— Tbe  atatiile  of  this  Blale,  rsh>tiT» 
to  guardians,  and  the  disposition  of  the  eatate  left  to  wards,  onl;  ^ipliea  when 
time  is  no  direoCian  by  will  as  to  such  dispomUon.    Id. 

S.  IiiHi.ErrBPr  or  AtTOurncEtiTmWiLr,.— Where  a  will  ^ipoinls  a  guardian,  tteta 
ia  no  neoeiaiCy  for  tbe  iasuance  of  any  letlen  of  guardiansbip  to  authorise  the 
guardian  toacl    The  guardian's  anthori^  ooma  directly  from  the  wUL    Id. 

S.  Will,  Powkb  or  DrnpomruM  n^Iu  thii  Skte  then  is  no  Umilatioii  upon  Sm 
pomr  of  di^ddUon  by  will.    Id. 

WITNS88. 

13,13,90-31,31. 
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